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i : SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK PART 32 '

. X
In the Matter of the Appllcanon of CHERYL
-WESON ' : C '
o Index No. 158592/2017
Petltroner ' : Motion Seq: 001
. " Fora Judgment Pursuant to Article 78 of the
' ~ - 'Civil Practice Law and Rules a - - ' :
. e R DEClSlON ORDER&JUDGMENT
: S ' 3 '-a'gai'n"st-As IR E o " ARLENE P. BLUTH, JSC
} .THE DEPARTMENT OF EDUCATION OF THE
CITY OF NEW YORK SR
_ Reépondent.

Petltloner s petltlon to mter alza relnstate petltloner toa posmon asa tenured teacher with
back payis granted in part and denred in part
= -.Background |
Petltroner wae a teacher for respondent Petrtroner contends that her most recent
) 'asélgnment._was. _a"s a specral-educatlon teacher from 2011 through--J une 2016 asa probationary
| .gmployee, _- Pétitjoner acknowledéesf‘tha_t_ she was reassigned to a “rubber room” pending an
' inves'ti:gati_o:nj mMarch2015dueto anrncxdent in.vo_lving a groﬁp o‘f_:students.; that investigation
. ’lasted.-about a year; Petrtroner clalms that although some of .the'allegations agailnst her were
§ substantlated she was placed back ina teachmg posmon oriMatch 7 2016. Petitioner argues

* . that she went on leave untll the end of the school year in Aprrl 201 6 and was termmated from

employment on June 15 2016
! LT Petltroner 'msrsts that her employment probatlonary perrod was for three years and that the

N probat1onary perrod should have ended on or about September 2; 2014, but that she contmued to.
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be employed until about Jul$> 15',. 2016. Petitioner maintains that she was asked to signan

~ extension of probation but does not believe the extension was accepted— petitioner observes that

even if it was accepted, the probationary period would have expired on Séptemb‘er 2, 2015 (while

she was in the rubber room). Petitioner argues that she is entitled to tenure by estoppel and,

therefore, is entitled to a hearing before she can be terminated.

In oppositio‘n,, ?respondent‘obs_'_é:rves_ that petitionor received ineffective rati‘ngsrafter
sopervisors condooted.observatioos of her teaching abilities. RespOodcnt also notes that'
petitioner violated school policies on March 18, 2015 when sﬁe allegedly failed to follow prooer
proto_col during post;lunoh student'oolleotio‘n, sopefx;ision, and escort .du_ty.. Respondont 'claimS'
that as aresult of 'pétitiohérs’ féiluke to colievct studeﬁts and to notify the office that the students
were missing, soiné ei'g]’_ﬁh gréde étodeots prompted first grade students to fight each other.

On March 20, 2015, resbond‘ent reaséign_ed- betitioner from»her. teaching position to an

~ administrative assignment (the r‘ub'b'er'_u.'ro'om) where she did not perform any teaching duties.

‘Res_pondent claims that petitioner is not entitled to tenure by estoppel. Respondent argues
that petitioner’s ’alosence from het teaching dutios from March 2015 through March 2016 tolls the
completion of her pr_obat'ionarsf. period. Respond'ent also relies on petitioner?s medical leave from
Aprii 12,2016 through the end of the year to reduce her probationary period. Res’pohﬂent argues
tha_tj'petitioner wasi oot performing teachingvduti'es., so she cannot. acouire tenure by estoppel.
Discussioh |

In an article 78 proceeding', “the issue is whother the action taken had a rational basis and
was not arl_.)itre.a.r}% ond _capriciou's” (Ward v City of Long_Beach, ZO'N'Y3c.i 1042, 1043, 962 NYS2d

587 [2013] [internal quotations and citation omitted]). “An action is arbitrary and capricious
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W_hen 1t is taken Without sound basis in reason or ‘re_gard to the facts” (id.'). “If the determination
has a rational basis, it yyill 'be:sustained, even if a different result would not be unreasonable”
(id.); “Arbttrary actton is without sound basis in.reason and is generally taken without regard to
the facts” (Matter of Pell v Board of Educ. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale
& Mamaroneck Westchester County, 34 NY2d 222,231, 356 NYS2d 833 [1974])
- “A board of educatlon has the rlght to terminate the employment ofa probatlonary
t_eacher- or principal at any tlme' and for any reason, unless the teacher or principal ‘establishes " |
- that' the termination was for a constitutionally impermissible purpose, violative of a statute, or
' ; done in bad faith’” (P'almore',v’*Bd._ of Educ. of Hempstead Union Free_Seh. Dist., 145 AD3d
1l072 1074, | 44 NYS3d 509 [2d Dept' 201 6j quoting'Matter of Frasier v Bd of Educ. of City Sch.
Dist. oszty of N.Y., 71 NY2d 763, 765 [1988]).

““Tenure by estoppel results when a school board accepts the continued services of a

teacher or admxmstrator but fails to take the action required by law to either grant or deny tenure
prior to the explratlon of the teacher’s probatlonary term” (Spezchler v Brd of Co-Op Educ.
Servs., Second Supervisory Dist., 90 NY2d 110, 1 14, 659 NYS2d 199 [1997] [internal quotations

and citation omitted]). -

' ,The key 'issue in this proc'eeding is whethe_r petitioner acquired tenure. by estoppel. If
petitioner was probationary,. t-hen respondent was entitled to fire respondent for.nearty any
reason. Therefore, the .Court must first look to the extension of petitioner’s probation. Although
petitioner denies that her exte_n‘sion.was accepted, both petition'er and respondent signed the
extension (venﬁed answer, exh 2) The extension states that petltloner s probatlonary penod was

extended for one addmonal year— to September 8,2015 (zd) Spemfically, the extension
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| 3 provides th.at “The i)arties agree.that V.the decision to either grant ébmplétion of probation, deny
completion of probatioln,'or grant an additional extensioﬁ of probétion to Cheryl Wilson at a date
—_—_— .‘ no later than _Septer_nbe'r 8, 2015" (id. 9 3).
It élso p;bvides that “This written agreemént contains ail the .terms and condi-tions égreed
upon by the parties hereto in regard to the extension of probation fbr Cheryl Wilson. No other
' 'agreement, oral or otherwise_, regarding-this matter shall be deemed to exist -'or to'bind the parties
“hereto, or to vary an)'; of the terms contained herein” »(z'd..‘ﬁAI 9). |
Respondent does not deny that no action wa.s taken rega_rding 'the expiration of
' petitiohef’s prdbatiohafy périod. There was no effort to further extend petitioner’s probationary
period another year (to September 201 6) before the deadline or to dehy (or grant) petitioner
- tenure. Instead, respondent attempts to gloss over this failure to act by focusing on petitioner’s
reassignmen‘.c. to the r_ubbér room from March 2015 to Mar;:h 2016. |
Respondent’s arg@ent is that since petitioner was not pefforming teaching activities
durir{g this timé ‘per_'ioAc.i she cannot gain tenure by estoppei. This claim fails. The agfecment
exteﬁding petitione\r"fsﬁ pfobationaq period c;,learly states that respv'o‘ndent had to choose between
.three options before S:epter_nber 8, 2'01 5— whether to keep her on, fire her, or grant anqther year of
probation. This wés not dor\1_e. Instéad, petitioner was pqrmittéd to resume her téach.ing duties
“and was fired at the end of th¢ 2016 school year. This may have been an oversight but the Court
cannot simply i'gnolre the valid agrfzemént entere_d into between petitioher and respondent.
~ The Court does not 'rhake'this decision lightly. The allégation-s that led to petitioner’s
rea:ssignment to nbn-teaching duties are serious and the Com has no intereét in help z_i sub-

standard teacher retain her position. But, for some reason, respondent did not fire petitioner for
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her alleged transgressio'ns despite the fact that she was a probationary employee. Respondent
could have ﬁredbpetitioner hy all acc'ountsva probationary'employee, at any time before
September 8, 2015 - it could have ﬁred her due to lousy evaluations it could have fired her due
to the 1nC1dent which caused her to be sent to the rubber room, it could have fired her during her
time in the rubber roorn. Instead, respondent continued to keep petitioner on, paymg her, and
' 'then,' after the Vinv_estigation con‘cluded (after a year in the rubber room), respondent saw fit to
return her to the 'c‘l'ass_ro'om. | Oh\riously, her missteps could not have bee'n as serious as
respondent,now contends because respondent allowed petitioner to start teaching again.
Respondent had multiple opportunities t_o terminate petitioner for a variety of permissible
reasons mcludmg, but not limited to, her poor observatlon reports throughout the 2014- 2015
school year and her meffective APPR in 2014 2015 and her dereliction of duty regardlng the
failure to pick up the students.. Not oonly did respondent fail to fire petitioner it put her
| back in the classroom. Respondent’s. actions make its current a_rgument that she was so terrible
- ring hollow.
| Besides, the ar_éurnent that petitioner’s pedagogy failed to meet the minimurn standards
o for;.obtain_ing.a tenure reCOmrnendation misSes the point. Respondent entered irito an agreement
where a speciﬁe date was set fora teh"ure determination for p:etitioner and respondent did
nothing. Petitioner consented to another year of probation in exchange for a determination about
her.tenure. Respondent_' failed to fire her du'ring that year (altho_u_gh it had ample opportunity and
reas'ons to do so)'and therefore she obtained tenure by estoppel.. Aceordingly, respondent’s
decision to terminate petitioner without a hearing (the procedure afforded to a tenured teacher)

was arbitrary and capricious.
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Attorneys’ Fees '

The Court ﬁnds that petltloner is not entltled to attorneys’ fees because respondent has
demonstrated that 1ts posrtlon was substantrally JUStlﬁed (see; CPLR 8601 [a]) “The phrase
substantla]ly Justlﬁed has be’en,mte‘rpreted by the [U;S.] Suprem_e Court as meamng J,ustlﬁed to a
degree that could satlsfy a reasonable person or havmg a reasonable ba51s in both law and fact. .
The test of whether or nota govemment action is substantxally Justlﬁed is essentlally one of

reasonableness- -W here the governiment'rcan show that 1ts case'had a r.easonable basis both in law

“and fact no award will be made” (New York State Clzmcal Lab. Assn Inc. v Kaladjzan 85

NY2d 346 356, 625 NYSZd 463 [1995] [mternal quotatlons and 01tat10ns omitted]).
Although 1t may seem that because thls ‘Court has granted petltloner s apphcatlon to get
P . her Job back w1th tenure, respondent s argument cannot be substantlally justified. Here,
| however, th'e record before -respondent' prlor to this' pro‘cee_dmg,demo_nstrated that petitioner did
" not immediatety,,oontend that shewas entitled':to tenure afier she vuas fired. Although she later
, ratSed the tenure by esto'ppei argument -' re'"spondent rea's'onably.opposed .the instant petition on the
ground that petltloner was-a probat1onary employee who could be fired for any perm1551b1e
reason. So even. though petmoner wms thls proceedmg, the Court ﬁnds that respondent s
-V _ posltxon_ wa_,s.reasonable, under the crreurn-stances. |

Summary"

Petltloner is entltled toa posmon asa tenured teacher and to back pay startlng from the
~ date of her termmatlon (July 15, 2016)

» Accordmgly, it is hereby -
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ORDERED and ADJUDGED that the petition is granted to the extent that petitioner

~ Cheryl Wilson is entitled to a position as a tenured teacher and to back pay starting from July 15,
2016 to the present; and it is further ‘
" ORDERED and ADJUDGED that petitioner is not entitled to attorneys’ fees.

This is the Deéision, Order and Judgment of the Court.

Dated: June'lz, 2017 _ T, ,
" New York, New York : ot A oo
| - '~ ARLENEP. %UTH, JSC
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