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SUPREME COURT OF THE ST A TE OF NEW YORK 
COUNTY OF NEW YORK 

---------------------------------------------------------------------)( 
435 Central Park West Tenant Association, Y ASUTO 
T AGA, LYDIA BAEZ, CESAR PENA, JORGE MARTINEZ, 
MARTHA ARIF, JOY HARRJS, ALTON SWIFT, JENNIE 
MORTON-GARCIA, MARTHA ADAMS, ALLADIN 
WALTERS, VICTORIA FRJ\SIER, JOSE REGALDO, JUAN 
HUNTT, CHRISTINE BARROW, GEORGE PARKER, 
BJORG JEAN-PIERRE, MARIA CRUZ, and HIRAM 
CHAPMAN 

Plaintiffs, 

-against-

PARK FRONT APARTMENTS, LLC., 
Defendant. 

---------------------------------------------------------------------)( 

EDMEAD, J.: 1 

Index.#: 452296/2016 

DECISION & ORDER 

Plaintiffs are 435 Central Park West Tenant Association, an unincorporated association 

comprising low and moderate income tenants of the subject building located at 435 Central Park 

West, New York, NY 10025 (the "Building"), and individual tenants of the Building (the 

"Tenants"). Plaintiffs commenced this action against Defendant Park Front Apartments, LLC 

("Owner"), the current owner of the Building, seeking declaratory judgment that Plaintiffs' 

tenancies are subject to the local Rent Stabilization Law (the "RSL"), damages stemming from 

overcharging, and various forms of injunctive relief. 

Before the Court is Owner's motion for summary judgment pursuant to CPLR 3212 

seeking: (1) dismissal of Plaintiffs' Complaint in its entirety; and (2) a judgment declaring that 

1 The Court extends its thanks to Eugene Grinberg, Court Attorney, Civil Court of the City of New York, New York 
County, for his assistance with this decision. 

[* 1]



INDEX NO. 452296/2016

NYSCEF DOC. NO. 60 RECEIVED NYSCEF: 07/24/2017

3 of 24

the subject building is and has always been subject to federal preemption from local rent 

regulation. 

Plaintiffs oppose dismissal, and cross-move for summary judgment on their first cause of 

action for a declaration that the Building is subject to local rent regulation or, if the court finds 

that federal preemption is applicable, that the Building is governed by HUD Handbook 

guidelines. 

BACKGROUND FACTS 

The Initial (1969) Subsidy and Regulatory Agreement 

Owner's predecessor Jacob Haberman (the "Former Owner") took title to the Building on 

or about July 29, 1969 (Owner Aff~ 5, Owner Exh C;2 Pl Affirm~ 83
). At the time, the subject 

property consisted of nine separate tenement buildings known as 431 through 439 Central Park 

West, which were rehabilitated and combined into a single apartment building to be used as 

rental housing for low and moderate income families (Owner Aff~ 6). The building contains 120 

units (Owner Aff~ 4). 

On July 29, 1969, in connection with the proposed rehabilitation of the Building, the 

Former Owner and the Federal Housing Administration ("FHA") entered into a "Regulatory 

Agreement for Limited Distribution Mortgagor Projects under Section 221 ( d)(3) of the National 

Housing Act, as Amended" (Owner Aff~ 8; Def Exh E, the "1969 Regulatory Agreement"). The 

Former Owner obtained a below-market, 3%, 40-year mortgage loan for the Building, classifying 

the Building as a "Subsidized Project," or a § 221 ( d)(3) Below Market Interest Rate project 

2 "Owner Aff' refers to the affidavit of Sinclair Haberman, an authorized member of Owner. The relationship 
between the two Habermans is unclear. · 
3 "Pl Affirm" refers to the affirmation of Jason Wu, counsel for Plaintiffs. 

2· 
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(Owner Affil 9, the "Loan"). The Loan was secured by a Secured Note insured and subsidized by 

the FHA Commissioner (id.). 

Tenants first moved into the newly-unified Building in January of 1971 (id.). 

The 1980 Grant 

In or about 1980, the Former .Owner applied for, and HUD granted, a Flexible Subsidy 

Grant pursuant to 12 USC § 1715z-1 a, also known as Section 201 of the Housing and 

Community Development Amendments of 1978 (the "1980 Subsidy"). The Former Owner and 

HUD entered into a Financial Assistance Contract on or about February 29, 1980 in connection 

with the 1980 Grant (the "1980 Subsidy Contract"). The 1980 Subsidy Contract required the 

Former Owner to maintain the low- and moderate-income character of the project until the 

Loan's maturity date, subsequently amended to extend until April 11, 2011 (Owner AffiJ 18-19, 

Pl Affirm ii 10).4 

From the Loan's origination to the Owner's prepayment of the Loan on December 29, 

2000, the parties agree that federal law preempted local and state regulations. 

The Loan Prepayment and Use Agreement 

In 1999, the Former Owner was considering prepayment of the Loan (Owner A ff ii 20). 

Concerned that prepayment might end federal preemption of local and state regulations, the 

Former owner sought the opinion of the New York State Division of Housing and Community 

Renewal ("DHCR") regarding federal preemption of local rent regulation pursuant to a 

"superseding Use Agreement" --- essentially a contract between HUD and Owner setting forth 

4 Only ~n unsigned copy of the Amended Financial Assistance Contract exists, but neither party disputes its 
applicability or authenticity (Owner Exhs G, H). 

3 
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rules, regulations, and obligations relating to the building after prepayment (id., Exh J [the "Use 

Agreement"] ). 

The Use Agreement set forth, among other things, the regulatory scheme for the Building 

after prepayment (Owner AffiJ 24, Exh J). Part of the Use Agreement indicated that the Owner 

"agreed to continue the low and moderate income affordability restrictions ... , and has agreed to 

continue certain other restrictions until April 1, 2016" (Owner Affi1i1 24-26, Exh J at 1-2). 

As relevant here, the Use Agreement's preemption provision provides that 

Effective immediately upon the prepayment of the Mortgage Note, 
the Prior Use Agreement, the Regulatory Agreement and any and 
all other documents applying to the Project granted in favor of the 
Commissioner or the Department of Housing an[ sic] Urban · 
Development, or to which the Commissioner or the Department of 
Housing and Urban Development is a party ... shall be terminated 
and of no further force or effect, except that this Use Agreement 
shall continue HUD 's preemption of state and/or local rent 
regulation ... (Owner Affil 27, ExhJiJ 7 [emphasis added]) .. 

On December 17, 1999, in response to Owner's request, DHCR issued an opinion letter 

which found that 

"HUD's position [that the project should retain its preemption after 
prepayment of its mortgage] is clearly reasonable [and that] it is 
DHCR's opinion that after prepayment of its mortgage, [the 
building] should remain free of any existing New York City rent 
regulation until such time as HUD relinquishes its level of control 
of the project. Presumably this would occur at the expiration of the 
above described use agreement" (Owner Affil 21-22, Exh I · 
[emphasis added] ). 5 

In or about November of 2000, Owner and HUD executed the Use Agreement. Shortly 

thereafter, on or about Dec_ember 29, 2000, Owner prepaid the loan (Owner Affil 23, Exh J; Pl 

5 The "above described use agreement" refers to the Use Agreement. 

4 
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j 

Affirm~ 13-14). There is nothing in the record evidencing Plaintiffs' receipt of, or response to, 

the Use Agreement itself. 6 

After Owner recorded the Use Agreement on or about March 1, 2001, Owner entered into 

new leases with various Plaintiffs (Owner A.ff~ 29). A rider accompanying these leases bore, in 

boldface and underlined capital letters, language explicitly informing the tenant that, "pursuant to 

a HUD Use Agreement," federal law preempted any otherwise-applicable state or local law, 

including the RSL (Owner A.ff~ 29, Exh L).7 Beginning in 2002, Owner began to charge, and 

Plaintiffs began to pay, the annual 7.5% rent increases authorized by the Use Agreement (Owner 

A.ff~ 30). 

Plaintiffs Commence This Action 

On November 23, 2016, Plaintiffs filed the Complaint, which asserts four causes of 

action seeking: 

(1) a judgment declaring that local rent regulations were not preempted by the Use 

Agreement, and therefore that Tenants' apartments were subject to the RSL since November of 

2000; 

6 As discussed below, the relevant issue is the formation and content of the Use Agreement itself, and particularly the 
preemption clause; to that end, the parties do not dispute that Plaintiffs' first notice of the Use Agreement came after 
the Agreement had already been signed in 2000. Indeed, Owner's reply affirmation confirms that a meeting took 
place on April 20, 2001, at which HUD representatives, Jennifer Laurie (a non-party tenant advocate), and 
Tenant/Plaintiff Hiram Chapman were present (Owner Reply Ajf; Chapman Reply A.ff~ 3-5; Laurie Reply A.ff~ 2-4). 

Moreover, nowhere does Owner assert that Plaintiffs learned of the Use Agreement's preemption clause at that 
meeting, and there is no indication that the meeting was meant to discuss anything other than rent increases. 
Additionally, the Recertification Notices allegedly delivered to all Building tenants by Owner bear no mention of the 
Use Agreement itself (Owner Reply A.ff, Exh C). Thus, to the extent that the parties dispute service of income 
recertification notices pursuant to the Use Agreement, this issue is not germane to the Court's determination. 
7 Exhibit L is, by Owner's own characterization, a nine-page, sixty-nine item "representative lease," but not one 
signed by any Plaintiff. There is no indication that a copy of the Use Agreement was attached to this lease or any 
other. 

5 
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(2) if the RSL is found applicable, individual money judgments for all Plaintiffs 

representing the difference between the amount charged under the Use Agreement and the lower 

amount which should have been charged under the RSL, together with treble damages, costs, 

attorneys' fees, and injunctive relief directing Owner to register the Building with the DHCR 

Office of Rent Regulation and calculate future rents in compliance with the RSL; 

(3) pursuant to General Business Law 349(h), an order and judgment enjoining unlawful 

acts by Owner and awarding treble monetary damages and attorneys' fees; and 

(4) if the Use Agree~ent is found to preempt the RSL, an order declaring that Plaintiffs' 

rent increases did not comply with the HUD Handbook and that future rent increases shall 

comply, and a judgment for each Plaintiff refunding all noncompliant rent payments. 

Owner's Motion and Plaintiffs' Cross-Motion 

Owner moves for summary judgment on all causes of action. 

Plaintiffs oppose Owner's motion, and cross-move for summary judgment only on the 

first cause of action. Plaintiffs also ask that if the Court finds federal preemption applicable, that 

the Court also find the HUD Handbook applicable, and reserve for trial any determination of 

alleged violations of the Handbook. 

DISCUSSION 

I. Summary Judgment Generally 

To prevail on a motion for summary judgment, the proponent must make a primafacie 

showing o.f entitlement to judgment as a matter of law, through admissible evidence, eliminating 

all material issues of fact (Zuckerman v City of New York, 49 NY2d 557, 560 [1980] ). Once the 

moving party has satisfied these standards, the burden shifts to the opponent to rebut that prima 

6 
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facie showing, by producing contrary evidence, in admissible form, sufficient to require a trial of 

material factual issues (Amatulli v Delhi Constr. Corp., 77 NY2d 525 [1999] ). In determining 

the motion, the court must construe the evidence in the light most favorable to the non-moving 

party (SSBS Realty Corp. v Public Service Mut. Ins. Co., 253 AD2d 583, 677 NYS2d 136 [1st 

Dept. 1998]; Martin v Briggs, 235 AD2d 192, 663 NYS2d 184 [1st Dept. 1997] ). Thus, a party 

opposing a summary judgment motion must assemble and lay bare its affirmative proof to 

demonstrate that genuine triable issues of fact exist (Kornfeld v NRX Tech., Inc., 93 AD2d 772, 

461 NYS2d 342 [1983], affd 62 NY2d 686 [1984] ). 

Owner and Plaintiffs move and cross-move, respectively, for summary judgment on the 

first cause of action, and thus each bears the initial burden on their respective argument. Owner 

also moves for summary judgment dismissing the second through fourth causes of action, and 

thus bears the initial burden on those arguments. 

II. First Cause of Action - Federal Preemption 

Owner's initial motion seeks summary judgment declaring that the Use Agreement, 

entered between Owner and HUD, preempts local rent regulation. Plaintiffs seek summary 

judgment declaring that the Use Agreement lacks preemptive effect. For the reasons set forth 

below, the Court finds the Use Agreement reviewable, and finds the Use Agreement's 

preemption substantively and procedurally invalid. 

A. Federal Preemption Generally 

The Supremacy Clause provides that federal law "shall be the supreme Law of the Land 

... any Thing in the Constitution or Laws of any State to the Contrary notwithstanding" (US 

Const, Art VI, cl 2). Congressional preemption of state law thus occurs through the "direct 

7 
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operation of the Supremacy Clause" (Kurns v R.R. Friction Products Corp., 565 US 625, 630, 

132 S Ct 1261, 1265 [2012] ). 

Congressional intent to preempt generally manifests in one of three circumstances: 

express,.field, or conflict preemption. First, under express preemption, Congress can express its 

intent to preempt state law with explicit statutory language (English v Gen. Elec. Co., 496 US 72, 

78-79 [1990], citing Shaw v Delta Air Lines, Inc., 463 US 85, 95-98 [1983]; Hawaiian Airlines, 

Inc. v Norris, 512 US 246 [1994]; Schneidewind v ANR Pipeline Co., 485 US 293, 299 [1988] ). 

Second, under field preemption, state law is preempted "where it regulates conduct in a 

field that Congress intended the Federal Government to occupy exclusively, [as] inferred from a 

scheme of federal regulation ... so pervasive as to make reasonable the inference that Congress 

left no room for the States to supplement it, or where an Act of Congress touches a field in which 

the federal interest is so dominant that the federal system will be assumed to preclude 

enforcement of state laws on the same subject" (English, 496 US at 78-79, citing Rice v Santa Fe 

Elevator Corp., 331 US 218, 230 [1947]; New York SMSA Ltd. P'ship v Town of Clarkstown, 612 

F .3d 97, 104 [2d Cir 2010] ["Field preemption occurs where Congress has legislated so 

comprehensively that federal law occupies an entire field of regulation and leaves no room for 

state law"] ). 

Third, under conflict preemption, state law is pre-empted to the extent that it actually 

conflicts with federal law (English, 496 US at 79). This occurs where "compliance with both 

federal and state regulations is a physical impossibility, or where state law stands as an obstacle 

to the accomplishment and execution of the full purposes and objectives of Congress" (Gade v 

8 
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Natl. Solid Wastes Mgt. Ass'n, 505 US 88, 98 [1992] [finding that a state law regulating 

occupational health and safety must yield to its federal counterparts] ). 

The parties agree that the National Housing Act (the "NHA") completely preempted local 

rent regulation until the Use Agreement was signed. The parties also agree that the Use 

Agreement's preemption clause is explicit. The dispute centers around whether the Use 

Agreement, a private contract between HUD and Owner, can have the same preemptive effect as 

federal law (including authorized federal regulation) and, if so, whether the Use Agreement 

complied with due process. 

B. Procedural arguments 

1. Timeliness of Plaintiffs' challenge to administrative action 

Owner argues in its reply brief that this action is time-barred because Plaintiffs waited too 

long after enactment of the Use Agreement to challenge it. Plaintiffs respond that this action 

involves a statute of limitations conflict between federal and New York Law, and that where 

such a conflict exists, state law - which imposes no time bar - should control. At minimum, 

Plaintiffs argue, any overcharge claims pertaining to the four years prior to the Complaint's filing 

would still fall within CPLR 213-a. 

As an initial matter, the Court need not consider this argument "arguments advanced for 

the first time in reply papers are entitled to no consideration by a court entertaining a summary 

judgment motion" (Clearwater Realty Co. v Hernandez, 256 AD2d 100, 102 [1st Dept 1998] ). 

Nevertheless, the Court addresses it here for the sake of completeness, and finds that this claim is 

not time-barred. 

9 
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The relevant statute, 28 USC§ 2401(a), captioned "Time for Commencing Action 

Against United States," provides that, absent an explicit statute of limitations, " ... every civil 

action commenced against the United States shall be barred unless the complaint is filed within 

six years after the right of action first accrues" (emphasis added). This applies to actions against 

the United States challenging administrative actions, for which ~he statute of limitations begins to 

run at the time the challenged agency action becomes final (5 USC§ 704; Sai Kwan Wong v 

Doar, 571 F3d 247, 263 [2d Cir 2009] ). However, the six-year statute oflimitations does not bar 

this action because: first, this is an action against a private party relating to an agency action, but 

not an action "against the United States" because HUD is not a party; and second, because the 

relevant agency action was not truly final. 

In determining whether an agency action is sufficiently final to trigger the running of the 

statute of limitations, the "core question" is "whether the agency has completed its decision­

making process, and whether the result of that process is one that will directly affect the parties" 

(Giammarco v Beers, 170 F Supp 3d 320, 335 [D Conn], appeal dismissed [Oct. 25, 2016] ). The 

relevant action and result here are the Use Agreement's preemption oflocal rent regulation, 

alleged by Plaintiffs to have resulted in significant overcharging. Both the decision-making 

process and the effect of that process are relevant to this determination, and the Court finds that 

neither the Use Agreement nor its preemption provision were the product of proper 

administrative procedure, and thus could not be considered "final" such that the statute of 

limitations ever began to run. 

With respect to the process, "preemption may result not only from action taken by 

Congress itself; a federal agency acting within the scope of its congressionally delegated 

10 
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authority may pre-empt state regulation" (Gen. Motors Corp. v Abrams, 897 F2d 34, 39 (2d Cir 

1990], citing Louisiana Public Service Commission v FCC, 476 US 355, 369 [1986] ). However, 

such provisions gain preemptive effect only after following prescribed rulemaking procedures 

(Wabash Val. Power Ass'n, Inc. v Rural Electrification Admin., 903 F2d 445, 453-54 [7th Cir 

1990, Easterbrook, J.] ["In order to preempt state authority, the REA must establish rules with 

the force of law .... We have not found any case holding that a federal ~gency may preempt state 

law without either rulemaking or adjudication" ] ). 

Rules promulgated without proper procedure - notice, opportunity for comment, 

statement of basis, administrative record, publication in the Federal Register- lack the force of 

law (id., citing Thomas v New York, 802 F2d 1443 [DC Cir 1986] [Scalia, J.]; cf Abrams, 897 

F2d at 39 [holding that consent order signed by federal agency had preemptive effect, 

"particularly in light of the intensive negotiations and extensive public comment that informed its 

decision" [emphasis added]; see also United States v Ferrara, 847 F Supp 964, 969 [DOC 

1993], a.ffd, 54 F3d 825 [DC Cir, amended July 28, 1995] [" ... a policy memorandum [purported 

to have preemptive effect] issued by the head of an executive agency simply is not the equivalent 

of 'federal law.' ... The memorandum was neither promulgated pursuant to notice and comment 

rulemaking nor published in the Federal Register"] ). 

Moreover, in determining finality, the Supreme Court has "looked to, among other things, 

whether its impact 'is sufficiently direct and immediate' and has a 'direct effect on ... day-to-day 

business" (Franklin v Massachusetts, 505 US 788, 798-99 [1992] ). Under either prong of the 

"finality" determination, Owner's argument fails. There is no indication that HUD either 

followed proper procedure, or that Plaintiffs had sufficient knowledge of the Use Agreement's 

11 

[* 11]



INDEX NO. 452296/2016

NYSCEF DOC. NO. 60 RECEIVED NYSCEF: 07/24/2017

13 of 24

preemption provision or effect - or, indeed, any of the Use Agreement's substantive terms - to 

begin accrual under the six-year statute of limitations·. Accordingly, this action is not time-barred. 

2. HUD as an indispensable party 

To the extent that Owner also argues that Plaintiffs' claims cannot be adjudicated without 

joining HUD as a party, this claim is also raised improperly in reply. 

Nevertheless, joinder of an agency is required only where the agency is necessary for a 

complete resolution, where the agency will be inequitably affected by any possible judgment, or 

where an agency's past or future conduct can undermine a judgment (Brodsky v Selden Sanitary 

Corp., 78 AD2d 866, 866-67 [2d Dept 1980], citing (City of New York v Long Is. Airports 

Limousine Serv. Corp., 48 NY2d 469, 475 [1979] [an adverse determination requiring an agency 

requires "overlapping interests"] ). 

Under this standard, Owner's argument is undermined by its initial motion for summary 

judgment which, in seeking judgment on all causes of action as a matter of law, implies that all 

of the facts necessary for disposition of this action are already before the Court. Accordingly, 

HUD's absence does not necessitate dismissal. 

3. Whether HUD Determination is Reviewable 

Judicial review of an agency action to preempt is available to the extent that a plaintiff 

claims (1) that HUD's procedure for approving a preemption request violates his rights to due 

process or (2) that HUD failed to comply with its own regulations regarding preemption requests 

(Gramercy Spire Tenants' Ass'n v Harris, 490 F Supp 1219, 1224 [SDNY 1980] ). To the extent 

that Plaintiffs allege both, the Use Agreement's preemption clc:tuse is reviewable. 

A. Substantive Arguments 

12 
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r Chevron Deference 

Owner argues that HUD acted reasonably under the authority delegated to the agency by 

Congress through the FHA, and should thus be entitled to Chevron deference (see generally 

Chevron, US.A., Inc. v Natural Res. Def Council, Inc., 467 US 837 [1984] ). In opposition, 

Plaintiffs argue that only formal agency actions are entitled to such deference, whereas HUD's 

actions here were informal. 

"The initial question is whether or not the statute clearly and unambiguously prohibits the 

practices of which the plaintiffs complain. If the intent of Congress is clear, that is the end of the 

matter; for the court, as well as the agency, must give effect to the unambiguously expressed 

intent of Congress" (Kruse v Wells Fargo Home Mortg., Inc., 383 F3d 49, 55 [2d Cir 2004] ). 

Here, the HUD action in question - continuation of federal preemption under the Use Agreement 

- derives not from the NHA, which contains no preemption provision, but HUD's own 

regulation. If the provisions of the statute are unclear or ambiguous, then courts may further 

examine whether, and to what degree, to defer to the agency's interpretation of the statute (id). 

Deference is generally required "when it appears that Congress delegated authority to the 

agency generally to make rules carrying the force of law, and that the agency interpretation 

claiming deference was promulgated in the exercise of that authority" (id. at 58-59, citing United 

States v Mead Corp., 533 US 218, 226-27 [2001] ). lf"the agency's reading fills a gap or defines 

a term in a reasonable way in light of the Legislature's design, [courts] give that reading 

controlling weight, even if it is not the answer the court would have reached if the question 

initially had arisen in a judicial proceeding" (Kruse, 383 F3d at 55). "Most agency interpretations 

that have qualified for Chevron deference are rules that have been promulgated in regulations 

13 
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issued through notice and comment or adjudication, or in another format authorized by Congress 

for use in issuing 'legislative' rules" (Estate of Landers v Leavitt, 545 F3d 98, 106 [2d Cir 

2008, as rev Jan. 15, 2009] ). 

Plaintiffs note, correctly, that the Use Agreement's preemption clause here is not an 

"administrative determination that fills a statutory 'gap' left by Congress," but instead a form of 

private preemption falling outside the scope of any statute or regulation. Similarly, the process 

preceding the action is opaque at best. Accordingly, the clause merits additional examination. 

Non-legislative interpretations are not automatically disqualified by reason of informality 

alone (Estate of Landers, 545 F3d at 106). Such interpretations remain entitled to "respect 

according to its persuasiveness, as evidenced by "the thoroughness evident in the agency's 

consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, 

and all those factors which give it power to persuade" (id. at 107 [finding Department of Health 

and Human Service manual persuasive after examining extensive, "relatively formal" nature of 

the manual], quoting US. v Mead Corp., 533 US 218, 221 [2001] ). 

Again, the Court finds Plaintiffs' arguments persuasive on this issue. HUD's action was 

informal, in the sense that it lacked any formal notice-and-comment period, or any other 

procedural rigor beyond Owner's request to the DHCR for an opinion letter. While that step is 

certainly a factor to be considered, it does not alone constitute a "relatively formal administrative 

procedure tending to foster the fairness and deliberation that should underlie a pronouncement of 

such force" (Mead, 533 US at 230, cf Smiley v Citibank (South Dakota), N A., 517 US 735, 741 

[1996] [APA notice and comment "designed to assure due deliberation"]). Accordingly, the 

Court finds that HUD's actions are reviewable. 

14 
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2. Effect of Preemption Clause in Use Agreement 

In determining whether federal preemption is applicable, the critical question in any 

preemption analysis is always whether Congress intended that federal regulation supersede state 

law (Louisiana Pub. Serv. Com'n v F.C.C., 476 US 355, 369 [1986]; Rosario v Diagonal Realty, 

LLC, 8 NY3d 755, 763 [2007] ["the Court's sole task is to ascertain the intent of Congress"] ). 8 In 

ascertaining congressional intent, a presumption against preemption generally exists in areas that 

have been traditionally occupied by the states; in such spheres congressional intent to supersede 

state laws must be clear and manifest (English, 496 US at 78-79, citing Jones v Rath Packing 

Co., 430 US 519, 525 [1977]; Medtronic, Inc. v Lohr, 518 US 470, 485, 116 S Ct 2240, 2250, 

135 L Ed 2d 700 [1996]; see e.g. Lorillard Tobacco Co. v Reilly, 533 US 525 [2001] 

[advertising]; Egelhoff v Egelhoff ex rel. Breiner, 532 U.S. 141 [2001] [domestic relations] ). The 

Court of Appeals has recognized housing to be such a sphere (Rosario, 8 NY3d at 764). Thus, 

any preemption of local rent regulation by the NHA must have been intended by Congress. 

Since "the clearest indicator of legislative intent is the statutory text, the starting point in 

any case of interpretation must always be the language itself, giving effect to the plain meaning 

thereof' (New York Skyline, Inc. v City of N. Y., 94 AD3d 23, 26-27 [1st Dept 2012], citing 

Bluebird Partners v First Fid. Bank, 97 NY2d 456, 460 [2002] ["in all cases requiring statutory 

construction, we begin with an examination of the statute's plain meaning"]; Centurion v 

Sessions, 860 F3d 69, 75 [2d Cir 2017] ["Statutory construction begins with the plain text and, if 

that text is unambiguous, it usually ends there as well"] ). 

8 For this reason, the Court rejects at the outset Owner's argument that the DHCR opinion letter afforded the Use 
Agreement any preemptive effect. 
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In enacting the NBA, Congress established HUD and directed the HUD Secretary to, 

among other th.ings, "encourage private enterprise to serve as large a part of the Nation's total 

housing and urban development needs as it can and develop the fullest cooperation with private 

enterprise in achieving the objectives of the Department... "(42 USCA § 3532). To effectuate 

this aim, NHA authorized HUD to issue regulations implementing that law ( 12 USC § 1701, et 

seq.; 42 USC § 3535[ d] ). The NHA itself does not contain any preemption provision. Instead, 

preemption derives from 24 CFR 246.21, which reads 

The Department finds that it is necessary and desirable to minimize 
defaults by the mortgagor in itsfinancial obligations with regard 
to projects covered by this subpart, and to assist mortgagors to 
preserve the continued viability of those projects as a housing 
resource for low-income families. The Department also finds that it 
is necessary and desirable to protect the substantial economic 
interest of the Federal Government in those projects. Therefore, the 
Department concludes that it is in the national interest to preempt, 
and it does hereby preempt, the entire field of rent regulation by 
local rent control boards, (hereinafter referred to as board), or 
other authority, acting pursuant to state or local law as it affects 
projects covered by this subpart (emphases added). · 

In tum, 24 CFR 246.20 provides that said subpart "applies to all projects with mortgages 

insured or held by HUD that receive a subsidy in the form of," as relevant here, "(b) [b]elow-

market interest rates under section 221(d)(3) and (5) of the National Housing Act" (see also City 

of Boston v Harris, 619 F2d 87, 95 [1st Cir 1980] ["The rules ... were adopted after notice and 

comment procedure and rested on legislative type findings amply supporting the rule"] ). 

Preemption in this context is particularly significant in this context because federal and local rent 

regulation often affect each other adversely (see e.g. Gramercy Spire Tenants' Ass'n v Harris, 

446 F Supp 814, 821 [SONY 1977] ["HUD determined, in adopting the regulation, that local rent 
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control ordinances, while not the sole factor, are a significant factor in causing [owner defaults 

on HUD-insured mortgages]"]). 

Given these divergent purposes, federal and local regulation clearly cannot exist in the 

same space, and therefore intent to preempt must be explicit. The provisions quoted above, read 

together, demonstrate a clear intent to preempt local rent regulation in service of "minimiz[ing] 

defaults by the mortgagor in its financial obligations with regard to projects covered by 'this 

subpart"' - that is, subsidized mortgages "insured or held by HUD" - "and to assist mortgagors 

to preserve the continued viability of those projects as a housing resource for low-income 

families." 

Reading the regulations together leads the Court to conclude that prepayment of a 

subsidized mortgage satisfies the aims of the regulation, and thus concludes the federal 

preemption designed to effectuate the regulation's aims. At that point, the congressional interest 

in a project's financial viability dissipates, and so, too, does Congress's authorization for federal 

law to preempt local rent regulation (see e.g. 221 W 16th Realty L. L. C. v New York Div. of Haus. 

and Community Renewal, 277 AD2d 81 [1st Dept 2000] [DHCR rationally determined that, upon 

the termination of the federal mortgage, premises became subject to local rent stabilization]; 

accord 223 Chelsea Assoc., L.L.C. v Dobler, 189 Misc 2d 170, 171 [App Term 151 Dept 2001]; 

see also Gramercy Spire Tenants' Ass'n, 446 F Supp at 826 [unsubsidized projects enjoy 

preemption "only upon a finding of jeopardy to HU D's economic interest"] ). Thus, any 

preemption effectuated by the 1969 Regulatory Agreement and explicitly authorized by Congress 

ended on December 29, 2000, the undisputed date of prepayment. 

Owner argues, however, that preemption continued by virtue of the Use Agreement, an 
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agreement between Owner and HUD. Addressing contractual preemption of local regulation, the 

Court again begins with the proposition that preemption must be explicit, and should be 

disfavored in arenas traditionally reserved for the states. Notably, Owner does not cite, and the 

Court cannot locate, support for the proposition that Owner and HUD could substantively agree 

to preempt local rent regulation by contract, or support for the process by which the preemption 

occurred. 

The lack of explicit congressional intent is problematic, as noted by other courts in an 

analogous context. For example, in Empire HealthChoice Assur., Inc. v Mc Veigh, the Second 

Circuit analyzed the effect of a contract between the United States Office of Personnel 

Management ("OPM"), a federal agency, and a private entity pursuant to the Federal Employees 

Health Benefits Act (the "Benefits Act") (396 F3d 136, 139 [2d Cir 2005] [Sotomayor, 

J.], ajf'd~ 547 US 677 [2006] ). In finding that the matter lacked federal jurisdiction because 

federal preemption was not triggered, then-Judge Sotomayor noted a "peculiar feature" of the 

Benefits Act relevant here: 5 USC § 8902(m)(l ), which provides that certain types of contract 

terms would "supersede and preempt" state laws. Judge Sotomayor contrasted the contractual 

preemption provision with explicit statutory preemption provisions found elsewhere in federal 

law, noting_that 

The constitutionality of federal preemption is, after all, grounded in 
the Supremacy Clause of the Constitution, which provides that "the 
Laws of the United States ... shall be the supreme Law of the Land 
... any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding." 

*** 
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Taken literally, therefore, FEHBA's preemption provision may fail 
to withstand constitutional scrutiny unless FEHBA-authorized 
contracts themselves are "Laws of the United States." They are not. 
"Law" connotes a policy imposed by the government, not a 
privately-negotiated contract (Mc Veigh, 396 F3d at 143--44 
[emphasis added], citing Am. Airlines, Inc. v Wolens, 513 US 219, 
229 n 5 [1995] [finding that "the word series 'law, rule, regulation, 
standard, or other provision' " as used in a federal statute 
"connotes official, government-imposed policies, not the terms of a 
private contract"]; see also Mc Veigh, 396 F3d at 151 [Sack, J ., 
concurring] ["It seems to me to be possible, notwithstanding that 
analysis, that the statute is unavoidably unconstitutional because 
contract terms are not 'Laws of the United States,' that are 'the 
supreme Law of the Land'"]). 

The Supreme Court subsequently affirmed the Second Circuit (Empire Healthchoice 

Assur., Inc. v McVeigh, 547 U_S 677, 697 [2006] ). Though the Court ultimately parried the 

constitutionality of the Benefits Act's contractual preemption provision, it nevertheless 

characterized the provision as an "unusual order warrant[ing] cautious interpretation" and noted 

that "If Congress intends a preemption instruction completely to displace ordinarily applicable 

state law, and to confer federal jurisdiction thereby, it may be expected to make that atypical 

intention clear" (id. at 697-98). 

Returning to the issue recently, the Supreme Court found that Congress did, indeed, 

intend preemption subject to specific, unambiguous restrictions (Coventry Health Care of 

Missouri, Inc. v N~vils, 13 7 S Ct 1190, 1197 [2017] [pursuant to explicit congressional intent, 

contracts und_er the Benefits Act preempt state law to the extent that they '.'relate to the nature, 

provision, or extent of coverage or benefits ... "] ). In finding contractual preemption in that 

instance constitutional, the Court explained that any distinction between contractual and statutory 

19 

[* 19]



INDEX NO. 452296/2016

NYSCEF DOC. NO. 60 RECEIVED NYSCEF: 07/24/2017

21 of 24

preemption "merely elevates semantics over substance," because the statute explicitly authorized 

contractual preemption under certain conditions (id. at 1198-99). 

That holding, and the similar discussion in Mc Veigh, highlight the absence of similar 

authority here, and underscore the importance of congressional intent where federal preemption 

is asserted. Absent such authority, no preemption can exist. Accordingly, to the extent that 

Congress did not explicitly authorize the Use Agreement's contractual preemption of local rent 

regulation, and to the extent that the Court finds that the procedure leading to the Use 

Agreement's preemption was procedurally defective under the Administrative Procedure Act, 

federal preemption concluded on the date that authorized preemption ended---on December 29, 

2000, after Owner prepaid the mortgage, and after the Use Agreement had been signed.9 

Thus, because Owner's only argument for the inapplicability of local rent regulation is 

preemption by federal law, because Owner does not deny the acceptance of J-51 subsidies, and 

more importantly because there is no dispute that the Rent Stabilization Law applies to New 

York City apartments in buildings constructed prior to 1974 with at least six rental units (RSL § 

2520.11 ), local rent regulation applies to the subject units. Accordingly, the Court grants 

Plaintiffs' motion for summary judgment on their first cause of action, and declares the RSL 

applicable from December 29, 2000 onwards. 

111. Second Cause of Action - Rent Overcharge 

To the extent that the Court holds above that the procedure and substance underpinning 

the Use Agreement's contractual preemption was invalid, and therefore that the Building was 

9 To the extent that Owner cites the DHCR opinion letter as evidence ofHUD's authority to enter the agreement, 
DHCR cannot grant what Congress has not. 
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subject to the local Rent Stabilization Law as of the date of the mortgage's prepayment 

(December 29, 2000), the branch of Owner's motion for summary judgment dismissing 

Plaintiffs' claims for rent overcharges must be denied. Moreover, there remains an issue of fact 

with respect to whether any overcharging was "willful" as required to for treble damages. 

Accordingly, summary judgment on this cause of action is denied. 

IV. Third Cause of Action - General Business Law §349(h) 

GBL § 349(h) provides that 

any person who has been injured by reason of any violation of this 
section may bring an action in his own name to enjoin such 
unlawful act or practice, an action to recover his actual damages or 
fifty dollars, whichever is greater, or both such actions. The court 
may, in its discretion, increase the award of damages to an amount 
not to exceed three times the actual damages up to one thousand 
dollars, if the court finds the defendant willfully or knowing!y 
violated this section. The court may award reasonable attorney's 
fees to a prevailing plaintiff. 

However, to the extent that a dispute is between a landlord and tenants, and not 

consumer-oriented conduct aimed at the public at large, such cases are properly dismissed 

(Aguaiza v Vantage Properties, LLC, 69.AD3d 422, 423 [1st Dept 2010] ). To the extent that 

Plaintiffs' opposition to this argument is limited to a one-sentence, conclusory allegation that 

factual questions remain, this is insufficient to create any issue of fact. Accordingly, Plaintiffs' 

third cause of action is dismissed. 

V. Fourth Cause of Action - Compliance with HUD Handbook 

As Plaintiffs note, Owner makes competing arguments: that the Building is regulated by 

HUD through the Use Agreement, which contemplates federal preemption, but should not be 

held to compliance with ~he HUD handbook because the Building is not a "subsidized" project 
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within the meaning of§ 221(d)(3). To the extent that the parties agree that the building is not 

subject to federal regulation with respect to the HUD Handbook, and to the extent that the Court 

holds above that Owner's mortgage prepayment ended the Building's status as a "subsidized 

property" subject to federal regulation, there is no basis to enforce compliance with the HUD 

Handbook. Accordingly, Owner's motion for summary judgment on Plaintiffs' fourth cause of 

action is granted. 

CONCLUSION 

Based on the foregoing, it is hereby 

ORDERED that Defendant's motion for summary judgment on the first and second 

causes of action is DENIED; and it is further 

ORDERED and ADJUDGED that Plaintiffs motion for summary judgment on the first 

cause of action is GRANTED to the extent that the Court finds that the subject property _was 

subject to the Rent Stabilization Law as of December 29, 2000; and it is further 

ORDERED that Defendant's motion for summary judgment on Plaintiffs' second cause 

of action is DENIED; and it is further 

ORDERED that Defendant's motion for summary judgment on the third and fourth 

causes of action is GRANTED, and said causes of action shall be dismissed; and it is further 
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ORDERED that Plaintiffs shall, within 20 days of entry, serve a copy of this Order with 

Notice of Entry upon all parties. 

This constitutes the decision and Order of the Court. 

Dated: New York, NY 
July 24, 2017 
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