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For the reasons more fully explalned on the record ‘October
723, 2017 the court denles defendant A. 0. Smlth Water Products
Company’ s motlon for summary judgment d1sm1ss1ng all clalms‘
against A O Smlth Water Products C PIL. R § 3212(b) : Flrst
it has falled to establlsh that the decedent P1etro Macaluso was
not exposed to asbestos by breathlng dust from the 1nsulatlon and
rope gaskets on b01lers manufactured by A O Smlth Water Products

whlle he worked for Bruno Frustac1 in Klngs County durlng 1972-

82. Berensmann V. 3M Co;; 122 A D 3d 520 521 (lst Dep t 2014)
When engaged in work for Frustac1 Macaluso 1dent1f1ed
approxrmately 50Nb01lers that were covered by asbestos
insulation"with“gaskeés that contalned asbestos, that were
manufactured by A.0. Smlth Water Products ;" and that he removed

from res1dences

.,2_m.5 .
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To establrsh that.lts borlers dld not contaln asbestos, A.O.
Smlth Water: Products relles on the aff1dav1t by 1ts employeel;d
Bradley Plank whlch the court may not cons1der ' He demonstrates
no personal knowledge of h1s employer s b01lers more than a
decade before hlS employment Insofar as he relles on documents,
his attestatlon to thelr contents 1s hearsay and "not an -
acceptable- substltute" for the documents themselves, People V.
Joseph, 86 N,Y.2d 565,;570.(1995) .accompanled by thelr
authentication-andfa foundatlon for[thelr.admlss1b111ty_on

personal,knowledge " BP: A C Corp V. One Beacon Ins. _Group, 8

N.Y.3d 708, 716 '_("'2'007) ‘Williams V. Esor. Realty Co. 117 A.D.3d

480, 480-81 Klst'Depft'2014Y}.Cole v. Homes for the'Homeless

Inst., Inc., 93 A.D.3"d' 593, :_594 (lst"-Dep“"t- 2012); Mastroddi v.

WDG Dutchess'ASsoc Ltd Partnershlp, 52 A D. 3d 341 342 (1st

Dep’t 2008). See Shanmuqam V SCI Enq q, P C -122,A.D{3d 437,

438 (1st Dep’ t 2014) ; Lapin V;JAtlantlc.RealtviAbts. Co., LLC, 48

A.D.3d 337, '3‘38"‘(1st»Dep’t,;2,008))_,---Biondoiv;ﬂ'World Comp

Communications, 306vA{D;2d:212 :213 (1st Dep t 2003)

Moreover, in Plank’s’ prlor testlmony presented by pla1nt1ff
Plank admltted (1) that A. O Smlth Water Products has*
discontinued products ‘and destroyed the documents relatlng to
those products pursuant to a document retentlon pollcy ‘and (2)
that he did not know whether A O Smlth Water Products’ older

products used asbestos These. adm1ss1ons are partlcularly

51gn1f1cant glven Macaluso & exposure durlng 1972 82 In-fact

A.0. Smith Water Products’ verlfled responses to 1nterrogator1es

macaluso.189 & ‘ L2
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admit(that residentialkboilérs'manufacturedwby‘AfO{ Smfth'Water
Products, llke the b01lers that Macaluso removed used asbestos
to 1nsulate thelr components untll approx1mately 1980 ' A 0.
Smith Water Products presents no ev1dence, onvthe-other'hand-
that A.O. Smlth Water Products' b01lers used 1nsulatlon that did
not contain asbestos durlng or before 1972 80 i o -
Second "A.O. Smlth Water Products has falled to establish
that Macaluso R removal of lts%b01lers by separatlng them 1nto
sectlons w1th -a crowbar and sledgehammer to dlsmantle and them

| and carry them out of the re51dences was not a reasonably

| ’ foreseeablemuse of the b01lers v-Unllkehthe3salvag;ngjof-valves

as scrap metal 1n‘Hockler'vu;WllliamLPowell:Co;;5129 A.D.?d 463,
465 (1st Dep’ t éois)jfft?was?fofééeeABie‘towsfo.fsmith'Water
Products that 1ts b01lers would be removed from res1dences at the:
end of the b01lers"useful llfe to 1nstall‘new b01lers in’ the old
b01lers’ place-for-contlnuedrheatlng‘ Although Plank attests

without personal knowledge of A. O Smlth Water Products’ boilers

durlng 1972—82 that 1t was unnecessary to break the b01lers down
into pieces, Plank was. not in the res1dences to observe the
spaces through whlch 1t was necessary to remove the b01lers and
Macaluso, who ‘was: there,‘testlfled that 1t was necessary to break
| apart the b01lers | B o

i o Flnally, A. O Smlth Water Products has falled to. meet its

g burden .upon - its motlon for summary judgment to establish that
Macaluso would not have heeded a warnlng regardlng the hazards of

exposure to asbestos when worklng near A O Smlth Water Products’

C A
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b01lers A O Smlth Water Products relles -on Rels V. Volvo Cars

of N. Am.,'InCL, 73 A D. 3d 420 423 (1st Dep t 2010), where the

|
|

|

plaintiff 1n oppos1ng the defendants’ motlon for summary

s

judgment dlsm1551ng the clalm of fallure to warn about the

absence of a starter 1nterlock on’ thelr motor Vehlcle, dld not
rebut the1r ev1dence from h1s depos1tlon that he dld not cons1der
1t necessary to read the vehlcle manual because he understood how
the vehlcle operated ‘ Thus the_defendants‘presented afflrmatlve
evidence that(_had:they:proéldedyafwarninédébéﬁﬁfthé‘rfsks”
without7the deyice):thebplalntlff‘would?notfhave;heeded such a
warning. - - - ”fT;J . - hiff:;” 'L{f.;f;qf": -

: Here, ‘o party 1nqu1red of Macaluso at h1s depos1tlon about

/

-

: ids
whether, had he been prov1ded a warnlng about the rlsks of the
products he worked w1th he'would have heeded,them. Thus “A.O.

Smith Water Products 1s w1thout any prlma fac1e ev1dence of

Macaluso s fallure to heed a warnlng essentlal to thlS defense to’

plaintlff’s claim“of A.O. Smith’S“failure'to{warn about the risks

of exposure to asbestos whlle worklng w1th 1ts b01lers ;_S Voss

DR

V. Netherlands Ins. Co:, 22—N;Y.3d 728;:734 (2014) Vega V. .

Y

Restani Constr. Corp : 18'N>Y}3d5499 «503;(2012f; Smalls v. AJI

Indus},‘Inc. 10 N Y 3d 733“ 735 (2008) JMD Holdlnq Corp V.

Congress Fln Corp 4 N Y 3d 373 384 (2005) v Therefore ‘A.O.

~ Smith Water Products has falled to meet 1ts prlma “facie. burden,
upon its motlon forusummary ]udgment to establlsh any of . 1ts
three grounds”for'dismissalfi’C,PfL;R N 3212(b)

DATED: October 23,2017 . -~ .. .. L—-"" )f)-ﬂh 15
.- . T LOCY BILLINGS, J.S.C.

} | mecaluso.189 . e RIS e TR Ty LUCY BILLING..»."
. D . S qn o JS(Z

; : . :f; _ vbe’ﬁ‘é




