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DECISION AND ORDER

The following e-filed documents, listed by NYSCEF docuff’nent number 23, 24, 25, 26, 27, 28, 32, 33,

Upc:h the foregoing documents, it is

A . . . ! .
Plaintiff brought an action against two companies for.the alleged failure to pay wages.

Defendant Winthrop answered and asserted five coun:_terclaims (1) fraudulent inducement; (2)

fraudulent misrepresentation; (3) negligent misrepresentation; (4) tortious interference with
(F

[
business relationships; and (5) breach of contract. Plaintiff brought the instant motion secking to

disn“1:iss the counterclaims pursuant to CPLR 3211(a)(7) and CPLR 3016(b).

5 Plaintiff argues that the fraud/misrepresentation counterclaims should be dismissed

because they are not particularized and are vague. Further, because of Winthrop’s experience,
i :

there was not justifiable reliance and becausc damages were not properly pled. Additionally,

}

these counterclaims should be dismisscd because they are duplicative of the breach of contract

|
I
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claim. Finally, with respect to the negligent misrepresentation claim, since no “special
relationship” existed, it should also be dismissed. |

Plaintiff also argues that the tortious interference claim should be dismissed as the
complaint failed to state what relationship was interfered with and how. As for the fifth
counterclaim, plaintiff argues that it should be dismissed because, the agreement was one of
employer/employee and the employer cannot maintain a cause of action against an employee for
poor performance.

When deciding a motion to dismiss pursuant to CPLR §3211, the court should give the
pleading a “liberal construction, accept the facts alleged in the complaint to be true and afford
the p.laintiff the benefit of every possible favorable inference” (Landon v. Kroll Laboratory
Spec?a/isls, Inc., 22 NY3d 1, 5-6 [2013]; Faison v. Lewis, 25 NY3d 220 [2015]). However, if a
complaint fails within its four corners to allege the necessary elements of a cause of action, the
clailﬁ must be dismissed (Andre Strishak & Associates, P.C. v. Hewlett Packard & Co., 300
AD2d 608 [2d Dept 2002]. Under CPLR § 3211(a)(7), the court “accepts as true the facts as
allcéed in the complaint and affidavits in opposition to the motion, accords the plaintiff the
benelﬁt of every possible favorable inference, and determines only whether the facts as alleged
manifest any cognizable legal theory” (Elmaliach v Bank of China Ltd., 110 A.D.3d 192, 199

(1st Dept 2013) (quoting Sokoloff v Harriman Estates Dev. Corp., 96 N.Y.2d 409, 414 [2001})).

A claim rooted in fraud must be pleaded with the requisite particularity (CPLR 3016(b)).
Theé elements of a cause of action for fraud require a material misrepresentation of a fact,
|
knowledge of its falsity, an intent to induce reliance, justifiable reliance by the plaintiff and

damages (Eurycleia Pariners, LP v Seward & Kissel,,LLP, 12 NY3d 553 [2009]). “The purpose
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of séélion 3016 (b)'s pleading requirement is to inform a defendant with respect to the incidents
complained of,” thus, “[w]e have cautioned that section 3016 (b) should not be so strictly
intez'}éreled as to prevent an otherwise valid cause of action in situations where it may be
impossible to state in detail the circumstances constin;ting a fraud™ (Pludeman v Northern
LeasMg Sys.. Inc., 10 NY3d 486, 491 [2008] [inlernal'quotalion marks and citation omitted]).
What is “[c]ritical to a fraud claim is that a complaint:allege the basic facts to establish the
elements of the cause of action,” and although under CPLR 3016 (b) “the complaint must
sufficiently detail the allegedly fraudulent conduct, that requirement should not be confused with
unaééailable proof of fraud” (id. at 492). “Nccessarily., then, section 3016 (b) may be met when
the facts are sufficient to permit a reasonable inference of the alleged conduct™ (id.). On a CPLR
3214 motion to dismiss, a court may consider affidavits to remedy pleading problems (Leon v
Martinez, 84 NY2d 83, 88 [1994])” (Sargiss v Magarelli, 12 NY3d 527, 530-31 [2009]). Here,
to the extent that the first three causes of action did not satisfy the particularity requirement, the
afﬁéavit of George Mullen, the vice president of Win'throp, remedied the pleading.

To state a cause of action for fraudulent inducement, it is sufficient that the claim alleges
a mralterial representation, known to be false, made wilth the intention of inducing reliance, upon
which the victim actually relies, consequentially sustaining a detriment (Merrill Lynch, Pierce,
Fenner & Smith, Inc. v Wise Metals Group, LLC, 19 AD3d 273 [1st Dept 2005]). Similarly, in a
claim for fraudulent misrepresentation, a plaintiff must allege “a misrepresentation or a material
omission of fact which was false and known to be false by defendant, made for the purpose of
indtllcing the other party to rely upon it, justifiable reliance of the other party on the
mis.represemation or material omission, and injury” (Mandarin Trading Ltd. v Wildensiein, 16

NY3d 173, 178 [2011]). Here, the counterclaim alleges that plaintiff knowingly and with the
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intention of inducing defendant into hiring plaintiftf, made false statements relating to bidding
and lfae completion of the Marcus Avenue project. Giving the counterclaims the bencfit of every
inference, counterclaimant has made sufficiently alleged these causes of action. Although
plaintiff argues that Winthrop’s property management experience and control of the finances
should preclude reliance on any alleged misrepresenla_'lion, whether reliance is justified in this
matte:r is a question of fact and should not be determinied at this juncture.

Plaintiff also argues that these counterclaims s.hould be dismissed as duplicative of the
breach of contract claim. However, a fraudulent induclzemenl claim will not be dismissed as
duplicative of a breach of contract claim ifplaintiffpléads “a breach of duty distinct from, or in
addition to, the breach of contract” (GoSmile, Inc. v Levine, 81 AD3d 77, 81 [1st Dept 2010]). In
GoSmile the Court wrote: “[T]his Court, as well as the Court of Appeals, has held that a
misrépresentation of present fact, unlike a misrepresentation of future intent to perform under the
contract, is collateral to the contract, even though it may have induced the plaintiff to sign it, and
therefore involves a scparate breach of duty” (id. at 81 citing Deerfield Communications Corp. v
Chesebrough-Ponds, Inc., 68 NY2d 954 [1986]). Here, counterclaimant alleges two distinct
misi‘representations, one a misrepresentation of a prcsént fact (that the contract had already been
bought out), and two, a misrepresentation relating to t:he future completion. As counterclaimant
has properly alleged a present misrepresentation, it has properly alleged a separate duty.

Plaintiff further argues that negligent misrepresentation should be dismissed based upon a
lack lofa special relationship. A claim for negligent n')isrepresemation requires the plaintiff to
dembnstralc (1) the existence of a special or privily-li'ke relationship imposing a duty on the
defehdant to impart correct information to the plaintitf; (2) that the information was incorrect;

and (3) reasonablc reliance on the information (J.A.O. Acquisition Corp. v Stavitsky. 8 NY3d 144
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[2007]). The Court of Appeals has “recognized that not all representations made by a seller of
goods or provider of services will give rise to a duty to speak with care (see, Infernational Prods.
Co.,, 3upra, at 338). Rather, liability for negligent misrepresentation has been imposed only on
those persons who possess unique or specialized expeli'tise, or who are in a special position of
confidence and trust with the injured party such that reliance on the negligent misrepresentation
is justified™ Kimmell v Schaefer, 89 NY2d 257,263 [1996]). Hence “a claim for negligent
misrépresentation can only stand where there is a special relationship of trust or confidence,
whii::h creates a duty for one party to impart correct information to another, the information given
was false, and therc was reasonable reliance upon the information given” (Hudson Riv. Club v
Conso/. Edison Co. of New York, Inc.. 275 AD2d 218, 220 [1st Dept 2000]). Here, although
p]ain.tit’f states that the parties had a “privity-like relationship,” the facts alleged in the Complaint
andsin counterclaim, simply discuss a meeting that occurred on December 21, 2016, where the
parties allegedly discussed the completion of project énd where plaintiff allegedly made
misrepresentations to defendant. There are no facts pled that give rise to any special relationship
or ev?:n any contact between these two parties, prior to this meeting and thus, this cause of action
is d;;missed.

Similarly, the cause of action for tortious interference with business relations is
dismissed. To prevail on a claim for tortious interference with business relations in New York, a
part.);/ must prove (1) that it had a business relationship with a third party; (2) that the defendant
knev:v of that relationship and intentionally interfered :;wilh it; (3) that the defendant acted solely
out of malice or used improper or illegal means that amounted to a crime or independent tort;
and (4) that the defendant's interference caused injury to the relationship with the third party

(Amc;n'anlh LLC v J.P. Morgan Chase & Co., 71 AD3d 40, 47 [1st Dept 2009]). However, to be
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llablqe under this cause of action. there must have bcen -activities or wrongtul conduct dirccted
lowalds the third party (Carvel Corp. v Noonan, 3 NY3d 182 [2004] citing (. K. A. Beverage
Cm'}ﬁz. v Honickman, 55 F3d 762, 768 [2d Cir 1995] [clalm dismissed because alleged conduct

WaS:I‘:]Ol directed at plaintiff's customers): Fonar Corpi.; v Magnetic Resonance Plus, Inc., 957 T
Supﬁi 477,482 [SD NY 1997] [“(U)nder New York lai;v, in order for a party to make out a claim
for t"o|1t10us interference with prospective economic adI\ rantage, the defendant must . . . direct
somile activities towards the third party . . .7]; chcol: /1 /Sv Calvin Klein Jeans-wear Co., 19 F

t
h

Qupp 2d 157, 167-168 [SD NY 1998] |claim must lall because “defendants' alleged conduct

H
conccdedly was not directed towards any third party \Mlh whom Piccoli had an existing or

px'()spectiV'c business relationship]). Here. although some of the alleged misrepresentations may
u]lh%éately impact a third party, none of plaintiff’s allt{gcd “activities” were directed at anvone
othc;Ié than Winthrop' and this cause of action is dismi:'sscd.

?‘ Finally, the motion seeking the dismissal of 1hie breach of contract counterclaim is denied.
Conhlirary to plaintiff”s understanding and his own cauilse of action against defendant, reading the

coumerclalm broadly, it does not allcge an cmploym/cmploycc relationship. In fact, the
coumelclalm alleges that while payments werc to be made to plaintiff, they were done on behalf
M .
of Artisan, a former cmployer of plaintift. Giving lhq counterclaim every inference, that plaintiff
: g

wasj not a direct employce of Winthrop but someone working on the project through Artisan,
0

counterclaimant has stated a counterclaim for breach of contract, in that the parties entered into

: Addmonally the affidavit of George Mullen states thal Winthrop and Northwell had a contract.
Thc cause of action for tortious interference with business relations may only be brought where
no contractual relationship cxists between the one bringing the complaint and the third party (see
genel ally Carvel Corp. v Noonan, 3 NY3d 182 [2004]). In the instant where a contract exists,
the appropriate cause of action is tortious inter ference with contract, which requires the
deigndant s intentional procuring of a breach (Foster ¥ Churchill, 87 NY2d 744, 749-50 [1996]).

i
i
Wi
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an agl'eelnent whereupon plaintiff would complete the project for certain price and did not do so
despite performance by Winthrop. To the extent that plaintiff argues that he was not afforded the
opportunity to complete the contract or that he did notj make a promise but made an estimate,
these are defenses that may be raised but do not necessitate dismissal of the counterclaim. The
allegations seeking attorneys fees and punitive damages are dismissed as the counterclaim does
not allege any basis for either. Accordingly, it is therefore

ORDERED, that the motion secking dismissallofthe counterclaims is granted only to the
extent of dismissing the counterclaims for negligent misrepresentation, tortious interference with
business relations, attorneys fees and punitive damages, and is otherwise denied.

Plaintiff to file an answer to the remaining couinterclaims within 20 days of this order.

This constitutes the decision and order of the Court.

12/12/2017 ;ﬂ

DATE DAVID BENJAMIN COHEN, }S.C.
HON. DAVID B. COHEN

. 'J.SICE

CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION
GRANTED D DENIED GRANTED IN PART D OTHER

APPLICATION: SETTLE ORDER ' SUBMTY BRDER™
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