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Hoffman, J. 
 

{¶1} Defendant-appellant Eric Tucker appeals the October 23, 2003 Judgment 

Entry entered by the Stark County Court of Common Pleas, which denied his petition for 

post-conviction relief.  Plaintiff-appellee is the State of Ohio. 

STATEMENT OF THE FACTS AND CASE 

{¶2} On November 12, 1998, the Stark County Grand Jury indicted appellant on 

one count of aggravated burglary, in violation of R.C. 2911.01; one count of aggravated 

robbery, in violation of R.C. 2911.01; and one count of attempted murder, in violation of 

R.C. 2923.02.  Each count included a firearm specification.  On December 16, 1998, 

appellant appeared before the trial court and withdrew his former plea of not guilty and 

entered a plea of guilty to all the charges contained in the indictment.  Via Judgment Entry 

filed February 1, 1999, the trial court sentenced appellant to an aggregate term of 

imprisonment of twenty-one years.  Appellant appealed his sentence to this Court, which 



sentence was affirmed.  State v. Tucker (Sept. 20, 1999), Stark App. No. 1999CA00096, 

unreported.   

{¶3} Appellant filed a motion to withdraw his plea on November 5, 2001.  Via 

Judgment Entry filed May 8, 2002, the trial court denied said motion.  Appellant appealed 

that decision to this Court, which we affirmed.  State v. Tucker, Stark App. No. 

2002CA00158, 2002-Ohio-7009.  Thereafter, on October 17, 2003, appellant filed a “Motion 

to Vacate/Set Aside Judgment of Conviction And/Or Sentence,” arguing he had been 

convicted of crimes not charged against him in the indictment and the imposed sentenced 

violated current law.  Via Judgment Entry filed October 23, 2003, the trial court denied the 

petition, finding appellant had not set forth a claim warranting relief and appellant had failed 

to timely file the petition.   

{¶4} It is from this judgment entry appellant appeals, raising the following 

assignments of error: 

{¶5} “I. THE TRIAL COURT ERRED TO THE APPELLANT’S PREJUDICE BY 

IMPROPERLY CONVERTING THE APPELLANT’S ‘MOTION TO VACATE OR SET ASIDE 

JUDGMENT OF CONVICTION AND/OR SENTENCE’ TO A ‘REQUEST FOR POST 

CONVICTION RELIEF’ FOR THE SOLE PURPOSE OF DISMISSING THE MOTION AS 

UNTIMELY, AND FOR OTHER REASONS HAVING NO RELATIONSHIP TO THE 

MOTION. 



{¶6} “II. THE TRIAL COURT ERRED TO THE APPELLANT’S PREJUDICE BY 

FAILING TO VACATE OR SET ASIDE THE APPELLANT’S CONVICTION FOR ONE OR 

MORE OF THE CHARGES FOR WHICH HE IS IMPRISONED AS HE HAS NOT BEEN 

PROPERLY CHARGED WITH ONE OR MORE SUCH OFFENSES, RENDERING HIS 

CONVICTIONS AND SENTENCES BASED THEREON AS HAVING BEEN RENDERED 

AND IMPOSED WITHOUT JURISDICTION. 

{¶7} “III. THE TRIAL COURT ERRED TO THE APPELLANT’S PREJUDICE BY 

FAILING TO VACATE OR SET ASIDE THE APPELLANT’S SENTENCES WHERE THE 

TRIAL COURT, PRIOR TO SENTENCING, ANNOUNCED THAT IT INTENDED TO 

DISREGARD SENTENCING LAW, AND DURING SENTENCING FULFILLED SUCH 

PROMISE; BY ITS CONSIDERATION OF INAPPROPRIATE FACTORS AND EVIDENCE; 

BY ITS FAILURE TO MAKE STATUTORILY MANDATED FINDINGS OR STATE PROPER 

REASONS FOR ITS ‘WORST FORM’ FINDING; AND, GENERALLY, BY ITS FAILURE TO 

ADHERE EVEN MARGINALLY TO OHIO’S SENTENCING LAW.” 

I 

{¶8} In his first assignment of error, appellant contends the trial court erred in 

converting his motion to vacate or set aside judgment of conviction to a petition for post 

conviction relief.   



{¶9} Post conviction efforts to vacate a criminal conviction or sentence on 

constitutional grounds are governed by R.C. 2953.21, which provides: 

{¶10} “Any person who has been convicted of a criminal offense * * * and who 

claims that there was such a denial or infringement of the person's rights as to render the 

judgment void or voidable under the Ohio Constitution or the Constitution of the United 

States, and any person who has been convicted of a criminal offense that is a felony, who 

is an inmate, * * * may file a petition in the court that imposed sentence, stating the grounds 

for relief relied upon, and asking the court to vacate or set aside the judgment or sentence 

or to grant other appropriate relief.” 

{¶11} The caption of a pro se pleading does not definitively define the nature of the 

pleading.  State v. Reynolds, 79 Ohio St.3d 158, 1997-Ohio-304.  In Reynolds, the Ohio 

Supreme Court found, despite its caption, the appellant’s pleading met “the definition of a 

motion for post-conviction relief set forth in R.C. 2953.21(A)(1), because it is a motion that 

was (1) filed subsequent to Reynolds's direct appeal, (2) claimed a denial of constitutional 

rights, (3) sought to render the judgment void, and (4) asked for vacation of the judgment 

and sentence.”  Pursuant to Reynolds, we find appellant’s Motion to Vacate or Set Aside 

Conviction and/or Sentence is a petition for post conviction relief as defined in R.C. 

2953.21. 



{¶12} Because Reynolds's motion was a petition for post-conviction relief, we also 

find it is barred by res judicata. In State v. Perry (1967), 10 Ohio St.2d 175, the Ohio 

Supreme Court held: 

{¶13} "Under the doctrine of res judicata, a final judgment of conviction bars a 

convicted defendant who was represented by counsel from raising and litigating in any 

proceeding except an appeal from that judgment, any defense or any claimed lack of due 

process that was raised or could have been raised by the defendant at trial, which resulted 

in that judgment of conviction, or on an appeal from that judgment."  Id. at syllabus. 

(Emphasis added.) 

{¶14} Furthermore, a petition for post-conviction relief must be filed within the time 

requirements set forth in R.C. 2953.21(A)(1)(2).  Appellant did not file the motion at issue 

herein within that time frame.   

{¶15} Accordingly, we find the trial court did not err in treating appellant’s motion as 

a petition for post-conviction relief.   

{¶16} Appellant’s first assignment of error is overruled. 

II, III 

{¶17} In light of the our disposition of appellant’s first assignment of error, we 

overrule appellant’s second and third assignments of error, finding the arguments raised in 



appellant’s petition to the trial court are barred by the doctrine of res judicata and the 

petition was untimely filed.   

{¶18} The judgment of the Stark County Court of Common Pleas is affirmed. 

By: Hoffman, J. 
 
Gwin, P.J.  and 
 
Farmer, J. concur 
 
  ___________________________________ 
 
 
  ___________________________________ 
 
 
  ___________________________________ 
                                 JUDGES 
 



[Cite as State v. Tucker, 2004-Ohio-3060.] 
 

8

IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO 
FIFTH APPELLATE DISTRICT 

 
 
STATE OF OHIO : 
  : 
 Plaintiff-Appellee : 
  : 
-vs-  : JUDGMENT ENTRY 
  : 
ERIC TUCKER : 
  : 
 Defendant-Appellant : Case No. 2003CA00397 
 
 
 For the reasons stated in our accompanying Memorandum-Opinion, the 

judgment of the Stark County Court of Common Pleas is affirmed.  Costs assessed to 

appellant. 

 

 
  ___________________________________ 
 
 
  ___________________________________ 
 
 
  ___________________________________ 
                                 JUDGES  
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