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 Farmer, P.J. 
 

{¶1} Logan Nicole Talkington was born to appellee, Angela Welling, and 

Shawn Talkington on June 5, 2000.  Appellee and Mr. Talkington were never married.  

On November 24, 2001, Mr. Talkington was killed in an automobile accident. 

{¶2} On August 20, 2002, appellants, Mr. Talkington's parents, Randall and 

Lisa Talkington, petitioned the trial court for court ordered companionship with their 

granddaughter.  On November 14, 2002, appellee filed a motion to dismiss.  A hearing 

before a magistrate was held on March 13, 2003.  By decision filed April 3, 2003, the 

magistrate recommended the dismissal of appellants' petition.  Appellants filed 

objections.  By judgment entry filed June 16, 2003, the trial court denied the objections 

and adopted the magistrate's decision on June 16, 2003. 

{¶3} Appellants filed an appeal and this matter is now before this court for 

consideration.  Assignment of error is as follows: 

I 

{¶4} "THE FIFTH DISTRICT COURT OF APPEALS' DECISION IN EPPS V. 

EPPS IS BINDING UPON THE STARK COUNTY COURT OF COMMON PLEAS, 

JUVENILE DIVISION; THUS, THE TRIAL COURT ERRED AS A MATTER OF LAW IN 

DECLINING TO APPLY R.C. §3109.051 TO THE FACTS OF THE CASE." 

I 
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{¶5} Appellants claim the trial court erred in failing to follow the dictates of Epps 

v. Epps (August 9, 2001), Ashland App. No. 01COA0143, and apply R.C. 3109.051 to 

the case sub judice.  We agree the trial court erred in dismissing the petition. 

{¶6} In Epps, this court found R.C. 3109.051 to be constitutional and not in 

violation of the United States Supreme Court's ruling in Troxel v. Granville (2000), 530 

U.S. 57: 

{¶7} "Unlike the Washington statute in Troxel, R.C. 3109.051 is more narrowly 

drawn.  Reasonable grandparent visitation may be ordered only upon a disruptive, 

precipitating event; herein, divorce.***Pursuant to R.C. 3109.051(B), 'the court may 

grant reasonable companionship or visitation rights to any grandparent * * * if all of the 

following apply:(a) [t]he grandparent * * * files a motion with the court seeking 

companionship or visitation rights; (b) [t]he court determines that the grandparent, 

relative, or other person has an interest in the welfare of the child; (c) [t]he court 

determines that the granting of the companionship or visitation rights is in the best 

interest of the child'.***In determining whether a child's best interest would be served by 

facilitating visitation with the grandparents, a trial court must consider the factors 

enumerated in R.C. 3109.051(D).  We conclude R.C. 3109.051 is significantly different 

from the Washington statute reviewed in Troxel and is not unconstitutional under the 

analysis established in Troxel."  (Emphasis sic) (Footnotes omitted). 

{¶8} While acknowledging Epps, the trial court went further and required a 

finding that the child be "delinquent, neglected, or abused or that a parent was unfit" 

before the state may "exercise its interest in the welfare and safety of a child and 

interfere in the care, custody, and control of a child and decide what is in the child's best 
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interest concerning companionship with a non-parent petitioner."  See, April 3, 2003 

Judgment Entry at Conclusions of Law No. 8. 

{¶9} For the following reasons, we find the trial court misinterpreted the Ohio 

statutes and Troxel. 

{¶10} The applicable statute sub judice is R.C. 3109.11 which provides as 

follows: 

{¶11} "If either the father or mother of an unmarried minor child is deceased, the 

court of common pleas of the county in which the minor child resides may grant the 

parents and other relatives of the deceased father or mother reasonable companionship 

or visitation rights with respect to the minor child during the child's minority if the parent 

or other relative files a complaint requesting reasonable companionship or visitation 

rights and if the court determines that the granting of the companionship or visitation 

rights is in the best interest of the minor child.  In determining whether to grant any 

person reasonable companionship or visitation rights with respect to any child, the court 

shall consider all relevant factors, including, but not limited to, the factors set forth in 

division (D) of section 3109.051 of the Revised Code." 

{¶12} The factors as set forth in R.C. 3109.051(D) are as follows: 

{¶13} "(1) The prior interaction and interrelationships of the child with the child's 

parents, siblings, and other persons related by consanguinity or affinity, and with the 

person who requested companionship or visitation if that person is not a parent, sibling, 

or relative of the child; 

{¶14} "(2) The geographical location of the residence of each parent and the 

distance between those residences, and if the person is not a parent, the geographical 
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location of that person's residence and the distance between that person's residence 

and the child's residence; 

{¶15} "(3) The child's and parents' available time, including, but not limited to, 

each parent's employment schedule, the child's school schedule, and the child's and the 

parents' holiday and vacation schedule; 

{¶16} "(4) The age of the child; 

{¶17} "(5) The child's adjustment to home, school, and community; 

{¶18} "(6) If the court has interviewed the child in chambers, pursuant to division 

(C) of this section, regarding the wishes and concerns of the child as to parenting time 

by the parent who is not the residential parent or companionship or visitation by the 

grandparent, relative, or other person who requested companionship or visitation, as to 

a specific parenting time or visitation schedule, or as to other parenting time or visitation 

matters, the wishes and concerns of the child, as expressed to the court; 

{¶19} "(7) The health and safety of the child; 

{¶20} "(8) The amount of time that will be available for the child to spend with 

siblings; 

{¶21} "(9) The mental and physical health of all parties; 

{¶22} "(10) Each parent's willingness to reschedule missed parenting time and 

to facilitate the other parent's parenting time rights, and with respect to a person who 

requested companionship or visitation, the willingness of that person to reschedule 

missed visitation; 

{¶23} "(11) In relation to parenting time, whether either parent previously has 

been convicted of or pleaded guilty to any criminal offense involving any act that 
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resulted in a child being an abused child or a neglected child; whether either parent, in a 

case in which a child has been adjudicated an abused child or a neglected child, 

previously has been determined to be the perpetrator of the abusive or neglectful act 

that is the basis of the adjudication; and whether there is reason to believe that either 

parent has acted in a manner resulting in a child being an abused child or a neglected 

child; 

{¶24} "(12) In relation to requested companionship or visitation by a person 

other than a parent, whether the person previously has been convicted of or pleaded 

guilty to any criminal offense involving any act that resulted in a child being an abused 

child or a neglected child; whether the person, in a case in which a child has been 

adjudicated an abused child or a neglected child, previously has been determined to be 

the perpetrator of the abusive or neglectful act that is the basis of the adjudication; 

whether either parent previously has been convicted of or pleaded guilty to a violation of 

section 2919.25 of the Revised Code involving a victim who at the time of the 

commission of the offense was a member of the family or household that is the subject 

of the current proceeding; whether either parent previously has been convicted of an 

offense involving a victim who at the time of the commission of the offense was a 

member of the family or household that is the subject of the current proceeding and 

caused physical harm to the victim in the commission of the offense; and whether there 

is reason to believe that the person has acted in a manner resulting in a child being an 

abused child or a neglected child; 
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{¶25} "(13) Whether the residential parent or one of the parents subject to a 

shared parenting decree has continuously and willfully denied the other parent's right to 

parenting time in accordance with an order of the court; 

{¶26} "(14) Whether either parent has established a residence or is planning to 

establish a residence outside this state; 

{¶27} "(15) In relation to requested companionship or visitation by a person 

other than a parent, the wishes and concerns of the child's parents, as expressed by 

them to the court; 

{¶28} "(16) Any other factor in the best interest of the child." 

{¶29} None of these enumerated factors require a finding that the child be 

delinquent, neglected or abused.  The statute specifically includes as factors to be 

considered the wishes and concerns of the child's parents and the best interests of the 

child. 

{¶30} Using the Troxel analysis, the statute provides for that "special weight" of 

the child's parents to make the decisions on the care, custody and control of the child. 

{¶31} Upon review, we conclude R.C. 3109.11 does not violate the dicta of 

Troxel because the statute provides for the wishes of the parents to be considered as 

well as the best interests of the child.  We find the trial court erred in dismissing the 

petition without first engaging in the prescribed analysis of R.C. 3109.11 and R.C. 

3109.051(D) factors. 

{¶32} The sole assignment of error is granted. 

{¶33} The judgment of the Court of Common Pleas of Stark County, Ohio, 

Domestic Relations Division is hereby reversed. 
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By Farmer, P.J. and 

Boggins, J. concur. 

Edwards, J. dissents. 

 

   _____________________________ 

   _____________________________ 

   _____________________________ 

                         JUDGES 

SGF/jp 0629 

 
 

 EDWARDS. J., dissenting. 
 

{¶34} I respectfully, but strongly, dissent from the analysis and disposition of this 

case by the majority. 

{¶35} I conclude that the trial court applied the appropriate standard to the facts 

in the case sub judice as that standard was set forth in Troxel v. Granville (2000), 530 

U.S. 57 and as discussed in Oliver v. Feldner, 149 Ohio App.3d 114, 2002-Ohio-3209, 

776 N.E.2d 499.  Those cases set forth that special weight must be given to a parent’s 

decision regarding visitation with a non-parent, and that there is a presumption that a fit 

parent makes decisions in the best interests of the child.  The Troxel court does not give 

guidelines on how  a court is to determine whether that presumption has been rebutted.  

The Oliver decision does give some guidance on this issue.  The Oliver decision 
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indicates there must be some compelling reason set forth by the petitioning non-parents 

in order to interfere with a parent’s fundamental right to care and control.  In Oliver, the 

Ohio 7th District Court of Appeals stated that, “[i]t is clear from Troxel that the “special 

weight” that must be given to a parent’s  childbearing decisions has constitutional 

implications, and to overcome that “special weight,” there must be some showing of 

compelling reasons and circumstance to disregard the parent’s wishes.”   Oliver, at 

126.. 

{¶36} While it is true that the Ohio Supreme Court has not yet spoken on this 

issue, I find that the Oliver decision seems to keep with the spirit of Troxel.  It is also 

clear that the trial court in the case sub judice followed both Troxel and Oliver.  The last 

conclusion of law made by the trial court quotes the fifth headnote of Oliver:  “Award of 

visitation to child’s paternal grandparents, over express contrary desire of child’s 

mother, was unconstitutional infringement on mother’s fundamental due process right to 

make decisions concerning the child’s care, custody and control, in absence of any 

evidence or argument that grandparents’ petition  arose out of desire to prevent actual 

or potential harm to child, that mother was unfit parent, or that grandparents had 

functioned as de facto parents, where grandparents expressed desire  to allow child to 

have relationship with her father’s family did not reflect compelling reason to interfere 

with mother’s fundamental right to care and control.” 

{¶37} The trial court, in the case sub judice, concluded that “[p]etitioners Randall 

and Lisa Talkington have failed to show a compelling reason why the State of Ohio 

through its courts should intervene in the care, custody or control of the child Logan 

Nicole Talington (sic) who lives with a fit and suitable parent,” 
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{¶38} I do not agree with this court’s analysis in Epps v. Epps, 2001 WL 914132 

(Ohio 5th Dist.).  That decision clearly allows trial courts to continue making visitation 

decisions involving parents and non-parents based on the best interest of the child, as 

best interest is determined using the criteria under R.C. 3109.051(D).  Epps does not 

conclude that there is a presumption that a fit parent makes decisions in the best 

interests of his/her child, and that that presumption must be overcome by the non-

parent who is seeking visitation.   

{¶39} I concede that the Ohio statute is very different from the statute analyzed 

in Troxel.  However, it is clear in Troxel that the facial constitutionality of the statute was 

not as important as whether the statute had been applied so as to preserve the 

constitutional rights of fit parents. 

{¶40} These cases present difficult emotional issues, and, in Ohio, we have a 

history of applying best interest standards to visitation issues.  Nevertheless, Troxel is 

the law of the land regarding federal constitutional rights. 

{¶41} Therefore, I respectfully dissent from the majority.  I would affirm the trial 

court. 

 

 

    _______________________________ 
    Judge Julie A. Edwards 
 
JAE/mec 
 

IN THE COURT OF APPEALS FOR STARK COUNTY, OHIO 
 

FIFTH APPELLATE DISTRICT 
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IN RE:  LOGAN NICOLE TALKINGTON : 
 : 
  :  JUDGMENT ENTRY 
  : 
  : 
  : 
  :  CASE NO. 2003CA00226   
 
 
 
 
 
 For the reasons stated in the Memorandum-Opinion on file, the judgment of the 

Court of Common Pleas of Stark County, Ohio, Domestic Relations Division is reversed.   

 

 

 

   _____________________________ 

   _____________________________ 

   _____________________________ 

                         JUDGES 

 


		reporters@sconet.state.oh.us
	2004-08-11T14:18:45-0400
	Supreme Court of Ohio
	Supreme Court of Ohio
	this document is approved for posting.




