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 This cause was heard upon the record in the trial court.  Each error assigned 

has been reviewed and the following disposition is made: 

             
 

WHITMORE, Judge. 

{¶1} Defendant-Appellant Andre Yeager has appealed from a decision of 

the Summit County Court of Common Pleas that denied his motion for a new trial.  
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This Court vacates and remands for further proceedings consistent with this 

opinion. 

I 

{¶2} In January and February 2002, Appellant and several co-defendants 

were indicted on numerous counts of breaking and entering, in violation of R.C. 

2911.13(A); receiving stolen property, in violation of R.C. 2913.51(A); and 

engaging in a pattern of corrupt activity, in violation of R.C. 2923.32(A).  

Appellant pleaded not guilty to the counts as charged in the indictment, and the 

matter was set for trial.  

{¶3} After the prosecution rested its case, the trial court dismissed several 

counts of the indictment. On April 24, 2002, the jury found Appellant guilty of 

breaking and entering, a felony in the fifth degree, as contained in counts five, 

nine, ten, and eleven of supplement two to the indictment. The jury also found 

Appellant guilty of receiving stolen property, a felony of the fourth degree, as 

contained in count twenty-four of supplement five to the indictment. However, 

Appellant was found not guilty of breaking and entering as contained in counts 

seven, eight, and twelve of supplement two to the indictment. The jury was 

deadlocked on the charges of breaking and entering and engaging in a pattern of 

corrupt activity, as contained in counts thirteen and sixteen, respectively, of 

supplement two to the indictment. The trial court then sentenced Appellant to a 

definite term of twelve months imprisonment on each count of breaking and 

entering and a definite term of eighteen months imprisonment for one count of 
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receiving stolen property.  The trial court ordered the sentences to be served 

consecutively, yielding a total of five and one-half years imprisonment.  Appellant 

appealed the trial court’s decision to this Court and this Court affirmed the 

decision of the trial court.  State v. Yeager, 9th Dist. Nos. 21091, 21112, 21120, 

2003-Ohio-1808, appeal denied (2004), 101 Ohio St.3d 1422.   

{¶4} While Appellant’s direct appeal of his first trial was pending, a 

second trial was held on the charge of intimidation of a victim or witness, in 

violation of R.C. 2921.04(B), as contained in counts thirty and thirty-one of 

supplements six and seven to the indictment; and the charge of engaging in a 

pattern of corrupt activity, in violation of R.C. 2923.32(A)(1), as contained in 

count sixteen of supplement two to the indictment.  On March 12, 2003, the jury 

returned a verdict of guilty on all counts.  Appellant was sentenced accordingly.  

Appellant appealed his convictions on April 3, 2003; the matter is still pending 

before this Court.   

{¶5} While Appellant’s direct appeal of his second trial was pending, 

Appellant filed a pro se petition for post-conviction relief on April 7, 2003.   

Appellant also filed a pro se motion for a new trial on July 7, 2003.  In an order 

dated September 25, 2003, the trial court denied both of Appellant’s post-

conviction motions, stating: 

“[Appellant’s] Petition for Post-Conviction Relief, filed April 7, 
2003, pertains to the first trial and was not timely filed within 180 
days as required by R.C. 2953.21(A)(2). *** [Appellant] has not 
complied with R.C. 2953.23(A), [and] this Court does not have 
jurisdiction to consider the petition.  After careful consideration, the 
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Court hereby DENIES [Appellant’s] Petition for Post-Conviction 
Relief. 

“[Appellant] requests that the petition also be considered as a 
Motion for a New Trial.  Defendant argues in this motion that he has 
newly discovered evidence.  This motion is outside the 120 days 
allowed by Crim.R. 33(B).  *** After careful consideration, the 
Court hereby DENIES this motion. 

“The Motion for a New Trial Based on Newly Discovered Evidence, 
filed July 7, 2003, contains seven claims.  [Appellant] has not shown 
by clear and convincing evidence that he was unavoidably prevented 
from discovering the facts underlying those claims.  See Crim.R. 
33(B).  After careful consideration, the Court hereby DENIES this 
motion.” 

{¶6} Appellant has timely appealed the trial court’s denial of his July 7, 

2003 motion for a new trial, asserting three assignments of error.  We have 

consolidated Appellant’s assignments of error to facilitate review. 

II 

Assignment of Error Number One 

“THE TRIAL COURT ABUSED ITS DISCRETION AND 
DENIED APPELLANT HIS FOURTEENTH AMENDMENT DUE 
PROCESS RIGHT, AND ACTED IN A CAPRICIOUS AND 
ARBITRARY MANNER BY DENYING APPELLANT’S 
MOTION FOR [A] NEW TRIAL BASED ON NEWLY 
DISCOVERED EVIDENCE CLAIMING ACTUAL INNOCENCE 
AND FAILURE TO REVIEW WOULD CREATE A MANIFEST 
MISCARRIAGE OF JUSTICE WHERE IT WAS CLEAR FROM 
THE FACE OF THE PETITION/RECORD THAT APPELLANT 
WAS UNAVOIDABLY PREVENTED FROM DISCOVERING 
THE FACTS UNDERLYING HIS CLAIMS[.]” 

Assignment of Error Number Two 

“THE TRIAL COURT ABUSED ITS DISCRETION AND ACTED 
CAPRICIOUS AND IN A[N] ARBITRARY MANNER BY 
DENYING APPELLANT’S MOTION FOR [A] NEW TRIAL 
BASED ON NEWLY DISCOVERED EVIDENCE WHERE THE 
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MISCONDUCT OF THE PROSECUTION AND DETECTIVES 
MATERIALLY AND PREJUDICIALLY INTERFERRED WITH 
APPELLANT’S FUNDAMENTAL RIGHT TO A FAIR TRIAL 
AND IMPARTIAL TRIAL AS MANDATED BY THE FIFTH 
AND FOURTEENTH AMENDMENT[S] OF THE UNITED 
STATES CONSTITUTION, AND ARTICLE I, SECTION 5 AND 
16 OF THE OHIO CONSTITUTION[.]” 

Assignment of Error Number Three 

“THE TRIAL COURT ABUSED ITS DISCRETION AND 
VIOLATED APPELLANT’S DUE PROCESS PROVISION[S] OF 
THE FIFTH AND FOURTEENTH AMENDMENT[S] TO THE 
UNITED STATES CONSTITUTION WHERE [THE TRIAL 
COURT] DISMISSED APPELLANT’S MOTION FOR [A] NEW 
TRIAL BASED ON NEWLY DISCOVERED EVIDENCE 
WITHOUT AN EVIDENTIARY HEARING BECAUSE IT 
EFFECTIVELY PRECLUDED APPELLANT FROM 
LITIGATING THE MERITS OF HIS ACUTAL INNOCENCE 
CLAIM THAT IS PREDICATED ON THE CLAIMS OF 
PROSECUTION MISCONDUCT, POLICE MISCONDUCT, AND 
WITNESS MISCONDUCT WHERE THEY PURPOSELY 
TESTIFIED FALSELY THEREBY COMMITTING PERJURY[.]” 

{¶7} In Appellant’s first, second, and third assignments of error, he has 

essentially argued that the trial court erred by denying his motion for a new trial.  

He has further argued that the trial court erred by denying his motion without an 

evidentiary hearing.   

{¶8} In State v. Harmon, 9th Dist. No.  21465, 2003-Ohio-5052, this 

Court explained that “[w]hen a defendant has filed a direct appeal, the trial court 

retains all jurisdiction not inconsistent with the reviewing court’s jurisdiction to 

reverse, modify, or affirm the judgment.”  Harmon, 2003-Ohio-5052, at ¶9, citing 

Majnaric v. Majnaric (1975), 46 Ohio App.2d 157, 158-159.  We further stated 

that “‘[a] motion for a new trial is inconsistent with a notice of appeal of the 
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judgment sought to be retried.’”  Harmon, 2003-Ohio-5052, ¶9, quoting State v. 

Loper, 8th Dist. Nos. 81297, 81400, and 81878, 2003-Ohio-3213, at ¶104, 

discretionary appeal not allowed (2003), 100 Ohio St.3d 1486.  Based upon these 

principles of law, we held that a notice of a direct appeal divests the trial court of 

jurisdiction to consider a motion for a new trial.  Harmon, 2003-Ohio-5052, at ¶9. 

{¶9} In the instant matter, Appellant filed a motion for a new trial on July 

7, 2003, while his direct appeal from his second trial was pending before this 

Court and the trial court ruled on Appellant’s motion.  In accordance with our 

holding in Harmon, we find that Appellant’s notice of a direct appeal divested the 

trial court of jurisdiction to consider his motion for a new trial.  Harmon, 2003-

Ohio-5052, at ¶9.  We therefore find that the trial court erred in deciding 

Appellant’s motion for a new trial on its merits.  As such, the decision of the trial 

court is vacated.  Appellant’s assignment of error is without merit. 

III 

{¶10} Appellant’s assignment of error is overruled.  The judgment of the 

trial court is vacated and the matter is remanded for further proceedings consistent 

with this opinion.   

Judgment vacated, 
and cause remanded. 

 

       BETH WHITMORE 
       FOR THE COURT 
 
 
CARR, P. J. 
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BATCHELDER, J. 
CONCUR 
 
APPEARANCES: 
 
ANDRE YEAGER, Inmate #432-928, Richland Correctional Institution, P.O. Box  
8107, Mansfield, Ohio 44901, Appellant. 
 
SHERRI BEVAN WALSH, Prosecuting Attorney and RICHARD S. KASAY Assistant 
Prosecuting Attorney, Summit County Safety Building, 53 University Avenue, 6th Floor, 
Akron, Ohio 44308, for Appellee. 


		reporters@sconet.state.oh.us
	2004-07-03T12:20:23-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




