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{¶ 1} In this case, Defendant-Appellant, Derrick Caldwell, appeals from his 

conviction and sentence.  Following a jury trial, Caldwell was found guilty of several 

drug-related charges, including possession of heroin and trafficking in heroin in an 

amount less than 10 unit doses; possession of heroin in an amount equal to or exceeding 

500 unit doses but less than 2,500 unit doses; and possession of cocaine equal to or 

exceeding 10 grams but less than 20 grams.  Previously, Caldwell had pled guilty in the 

same case to two counts of possession of heroin and two counts of trafficking in heroin.  

The State had also dismissed several counts of the indictment, and the trial court had 

dismissed a charge of tampering with evidence during trial. 

{¶ 2} In support of his appeal, Caldwell contends that the jury verdict was against 

the manifest weight of the evidence and was also based on insufficient evidence.  

Caldwell further contends that trial counsel rendered ineffective assistance by 

withdrawing a motion to suppress statements that Caldwell made to the police. 

{¶ 3} After thoroughly considering the record, we conclude that Caldwell’s 

assignments of error are without merit.  Accordingly, the judgment of the trial court will be 

affirmed. 

 

I.  Facts and Course of Proceedings 

{¶ 4} In late February 2013, Fairborn Police Detective, Benjamin Roman, was 

contacted by a confidential informant, Aaron May, who stated that he was able to 

purchase a quantity of heroin from an individual known to May as “Rondo.”1  At that time, 

                                                           
1 We are using May’s name because he testified at trial and there is no need to protect his 
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Roman, who was a member of the Greene County A.C.E. Task Force (“A.C.E.”), was able 

to identify Rondo as an individual named Derrick Caldwell.  A.C.E. had received several 

complaints regarding a subject named Rondo who was dealing drugs out of various 

locations in the City of Fairborn.  After Roman showed May a picture of Caldwell, May 

identified Caldwell as Rondo.   

{¶ 5} Pursuant to Roman’s usual procedure, May’s calls to Caldwell were 

recorded.  Once a meeting to purchase drugs was set up, May was first searched to 

make sure he had no money or contraband.  May was then outfitted with a wire, and a 

surveillance team was positioned nearby to video-tape and monitor the transaction.  For 

the first transaction, which occurred on February 22, 2013, May called Caldwell, arranged 

to buy heroin, and was directed to go to 11 West Parkwood in Fairborn, Ohio.  At that 

time, May purchased 3 unit doses of heroin for $21 with money that A.C.E. had provided.  

Caldwell did not deliver the drugs, however.  Instead, a woman, later identified as 

Rashea Martin, brought out the drugs and accepted the money.  Martin was living with 

Caldwell and testified that she gave Caldwell the money from the drug deal.     

{¶ 6} When May returned to Detective Roman’s vehicle, he gave the 3 unit doses 

of heroin to Roman.  May was again searched for contraband and drugs, and nothing 

was found.  Roman then went to the police station and booked the evidence into the 

property room consistent with his usual procedure, which was to field test a small portion 

of the drugs and send the rest to the Miami Valley Regional Crime Lab for testing.  

Roman then returned to the A.C.E. office, downloaded the phone call and audio to a 

computer, and reviewed the video-tape, which appeared to be working properly.  

                                                                                                                                                                                           
identity. 
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{¶ 7} A second transaction occurred on February 27, 2013, in another location, 

because the police had received information that Caldwell had moved to a different 

address.  This transaction took place at the new address of 123 North First Street, Apt. 7, 

in Fairborn, Ohio.  On that date, May again called Caldwell, and asked to purchase 6 

units of heroin for $42.  Caldwell directed May to go to Casey’s Drive-Thru, which was 

located near First Street.  Again, after the usual procedure of being searched and 

outfitted with recording equipment, May went to the location and obtained 6 units of 

heroin.  Caldwell did not appear, and the sale was again consummated by Martin, who 

took the money back to Caldwell.  As before, the police recorded all conversations 

between May and Caldwell, and video-taped the sale.  

{¶ 8} After receiving the 6 unit doses of heroin and searching May for money and 

contraband, Roman booked the evidence into the property room and sent the heroin to 

the lab for testing.  Based on the transactions that had occurred, Roman obtained a 

search warrant for the location at 123 North First Street, and the warrant was served on 

February 28, 2013.  Upon knocking and entering, the police found three people located 

inside:  Caldwell, Martin, and Crystal Caudell, who was the individual who had leased the 

apartment.2  Both Crystal and Martin testified on behalf of the State at trial. 

{¶ 9} Crystal indicated that she had met Caldwell in December 2011, when she 

was released from the Dayton Correctional Institution after serving time for drug charges.  

Caldwell subsequently came and stayed at Crystal’s apartment.  Crystal had known 

Martin since around the middle of January 2013, when Caldwell brought Martin, whom he 

called “Baby Mama,” to the apartment.  A few weeks later, Crystal kicked them both out.  

                                                           
2 Due to the possibility of confusion over the names “Caudell” and “Caldwell,” we will refer 
to Caudell by her first name. 
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They then returned to her apartment a few days before the drug bust.  Crystal testified 

that she saw drugs there, but did not call the police because she was an addict and was 

using.   

{¶ 10} According to Crystal, Martin was on the couch sleeping when the police 

knocked on the door on February 28, 2013.  At the time, Caldwell was sitting on the 

opposite end of the couch, and Crystal was in the kitchen.  When Crystal looked out the 

peephole, she said, “Oh, my F’ing God, it’s the Greene County Task Force.”  Trial 

Transcript, Vol. II, p. 196.  Caldwell appeared to hear her, because she looked back at 

him when she said this.  Caldwell then stuffed something underneath Martin’s head and 

ran to the back of the house with a plastic bag in his hands.  The plastic bag had items of 

foil in it, and contained drugs.     

{¶ 11} When the police came in, they set off a flash-bang device to distract the 

occupants.  The task force members then came in and secured the scene.  Crystal 

testified that when this happened, Caldwell was coming back from the rear of the 

apartment, where the bathroom was located.   

{¶ 12} Detective Craig Black, who was also assigned to A.C.E., took custody of 

Caldwell, patted him down, and removed his wallet.  At that time, before Miranda 

warnings were given, and before Black had asked any questions, Caldwell spontaneously 

said, “The white girl in the apartment, it’s hers,” and “The drugs inside the residence are 

hers.”  Trial Transcript, Vol. I, pp. 140-141.  Caldwell also told Black that the drugs were 

in the couch.  Id. at p. 141.   

{¶ 13} Caldwell was subsequently given Miranda warnings, which Black 

video-taped.  He was then taken back inside the apartment.  At that time, Detective 
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Roman said, “Rondo, follow me,” because it was a name that he knew Caldwell went by.  

Id. at p. 71. Without hesitation, Caldwell got up and followed Roman back towards the 

bedroom.  Caldwell then said, “Wait, what did you call me?  My name is Rondo – I 

mean, Derrick.”  Id.  Roman then explained to Caldwell that he knew Caldwell went by 

the name of Rondo and that the police were there for a drug search warrant. 

{¶ 14} After initially denying any involvement, Caldwell said the drugs in the 

apartment were Crystal’s.  He then began to talk with Roman in a low, whispering voice, 

as if he did not want Crystal or Martin, who were still in the apartment, to hear him.  

Caldwell told Roman that his drugs were supplied by someone in Dayton.  Roman asked 

Caldwell about the drugs they had located during the search warrant, which were pretty 

large sizes of foils containing heroin, and Caldwell said that he paid a dollar per 

individually wrapped foil.  Roman also asked Caldwell if he bought the drugs already 

broken down into foils or bought in bulk amount.  In response, Caldwell said he bought 

them already broken down into individual foils, which according to Roman, would be 

unusual.  During the interview, Caldwell also claimed ownership of a black duffel bag that 

was found inside the apartment.  The bag did not contain drugs, but contained packing 

material like foil and Hefty Zip-lock bags with writing.  For example, one of the bags said, 

“Boy” with an equal sign on it.  Both the police and Crystal testified that heroin is called 

“Boy,” and cocaine is called “Girl.”   

{¶ 15} During the search, the police found a very large sandwich bag in the center 

section of the couch, underneath the cushion.  The bag contained multiple bags of 

heroin and cocaine.  Two bags of heroin contained a total of 550 foil packets, a bag of 

cocaine contained 355 foil packets, for a total weight of about 7.81 grams of cocaine, and 
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there was another bag of loose cocaine weighing about 3.60 grams.  The heroin bags of 

wrapped foils were labeled “Boy equals 300,” while the cocaine bag of wrapped foils was 

labeled, “Girl equals 300.”  Additional numbers were written on the bags as well, such as 

2880 and 1850.  According to Roman, drug dealers mark their products based on weight 

or unit doses, depending on how they sell them, and also mark the price.  For example, 

“Boy equals 300” and 1850 would indicate 300 unit doses of heroin valued at about 

$1,850. 

{¶ 16} A second bag of cocaine, with a total weight of about 3.02 grams, was found 

on the couch.  The police also found another plastic bag floating in the toilet.  This bag 

was labeled “Boy equals 300” and “1850,” and contained 255 foil-wrapped packets of 

heroin.  Both Martin and Crystal testified that they were familiar with Caldwell’s 

handwriting.  Martin identified the handwriting on all the plastic bags, including those 

containing drugs and those in the duffel bag, as belonging to Caldwell.  Crystal also 

matched Caldwell’s handwriting to the plastic bag found in the toilet.   

{¶ 17} The total number of units of heroin found was 805, and the total weight of 

the cocaine found was slightly over 14 grams.  Caldwell was subsequently indicted in 

June 2013 on 15 counts.  Counts One and Two were first degree felonies based on 

participation in an enterprise, and were dismissed by the State prior to trial.  In addition, 

the State dismissed counts 11 and 13, which alleged trafficking in heroin and cocaine on 

the date of the search. 

{¶ 18} Pursuant to a plea agreement, Caldwell pled guilty to Counts Three, Four, 

Five, and Six, which alleged that he possessed and trafficked in heroin on August 7, 2012 

and February 21, 2013.  The remaining counts were renumbered for purposes of trial, 
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and the jury was unable to reach a verdict on Counts One and Two (former Counts Seven 

and Eight).  These two counts alleged that Caldwell had possessed and had trafficked in 

heroin in an amount less than 10 unit doses on February 22, 2013.      

{¶ 19} During trial, the court had also granted Caldwell’s Crim.R. 29 motion to 

dismiss Count Seven (former Count 15), which had charged Caldwell with tampering with 

evidence.  Ultimately, the jury found Caldwell guilty of Counts Three, Four, Five, and Six 

(former Counts Nine, 10, 12, and 14).  These counts alleged possession and trafficking 

in heroin in an amount less than 10 unit doses on February 27, 2013 (both fifth degree 

felonies); possession of heroin in an amount exceeding 500 unit doses but less than 

2,500 unit doses on February 28, 2013 (a first degree felony); and possession of cocaine 

in an amount equal to or exceeding 10 grams but less than 20 grams on February 28, 

2013 (a third degree felony).   

{¶ 20} Prior to trial, Caldwell’s attorney had also withdrawn a motion to suppress 

statements that he had filed.  On December 11, 2013, the trial court held a sentencing 

hearing, and sentenced Caldwell to a total term of imprisonment of ten years, with the 

various sentences on all the lesser felonies to run concurrent with a ten-year mandatory 

term for the first degree felony.  Caldwell appeals from his conviction and sentence. 

 

II.  Manifest Weight and Sufficiency of the Evidence 

{¶ 21} Caldwell’s First Assignment of Error states that:  

The Jury Verdict Was Against the Manifest Weight of the Evidence, 

and the Evidence Presented Was Insufficient, as a Matter of Law, to Prove 

the Appellant’s Guilt Beyond a Reasonable Doubt. 
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{¶ 22} Under this assignment of error, Caldwell contends that the verdict was both 

against the manifest weight and supported by insufficient evidence because the 

government failed to prove beyond a reasonable doubt that he actually or constructively 

possessed the drugs found in the apartment.  In this regard, Caldwell focuses on the 

following points:  (1) he denied ownership of the drugs; (2) Detective Roman’s testimony 

was inconsistent concerning whether drugs were found under the couch or in the couch; 

(3) State witnesses were given lenient treatment for their testimony; (4) Martin testified 

that the occupant of the apartment, Crystal, sold drugs from the apartment; and (5) 

despite Crystal’s testimony that Caldwell stuffed a bag of drugs under Martin’s head, 

there was no evidence that drugs were found under Martin’s head.      

{¶ 23} “A sufficiency-of-the-evidence argument challenges whether the state has 

presented adequate evidence on each element of the offense to allow the case to go to 

the jury or to sustain the verdict as a matter of law.”  State v. Cherry, 171 Ohio App.3d 

375, 2007-Ohio-2133, 870 N.E.2d 808, ¶ 9 (2d Dist.), citing State v. Thompkins, 78 Ohio 

St.3d 380, 387, 678 N.E.2d 541 (1997).  We noted in Cherry that: 

The proper test to apply to the inquiry is the one set forth in paragraph two of 

the syllabus of State v. Jenks (1991), 61 Ohio St.3d 259, 574 N.E.2d 492:  

“An appellate court's function when reviewing the sufficiency of the 

evidence to support a criminal conviction is to examine the evidence 

admitted at trial to determine whether such evidence, if believed, would 

convince the average mind of the defendant's guilt beyond a reasonable 

doubt.  The relevant inquiry is whether, after viewing the evidence in a light 

most favorable to the prosecution, any rational trier of fact could have found 
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the essential elements of the crime proven beyond a reasonable doubt.” 

Cherry at ¶ 9.   

{¶ 24} In contrast, “[w]hen a conviction is challenged on appeal as being against 

the weight of the evidence, an appellate court must review the entire record, weigh the 

evidence and all reasonable inferences, consider witness credibility, and determine 

whether, in resolving conflicts in the evidence, the trier of fact ‘clearly lost its way and 

created such a manifest miscarriage of justice that the conviction must be reversed and a 

new trial ordered.’ ”  State v. Hill, 2d Dist. Montgomery No. 25172, 2013-Ohio-717, ¶ 8, 

quoting Thompkins at 380.  “A judgment should be reversed as being against the 

manifest weight of the evidence ‘only in the exceptional case in which the evidence 

weighs heavily against the conviction.’ ”  Id., quoting State v. Martin, 20 Ohio App.3d 

172, 175, 485 N.E.2d 717 (1st Dist.1983). 

{¶ 25} “Although sufficiency and manifest weight are different legal concepts, 

manifest weight may subsume sufficiency in conducting the analysis; that is, a finding that 

a conviction is supported by the manifest weight of the evidence necessarily includes a 

finding of sufficiency.”  (Citations omitted.)  State v. McCrary, 10th Dist. Franklin No. 

10AP-881, 2011-Ohio-3161, ¶ 11.  As a result, “a determination that a conviction is 

supported by the weight of the evidence will also be dispositive of the issue of sufficiency.”  

(Citations omitted.)  State v. Braxton, 10th Dist. Franklin No. 04AP-725, 

2005-Ohio-2198, ¶ 15. 

{¶ 26} In the case before us, Caldwell was convicted of possession of and 

trafficking in heroin in an amount less than 10 unit doses; possession of heroin in an 

amount equal to or exceeding 500 unit doses but less than 2,500 unit doses; and 
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possession of cocaine in an amount equal to or exceeding 10 grams but less than 20 

grams.    

{¶ 27} With respect to convictions for possession of drugs, R.C. 2925.11(A) 

provides that “No person shall knowingly obtain, possess, or use a controlled substance 

or a controlled substance analog.”  Similarly, R.C. 2925.03(A) states that “No person 

shall knowingly do any of the following: (1) Sell or offer to sell a controlled substance or a 

controlled substance analog; * * *.”   

{¶ 28} There is no dispute in this case about the quantity of drugs found in the 

apartment; the only issue raised is whether the State established that Caldwell knowingly 

possessed the drugs.   

{¶ 29} “Possession, ‘having control over a thing or substance,’ R.C. 2925.01(K), 

may be actual or constructive.”  (Citations omitted.)  State v. Wiley, 2d Dist. Darke No. 

2011-CA-8, 2012-Ohio-512, ¶ 20.  “ ‘Constructive possession exists when an individual 

knowingly exercises dominion and control over an object, even though that object may 

not be within his immediate physical possession.’ ”  State v. Greenwood, 2d Dist. 

Montgomery No. 19820, 2004-Ohio-2737, ¶ 23, quoting State v. Hankerson, 70 Ohio 

St.2d 87, 434 N.E.2d 1362 (1982), syllabus.  “Circumstantial evidence alone may be 

sufficient to support the element of constructive possession.”  State v. Bland, 10th Dist. 

Franklin No. 10AP-327, 2010-Ohio-5874, ¶ 14, citing State v. Jenks, 61 Ohio St.3d 259, 

272-273, 574 N.E.2d 492 (1991). 

{¶ 30} We have also previously stated that “[a]lthough mere presence in the 

vicinity of drugs does not prove dominion and control, readily accessible drugs in close 

proximity to an accused may constitute sufficient circumstantial evidence to support a 
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finding of constructive possession.”  State v. Townsend, 2d Dist. Montgomery No. 

18670, 2001 WL 959186, *3 (Aug. 24, 2001).   

{¶ 31} In the case before us, the evidence sufficiently established that Caldwell 

was in constructive possession of the drugs.  According to Crystal, Caldwell and Martin 

had previously stayed at her apartment, and had again returned to stay a few days before 

the search occurred.  This is consistent with the information the police obtained, i.e., that 

Caldwell was dealing drugs from a new location from the one he had used in the sale to 

May a week earlier.  The day before the search, Martin had delivered drugs to May at a 

location in close proximity to the apartment, at Caldwell’s direction.   

{¶ 32} Crystal further testified that when Caldwell heard that the Greene County 

task force was at the door, he shoved something underneath Martin’s head.  Caldwell 

then ran towards the back of the house, where the bathroom was located, with a plastic 

bag of drugs in his hands.  A bag of drugs, with Caldwell’s handwriting on the bag, was 

subsequently found in the toilet.         

{¶ 33} Furthermore, Caldwell, himself, told the police that drugs were in the couch, 

but claimed they belonged to Crystal.  Caldwell also admitted that he owned a black 

duffel bag that was found in the apartment.  This bag contained foils like those in which 

the drugs were wrapped, and a plastic bag inside the duffel bag bore the same identifying 

information as the bags that contained drugs.  All the markings on the bags were also in 

Caldwell’s handwriting. 

{¶ 34} Although Detective Roman confused the location of the drugs in the couch 

by referring a few times to drugs under the couch, and a few times to drugs under the 

couch cushion, this clearly was a slip of the tongue, as Roman definitively stated that a 
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very large bag of foils containing heroin and cocaine was found underneath a couch 

cushion in the living room.  Trial Transcript, Vol. I, p. 77.  Furthermore, Roman did not 

assist in the search, but was conducting interviews.  Detective Black, who did conduct 

the search, also stated definitively that there was a large sandwich bag of heroin and 

cocaine in the center section of the couch, underneath a cushion.  Id. at p. 142.  

Furthermore, regarding the contention that the drugs were not found under Martin’s head, 

Crystal testified that Martin was sleeping on the couch. However, Crystal did not say 

exactly where on the couch Martin’s head was located, and there is no evidence that 

Martin was still sleeping on the couch when the police conducted the search.  In fact, 

Martin testified that she woke up when the police set off the flash-bang device.   

{¶ 35} It is true that the testimony of May, Martin, and Crystal would be subject to 

impeachment because they may have received some type of deal from the State 

regarding potential drug charges.  “While ordinarily the credibility of a witness may be 

attacked by proof of conviction of crime but not by proof of indictment, this rule is subject 

to the exception that a witness in a criminal case may be asked if he is under indictment 

for a crime if such fact would reasonably tend to show that his testimony might be 

influenced by interest, bias, or a motive to testify falsely.”  State v. Hector, 19 Ohio St.2d 

167, 168, 249 N.E.2d 912 (1969), paragraph five of the syllabus.  Accord State v. Durant, 

159 Ohio App.3d 208, 2004-Ohio-6224, 823 N.E.2d 506, ¶ 33 (2d Dist.).  

{¶ 36} Likewise, the jury may be made aware of deals the State has with 

defendants in other cases, or with informants, as this can affect witness credibility.  See, 

e.g., State v. Rankin, 10th Dist. Franklin No. 10AP-1118, 2011-Ohio-5131, ¶ 29-30; State 

v. Brooks, 3d Dist. Seneca No. 13-04-17, 2005-Ohio-548, ¶ 9; and State v. Jackson, 2d 



 -14-

Dist. Greene No. 2009 CA 21, 2010-Ohio-1127, ¶ 17.  In such situations, the jury is free 

to decide whether the witness’s testimony is credible in view of the consideration he or 

she has received for testifying.  Rankin at ¶ 30.  In this regard,      

The trier of fact is in the best position to take into account 

inconsistencies, along with the witnesses' manner and demeanor, and 

determine whether the witnesses' testimony is credible.  State v. Williams, 

10th Dist. No. 02AP-35, 2002-Ohio-4503, ¶ 58; State v. Clarke (Sept. 25, 

2001), 10th Dist. No. 01AP-194.  Consequently, although an appellate 

court acts as a “thirteenth juror” when considering the manifest weight of the 

evidence, it also must give due deference to the fact finder's determination 

of the witnesses' credibility.  State v. Covington, 10th Dist. No. 02AP-245, 

2002-Ohio-7037, ¶ 28; State v. Hairston, 10th Dist. No. 01AP-1393, 

2002-Ohio-4491, ¶ 74. 

Rankin at ¶ 29.   

{¶ 37} By convicting Caldwell of possession and trafficking of heroin and of 

possession of cocaine, the jury chose to credit the testimony of the State’s witnesses.  

Because we are required to give deference to the fact-finder, we cannot conclude that the 

judgment is against the manifest weight of the evidence.  For the same reasons, the 

judgment is supported by sufficient evidence.  Furthermore, as we noted, the 

circumstantial evidence of Caldwell’s guilt was more than adequate. 

{¶ 38} Accordingly, the First Assignment of Error is overruled. 

 

III.  Ineffective Assistance of Counsel 
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{¶ 39} Caldwell’s Second Assignment of Error states that: 

Appellant’s Trial Counsel Provided Ineffective Assistance, Resulting 

in Prejudice to Appellant. 

{¶ 40} Under this assignment of error, Caldwell contends that trial counsel was 

ineffective because he withdrew Caldwell’s motion to suppress and allowed the State to 

present evidence of Caldwell’s statements at trial.  Specifically, these statements 

included Caldwell’s admission to Detective Roman that he was a drug dealer, as well as 

specifics about Caldwell’s supplier and how Caldwell packaged drugs for sale.  Caldwell 

argues that absent these statements, the evidence was insufficient to show that he was in 

actual or constructive possession of the drugs. 

{¶ 41} “In order to prevail on a claim of ineffective assistance of counsel, the 

defendant must show both deficient performance and resulting prejudice.  Strickland v. 

Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674.  Trial counsel is 

entitled to a strong presumption that his conduct falls within the wide range of effective 

assistance, and to show deficiency, the defendant must demonstrate that counsel's 

representation fell below an objective standard of reasonableness.”  State v. Matthews, 

189 Ohio App.3d 446, 2010-Ohio-4153, 938 N.E.2d 1099, ¶ 39 (2d Dist.). 

{¶ 42} “Even assuming that counsel's performance was ineffective, the defendant 

must still show that the error had an effect on the judgment. * * *  Reversal is warranted 

only where the defendant demonstrates that there is a reasonable probability that, but for 

counsel's errors, the result of the proceeding would have been different.”  (Citation 

omitted.)  State v. Jackson, 2d Dist. Champaign No. 2004-CA-24, 2005-Ohio-6143, ¶ 29.  

{¶ 43} “ ‘[F]ailure to file a suppression motion does not constitute per se ineffective 
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assistance of counsel.’ ”  State v. Madrigal, 87 Ohio St.3d 378, 389, 721 N.E.2d 52 

(2000), quoting Kimmelman v. Morrison, 477 U.S. 365, 384, 106 S.Ct. 2574, 91 L.Ed.2d 

305 (1986).  Likewise, withdrawal of a motion to suppress does not “constitute per se 

ineffective assistance of counsel.”  State v. Stringer, 12th Dist. Butler No. 

CA2012-04-095, 2013-Ohio-988, ¶ 14, citing State v. Dominguez, 12th Dist. Preble No. 

CA2011-09-010, 2012-Ohio-4542, ¶ 20.   

{¶ 44} “Instead, the decision to withdraw a motion to suppress ‘constitutes 

ineffective assistance of counsel only when the record establishes that the motion would 

have been successful.’ ”  Id., quoting Dominguez at ¶ 20, which in turn, cites State v. 

Robinson, 108 Ohio App.3d 428, 433, 670 N.E.2d 1077 (3d Dist.1996).  Accord State v. 

Spencer, 10th Dist. Franklin No. 03AP-579, 2004-Ohio-4102, ¶ 23.  “Filing a motion to 

suppress is not without risks, and the fact that counsel filed a motion for leave to file the 

motion to suppress, and later withdrew that motion, is compelling evidence of a tactical 

decision.”  Madrigal at 389. 

{¶ 45} The record in the case before us is devoid of evidence indicating that the 

motion to suppress Caldwell’s statements would have succeeded.  The statements 

about which Caldwell complains occurred after he was given Miranda warnings.  There 

is no evidence in the record indicating any impropriety in the administration of the 

warnings, nor is there any evidence of police coercion.  Finally, as we noted, even 

without Caldwell’s admission of his own drug activity, the record contains sufficient 

evidence supporting the jury’s verdict. 

{¶ 46} Based on the preceding discussion, the Second Assignment of Error is 

overruled. 
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IV.  Conclusion 

{¶ 47} All of Caldwell’s assignments of error having been overruled, the judgment 

of the trial court is affirmed.3 

 

 

 

. . . . . . . . . . . . . 

 

FAIN, J., and DONOVAN, J., concur. 
 
 
 
Copies mailed to: 
 
Nathaniel R. Luken 
Jeffrey T. Gramza 
Hon. Stephen Wolaver 

                                                           
3 On May 1, 2015, Appellant, through his counsel, filed his reply brief and a motion to 
allow the brief to be submitted instanter.  That motion was granted. 
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