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HANDWORK, J.   
 

{¶ 1} Appellant, Donna H., appeals the judgment of the Lucas County Court of 

Common Pleas, Juvenile Division, terminating her parental rights to Johnny H.  

Appellant's counsel has submitted a request to withdraw pursuant to Anders v. California 

(1967), 386 U.S. 738, asserting that there are no meritorious issues for appeal.  Anders 

sets forth the procedure to be followed by appointed counsel who desires to withdraw for 

want of a meritorious, appealable issue.  We have found that "the procedures enunciated 



 
 2. 

in Anders, supra, are applicable to appeals involving the termination of parental rights."  

Morris v. Lucas County Children Services Board (1989), 49 Ohio App.3d 86, 87. 

{¶ 2} In Anders, the United States Supreme Court held that if counsel, after a 

conscientious examination of the case, determines it to be wholly frivolous he should so 

advise the court and request permission to withdraw.  Id. at 744.  See also, State v. 

Duncan (1978), 57 Ohio App.2d 93.  This request, however, must be accompanied by a 

brief identifying anything in the record that could arguably support the appeal.  Id.  

Counsel must also furnish his client with a copy of the brief and request to withdraw and 

allow the client sufficient time to raise any matters that he chooses.  Id.  Once these 

requirements have been satisfied, the appellate court must then conduct a full examination 

of the proceedings held below to determine if the appeal is indeed frivolous.  If the 

appellate court determines that the appeal is frivolous, it may grant counsel's request to 

withdraw and dismiss the appeal without violating constitutional requirements or may 

proceed to a decision on the merits if state law so requires.  Id. 

{¶ 3} In this case, appointed counsel for appellant has satisfied the requirements 

set forth in Anders, supra.  In support of his request, counsel for appellant states that, after 

carefully reviewing the transcript and record of proceedings in the trial court, and after 

researching case law and statutes relating to potential issues, counsel was unable to find 

an arguable, non-frivolous issue for appeal.  Appellant has not filed a brief, however, 

counsel for appellant sets forth the following potential issues: 
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{¶ 4} "I.  The trial court erred by not granting appellant-mother's request for 

continuance of the permanent custody trial. 

{¶ 5} "II.  The trial court's finding of permanent custody is against the manifest 

weight of the evidence." 

{¶ 6} Our examination of the record reveals the following facts.1  As alleged in 

the initial complaint, Johnny first came to the attention of Lucas County Children's 

Services ("LCCS") in the spring of 2004, when he was one month old.  St. Vincent's 

Hospital reported that appellant and Johnny arrived at the hospital requesting cigarette 

money and some "GasX" for Johnny.  Hospital workers advised appellant that "GasX" 

was an inappropriate medication for an infant.  Appellant told hospital workers that her 

husband would be angry if she came home without money for cigarettes.  She was given a 

stroller, bassinet, diapers, and milk, which were later found discarded outside the hospital. 

 Appellant testified that she was unable to carry the baby items home.  Later that same 

month, LCCS received an unidentified referral of concerns of abuse and neglect, which 

were unsubstantiated upon investigation.  

{¶ 7} Approximately one month later, when Johnny was two months old, 

appellant and her husband were arrested for shoplifting.  The infant Johnny was with 

them at the time of his parents' arrest.  Store employees reported that, when the theft was 

                                                 
1
Because appellant's husband, Johnny's father, is not a party to this appeal, the 

facts are largely limited to appellant's circumstances. 
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discovered, appellant ran away across the store parking lot while holding Johnny.  A 

charge of child endangering was filed for this incident, but was later dismissed.  When 

found by police, appellant had a black eye and Johnny's clothes were dirty.  Police took 

Johnny to LCCS as no relatives could be located.  The LCCS investigator subsequently 

learned from appellant that her husband had sexually and physically assaulted her the 

morning of their arrest.  Appellant also admitted to the investigator that her husband 

would put a pillow over Johnny's face or shove his face into the mattress to make him 

stop crying.  Despite her concerns, appellant refused to report her husband's abuse.  

Appellant's husband was charged with domestic violence in addition to theft.  Appellant 

was convicted of theft and incarcerated.  

{¶ 8} LCCS filed an emergency motion for shelter care and temporary custody, 

which were granted, and Johnny was placed in foster care.  Appellant and her husband 

were given supervised visitation and ordered to undergo a substance abuse assessment 

upon their release from jail.   

{¶ 9} An adjudicatory hearing scheduled for August 11, 2004, was continued as 

appellant was still incarcerated from the theft charges and was not due to be released until 

October 2004.  When the adjudicatory hearing was held, appellant and her husband were 

both present, having been conveyed from jail for the hearing, and were represented by 

counsel.  

                                                                                                                                                             
 



 
 5. 

{¶ 10} The police officer who arrested appellant for theft testified that appellant 

had a black eye and some bruising on her back.  When the police officer first asked 

appellant how she was injured, appellant said that she had been "jumped."  After the 

officer sequestered appellant from her husband, appellant said that her husband had hit 

her repeatedly and then forcibly sodomized her that morning, and that her husband would 

smother Johnny in order to quiet him.  When appellant testified, she insisted that she had 

fabricated her statements regarding her husband's abuse because she was angry with him. 

 As for her bruising at the time of her arrest, appellant explained that she had been 

assaulted a few days prior by several unknown women.   

{¶ 11} Next, the LCCS assessment caseworker assigned to Johnny's case testified 

that her involvement with the family began when LCCS received the referral from St. 

Vincent's Hospital.  She visited appellant's home after that incident and found that 

Johnny's needs were met and the home was "appropriate," although she did not learn 

whether appellant had later obtained other medical assistance.  During the visit, the 

caseworker learned from appellant that she had voluntarily terminated her parental rights 

to another child in Indiana, and that appellant and her husband had also voluntarily placed 

another child in the temporary custody of its paternal grandmother in Indiana.  Appellant 

testified that she placed the child in the grandmother's temporary custody because she 

wanted to settle in Ohio before bringing the child, which she intended to do.  Prior to 

appellant's shoplifting arrest, the caseworker testified that she received one other referral, 



 
 6. 

but it was unsubstantiated upon investigation.  

{¶ 12} After the father's testimony, appellant testified and largely recanted her 

prior statements as related by the police officer and caseworkers.  She explained that she 

had a black eye on the day of her shoplifting arrest because she had been "jumped" by 

some unknown "girls."  As to her assertions of domestic abuse given at the police station, 

she explained that she did not have bruises on her back and she lied because she was 

"trying to get [her husband] back."  She also recanted her statements regarding her 

husband's abuse of Johnny.  As to her criminal history, appellant acknowledged a 

previous conviction for child endangering for shoplifting baby formula at a grocery store 

while Johnny was with her.  She asserted that, while incarcerated, she received her high 

school equivalency diploma and received help with a mental disability, receiving Prozac 

for her chronic depression.  Appellant expressed a desire to receive substance abuse 

counseling after her release.     

{¶ 13} During closing arguments, both parents' counsel conceded that a 

dependency finding would be warranted due to their incarceration, but they argued that no 

evidence of neglect had been submitted.  After a recess, however, the parties, on the 

record, stipulated to LCCS receiving temporary custody.  Appellant was to receive 

supervised visitation and comply with a case plan that required her to engage in services 

for mental health, substance abuse, parenting, and domestic violence counseling.  By 

journal entry, dated October 22, 2004, Johnny was adjudicated dependent and neglected 
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and temporary custody was granted to LCCS.  

{¶ 14} At a reasonable efforts review hearing on February 3, 2005, LCCS 

indicated that appellant had a "diagnostic assessment," and that she was scheduled for a 

substance abuse assessment and parenting classes.  Appellant had visited Johnny once 

since her release from incarceration.  While in foster care, Johnny was diagnosed with 

encephalomyelitis, or fluid-filled cysts in the brain, and was possibly visually impaired.  

The case plan goal was still reunification, but the caseworker opined that it would take 

much longer than the target date of May 2005 for appellant to complete services.   

{¶ 15} On May 27, 2005, LCCS filed a motion for permanent custody.  At a 

hearing on June 27, 2005, LCCS informed the trial court that appellant was incarcerated 

in Vanderburgh County, Indiana, and the father's whereabouts were unknown; the 

caseworker had not had contact with the father in a month.  The trial court granted 

LCCS's motion to extend its temporary custody pending the hearing on its motion for 

permanent custody.   

{¶ 16} The disposition was held on November 29, 2005.  The trial court noted that 

appellant's counsel had filed a request for her conveyance from jail in Indiana.  

Alternatively, appellant's counsel requested a continuance until after her release date of 

March 8, 2006.  The trial court orally denied both requests.  The court asked appellant's 

counsel if he had discussed with appellant the option of being present via telephone, 

writing a letter to the court, or having her deposition taken in Indiana.  Appellant's 
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counsel indicated that appellant had written a letter, which she requested her counsel read 

into the record at the hearing.   

{¶ 17} LCCS presented the testimony of the LCCS caseworker who had been 

assigned to Johnny's case since his parents' incarceration for shoplifting.  She testified 

regarding her efforts at reunification, including referrals for substance abuse, mental 

health, and parenting classes.  After appellant's substance abuse assessment, she was 

referred to intensive outpatient treatment in February 2005; appellant never participated in 

that service.  After her mental health assessment, she was recommended for treatment; 

however, the caseworker was only aware that appellant had appeared for two treatment 

sessions.  The caseworker testified that appellant never engaged in parenting classes 

because she was ineligible for classes until she completed her mental health and 

substance abuse treatment.  To the caseworker's knowledge, appellant was incarcerated 

for theft charges in Indiana from June 2005, to the present and was due to be released in 

March 2006.  Appellant had last visited Johnny in May 2005, approximately a month 

before she went to Indiana.  

{¶ 18} Johnny's guardian ad litem ("GAL") submitted a report supporting LCCS's 

motion for permanent custody.  The GAL recommended that Johnny's need for 

permanency dictated that Johnny remain in the same foster home where he had been since 

he was two months old.  He opined that appellant's chances of successfully reuniting with 

Johnny after her release were slim.  
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{¶ 19} After closing arguments, the trial court orally granted LCCS's motion for 

permanent custody, finding it to be in the child's best interests.  Having reviewed the 

entire record, we proceed to determine whether any arguable issues exist for appeal.  

Anders, 386 U.S. at 744.   

{¶ 20} The first potential issue raised by counsel states that "[t]he trial court erred 

by not granting appellant-mother's request for continuance of the permanent custody 

trial."  Counsel argues that the trial court should have granted a continuance until 

appellant was released from her incarceration in Indiana.   

{¶ 21} A trial court has discretion to decide whether to proceed with a permanent 

custody hearing in the absence of an incarcerated parent.  In re Jesse P., 6th Dist. No. L-

04-1028, 2004-Ohio-3801, ¶ 49, citing State ex rel. Vanderlaan v. Pollex (1994), 96 Ohio 

App.3d 235; In re Joseph P., 6th Dist. No. L-02-1385, 2003-Ohio-2217.  In Jesse P., we 

held that a trial court should balance the competing interests at stake in the proceedings to 

determine whether a parent's due process rights would be violated by holding the 

permanent custody hearing in their absence.  "Specifically, a court should balance the 

following factors: '(1) the private interest affected, (2) the risk of erroneous deprivation 

and the probable value of additional safeguards, and (3) the governmental burden of 

additional procedural safeguards.'"  Jesse at ¶ 51, citing In re Sprague, 113 Ohio App.3d 

274, 276.  An incarcerated parent's due process right to attend the hearing is not violated 

when "(1) the parent is represented at the hearing by counsel, (2) a full record of the 



 
 10. 

hearing is made, and (3) any testimony that the parent wishes to present could be 

presented by deposition."  Id., following In the Matter of Leo D., Deandre E., and 

Desandra E. (March. 15, 2002), 6th Dist. No. L-01-1452; In re Robert F. (Aug. 20, 

1997), 9th Dist. No. 18100.  See, also, In re G.C. and M.C., 8th Dist. No. 83994, 2004-

Ohio-5607. 

{¶ 22} In this case, appellant was represented by diligent counsel, a full record of 

the hearing was made for appellate purposes, and the trial court offered to have 

appellant's deposition testimony taken.  Instead, appellant wrote her counsel a letter, the 

bulk of which was read into the record, and accepted into evidence.  These steps and 

considerations of the trial court adequately safeguarded appellant's due process rights.  

Accordingly, we find the first proposed assignment of error not well-taken.   

{¶ 23} In the second proposed issue for review, counsel states that "[t]he trial 

court's finding of permanent custody is against the manifest weight of the evidence."  All 

findings by the trial court with respect to a motion for permanent custody must be 

supported by clear and convincing evidence.  R.C. 2151.414(B); In re William S. (1996), 

75 Ohio St.3d 95.  An appellate court will not overturn the judgment as against the 

manifest weight of the evidence if the record contains competent credible evidence by 

which the court could have formed a firm belief or conviction that the essential statutory 

elements for a termination of parental rights have been established.  In re S et al. (1995), 

102 Ohio App.3d 338, 344-345; Cross v. Ledford (1954), 161 Ohio St. 469, paragraph 
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three of the syllabus. 

{¶ 24} Pursuant to R.C. 2151.353(A)(4), if a child is adjudicated dependent, the 

trial court may make an order of disposition committing the child to the permanent 

custody of LCCS if it determines in accordance with R.C. 2151.414(E) that the child 

cannot be placed with one of the child's parents within a reasonable time or should not be 

placed with either parent and determines in accordance R.C. 2151.414(D) that the 

permanent commitment is in the best interest of the child.  Due to appellant's 

incarceration, we find that her stipulation of Johnny's dependency was warranted pursuant 

to R.C. 2151.04(A), which defines a dependent child as one "[w]ho is homeless or 

destitute or without adequate parental care, through no fault of the child's parents, 

guardian, or custodian."  See, also, In re S.H., 12th Dist. No. CA2005-01-007, 2005-

Ohio-5047, ¶ 18.  Accordingly, we find that the trial court's adjudication of dependency 

was supported by clear and convincing evidence.  In re Alexander C.  (2005), 164 Ohio 

App.3d 540, 553.   

{¶ 25} Prior to terminating a parent's paramount right to the custody of his or her 

child, the trial court must find that the parent is unsuitable.  In re Perales (1977), 52 Ohio 

St.2d 89, syllabus.  The parental "unsuitability" requirement is codified in R.C. Chapter 

2151, which sets forth the due process requirements and statutory findings with which the 

trial court must abide.   

{¶ 26} In determining whether a "child cannot be placed with one of the child's 
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parents within a reasonable time or should not be placed with either parent," R.C. 

2151.414(E) sets forth a list of 16 predicate findings to be considered by the trial court.  

As to appellant's unsuitability, the trial court found that the factors listed in R.C. 

2151.414(E)(1), (4), (10), (13), (16), established that Johnny could not be placed with one 

of his parents within a reasonable time, or should not be placed with either parent.  These 

sections state:  

{¶ 27} "(1) Following the placement of the child outside the child's home and 

notwithstanding reasonable case planning and diligent efforts by the agency to assist the 

parents to remedy the problems that initially caused the child to be placed outside the 

home, the parent has failed continuously and repeatedly to substantially remedy the 

conditions causing the child to be placed outside the child's home. In determining whether 

the parents have substantially remedied those conditions, the court shall consider parental 

utilization of medical, psychiatric, psychological, and other social and rehabilitative 

services and material resources that were made available to the parents for the purpose of 

changing parental conduct to allow them to resume and maintain parental duties. 

{¶ 28} "* * *  
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{¶ 29} "(4) The parent has demonstrated a lack of commitment toward the child by 

failing to regularly support, visit, or communicate with the child when able to do so, or by 

other actions showing an unwillingness to provide an adequate permanent home for the 

child; 

{¶ 30} "* * * 

{¶ 31} "(10) The parent has abandoned the child. 

{¶ 32} "* * * 

{¶ 33} "(13) The parent is repeatedly incarcerated, and the repeated incarceration 

prevents the parent from providing care for the child. 

{¶ 34} "* * *  

{¶ 35} "(16) Any other factor the court considers relevant."  R.C. 2151.414(E).  

{¶ 36} In determining whether "permanent commitment is in the best interest of 

the child," R.C. 2151.414(D) requires the trial court to consider the following, non-

exhaustive, list of factors:  

{¶ 37} "(1) The interaction and interrelationship of the child with the child's 

parents, siblings, relatives, foster caregivers and out-of-home providers, and any other 

person who may significantly affect the child; 

{¶ 38} "(2) The wishes of the child, as expressed directly by the child or through 

the child's guardian ad litem, with due regard for the maturity of the child; 
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{¶ 39} "(3) The custodial history of the child, including whether the child has been 

in the temporary custody of one or more public children services agencies or private child 

placing agencies for twelve or more months of a consecutive twenty-two month period 

ending on or after March 18, 1999; 

{¶ 40} "(4) The child's need for a legally secure permanent placement and whether 

that type of placement can be achieved without a grant of permanent custody to the 

agency; 

{¶ 41} "(5) Whether any of the factors in divisions (E)(7) to (11) of this section 

apply in relation to the parents and child." 

{¶ 42} We find that clear and convincing evidence supports a finding that 

permanent custody is in Johnny's best interests.  Johnny had not lived with appellant since 

he was two months old due to her incarcerations.  In between her incarcerations, she 

failed to engage in services that would allow her to become stable and regain custody of 

Johnny.  Johnny's special needs were being met by his foster mother, with whom he had 

bonded well, and who wished to adopt Johnny.  The lack of connection between appellant 

and her son, due to her incarcerations and Johnny's need for permanency and stability, 

supports a finding that a grant of permanent custody would be in his best interest.  See, In 

re D.W., 8th Dist. No. 84547, 2005-Ohio-1867, ¶¶  20-21.  We find no error in the order 

of disposition, and find appellant's second proposed assignment of error not well-taken.  
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{¶ 43} Accordingly, we find counsel for appellant correctly determined that there 

was no meritorious appealable issue present in this case.  Upon a thorough review of the 

record, we also independently find no grounds for a meritorious appeal.  This appeal is, 

therefore, found to be without merit and is wholly frivolous.  Appellant's counsel's motion 

to withdraw is found well-taken and is hereby granted.  The judgment of the Lucas 

County Court of Common Pleas, Juvenile Division, is affirmed.  Appellant is ordered to 

pay the costs of this appeal pursuant to App.R. 24.  Judgment for the clerk's expense 

incurred in preparation of the record, fees allowed by law, and the fee for filing the appeal 

is awarded to Lucas County. 

 

JUDGMENT AFFIRMED. 

 

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.  
See, also, 6th Dist.Loc.App.R. 4. 
 
 
Peter M. Handwork, J.                _______________________________ 

JUDGE 
Mark L. Pietrykowski, P.J.                  

_______________________________ 
William J. Skow, J.                       JUDGE 
CONCUR AND WRITES SEPARATELY. 

_______________________________ 
JUDGE 
 
 
 



 
 16. 

SKOW, J. 

{¶ 44} I write separately to note one disturbing occurrence in the adjudicatory 

proceedings, although on these facts, it does not warrant the denial of appellate counsel's 

motion to withdraw.  Appellant was conveyed from her incarceration in order to attend 

the adjudicatory hearing.  After all parties had waived opening statements, appellant's 

counsel asked the court: "Your Honor, before we begin is there any way I could get one 

of my client's arms free to write me notes, that she could do that?"  The judge replied: 

"That would be up to the Sheriff's department.  All right.  Call your first witness * * *."  

Evidently, appellant was in handcuffs or some type of shackle.  Nothing in the transcript 

or record indicates definitely whether appellant was unshackled.  

{¶ 45} Due process forbids the use of shackles in criminal trials.  In Deck v. 

Missouri (2005), 544 U.S. 622, the United States Supreme Court grounded the due 

process right to be free of shackles in three fundamental legal principles: the presumption 

of innocence, the Sixth Amendment right to counsel, and the imperative that judges 

maintain a dignified judicial process.  Id. at 630-631.  Deck held that the Fifth and 

Fourteenth Amendments prohibit the use of visible shackles during the penalty phase of a 

capital trial, id. at paragraph one of the syllabus, applying pre-existing rules governing the 

guilt phase of criminal proceedings.  Marquard v. Secretary for Dept. of Corrections 

(2005), 429 F.3d 1278, 1311.  

{¶ 46} The prohibition against shackling is extended to certain civil proceedings 
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because "[t]here is a constitutional right to a fair trial in a civil case."  Lemons v. 

Skidmore (C.A. 7, 1993), 985 F.2d 354, 357, citing Chicago Council of Lawyers v. Bauer 

(C.A. 7, 1975), 522 F.2d 242, 248, cert. denied, 427 U.S. 912.  Although we have found 

no Ohio court that has addressed the issue (hopefully because parents are not routinely 

shackled), other states have applied the prohibition against shackling to termination cases. 

 See In re A.H. (2005), 359 Ill.App.3d 173; In re K.R. (2001), 45 Tex. Sup.Ct. J. 95, 63 

S.W.3d 796.  A parent's interests in termination proceedings are just as compelling as the 

interests in similar civil cases holding that shackles deprive a party of the right to a fair 

civil trial.  See, e.g., Tyars v. Finner (C.A. 9, 1983), 709 F.2d 1274, 1284-85 

(unconstitutional to compel the subject of a civil commitment hearing to wear physical 

restraints at trial); Lemons v. Skidmore, supra at 356-58 (impermissible to shackle 

plaintiff prison inmate in a civil rights action alleging excessive force by corrections 

officers).  Further, although no jury is present in termination proceedings, extending the 

prohibition against shackling to termination proceedings may be grounded on the Sixth 

Amendment right to assist one's counsel and the right to appear in court with dignity, just 

as these due process concerns apply in the penalty phase of a capital trial.  See Deck, 544 

U.S. 631-632.   

{¶ 47} We have often repeated that parents are afforded the highest degree of due 

process because "a termination of parental rights is the family law equivalent of the death 

penalty in a criminal case.  The parties to such an action must be afforded every 
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procedural and substantive protection the law allows."  In re Smith (1991), 77 Ohio 

App.3d 1, 16.  A "fundamental requirement of due process" is the opportunity to be heard 

"in a meaningful manner."  Matthews v. Eldridge (1976), 424 U.S. 319, 333.  The 

significance and meaning of a parent contesting her alleged unsuitability is tarnished by 

forcing the parent to appear in shackles.  Considerations of decorum and dignity apply 

with compelling force in the context of termination proceedings because a parent is 

contesting alleged neglect or abuse and unsuitability.  

{¶ 48} Before Deck, the appellate standard of review upon a trial judge's decision 

to leave a defendant shackled was whether the judge abused her discretion.  Because this 

standard requires some discretion to have been exercised in the first instance, a judge errs 

when relegating the decision to shackle.  "The trial court must exercise its own discretion 

and not leave the issue up to security personnel.  See, e.g., Woodards v. Cardwell (C.A.6, 

1970), 430 F.2d 978, 981-982.  Accord State v. Cassano, 96 Ohio St.3d 94, 2002-Ohio-

3751, 772 N.E.2d 81, ¶ 54."  State v. Adams (2004), 103 Ohio St.3d 508, 530, 2004-Ohio-

5845, ¶ 104.  In Woodards, the Ohio Supreme Court affirmed a conviction, finding no 

error in the trial judge's deference to the sheriff on whether to unshackle the defendant.  

The Sixth Circuit granted the defendant's subsequent federal habeus petition solely 

because judicial discretion was not exercised: "[T]he state trial judge did not exercise his 

judicial discretion but rather deferred to the wishes of the sheriff who, at the 

commencement of the trial, requested that the restraints be retained."  430 F.2d at 982.  
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When faced with the identical issue in Cassano, the Ohio Supreme Court recognized the 

rule of Woodards by stating, "[A] trial court must exercise its own discretion and not 

leave the issue up to security personnel."  96 Ohio St.3d at 103.  See, also, State v. Carter 

(1977), 53 Ohio App.2d 125, 132, reversing for limited evidentiary hearing on shackling 

issue, stating, "In erroneously concluding that the responsibility for the shackles was that 

of the sheriff and not the court, it is apparent the court did not exercise any discretion 

upon the issue."  "[W]hen a trial court relegates whether a defendant shall be shackled to 

others, there is 'resignation' rather than an exercise of discretion."  Id. at 133, footnote 1.  

Even before Deck, Ohio courts found error when the trial court does not articulate its 

justification for shackles on the record.  State v. Curry (Sept. 30, 1997), 4th Dist. No. 

95CA2339.  

{¶ 49} Deck, however, eliminated the abuse of discretion standard and assigned the 

burden to the prosecution to show that the error is harmless beyond a reasonable doubt.  

Deck, 544 U.S. at 635, citing Chapman v. California (1967), 386 U.S. 18, 24.  "Deck 

places the burden on the State to prove harmless error."  Lakin v. Stine (2005), 431 F.3d 

959, 966.  A harmless error analysis also applies.  In re K.R. (2001), 45 Tex. Sup.Ct. J. 

95, 63 S.W.3d 796.   

{¶ 50} If the prohibition against shackling extends to adjudication and 

dispositional proceedings, it was error for the judge to defer to appellant's guard in the 

first instance.  State v. Cassano, 96 Ohio St.3d 94, 2002-Ohio-3751, ¶ 54.  However, 
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while the record does not indicate that appellant was unshackled, neither does the record 

indicate that appellant remained shackled.  Moreover, appellant was shackled only during 

the adjudication, at which appellant's current incarceration was directly in issue as the 

complaint alleged dependency due to her incarceration.  Appellant was not constrained 

from testifying.  Also, her counsel failed to enter an objection on the basis that any 

shackling impeded his representation or appellant's ability to assist in his representation.  

Given that no Ohio court has yet applied the prohibition against shackling to adjudication 

and disposition proceedings, and given the state of this record, the court's error in failing 

to exercise discretion does not warrant appointment of appellate counsel.  For those 

reasons, I respectfully concur in judgment only.  

 
 
 
 
 
 
 
 
 
 
 

 
This decision is subject to further editing by the Supreme Court of  
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