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APPEAL from the Franklin County Court of Common Pleas. 

 
BROWN, J. 

{¶1} This is an appeal from the judgment of the Franklin County Court of 

Common Pleas denying the motion of the state of Ohio to compel R.J. Reynolds 

Tobacco Company ("RJR"), Lorillard Tobacco Company ("Lorillard"), and Philip Morris 

USA, Inc. ("Philip Morris"), to make full payments ("release motion") under the Master 

Settlement Agreement ("MSA"), and denying as moot the diligent enforcement 

determination motion of the state of Ohio and granting a motion of the appellees to 

compel arbitration of the release motion.   

{¶2} The undisputed relevant facts, as set forth in the trial court opinion, are as 

follows:  In 1998, 46 states (including Ohio),1 the District of Columbia, the 

Commonwealth of Puerto Rico, and four territories ("Settling States"), and four major 

                                            
1 The tobacco companies settled their disputes with Florida, Mississippi, Texas, and Minnesota on an 
individual basis. 
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tobacco manufacturers, specifically Philip Morris, Lorillard, Brown & Williamson 

Tobacco Corporation ("Brown & Williamson"), and RJR2 entered into a MSA.  These 

tobacco companies are referred to in the MSA as Original Participating Manufacturers 

or OPMs.   

{¶3} The MSA settled the parties' disputes concerning the Settling States 

charges that the tobacco companies had conspired to conceal from the American public 

health risks associated with smoking and that they had intentionally targeted minors 

through their marketing and promotional efforts.  The Ohio Attorney General signed the 

MSA on behalf of the state of Ohio on December 2, 1998.  Since that time, at least 40 

additional tobacco manufacturing companies, referred to in the MSA as Subsequent 

Participating Manufacturers or SPMs, have agreed to also be bound and to make 

payments under the MSA (collectively, "Participating Manufacturers" or "PMs"). 

{¶4} Inter alia, the MSA restricts the advertising, promotion, marketing, and 

other practices of the PMs and requires them to make substantial yearly payments into 

perpetuity to the Settling States.  These payments are paid into an escrow account by 

April 15 of each year and an Independent Auditor, currently PricewaterhouseCoopers, 

L.L.P., calculates the amount which each of the Settling States shall receive according 

to the percentages set forth in Exhibit A of the MSA.  The Independent Auditor begins 

the calculation with an agreed upon annual aggregate payment established under MSA 

§IX(b) and (c).  The amount paid by each PM depends upon its market share, which is 

calculated by that company's share of the total number of cigarettes sold nationally.

                                            
2 In July 2004, RJR and Brown & Williamson merged.  As part of the merger, RJR assumed Brown & 
Williamson's obligations under the MSA. 
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The PMs' amount due is then subject to certain allocations, offsets, reductions, and 

adjustments under MSA §IX(j). 

{¶5} One of the adjustments is the Non-Participating Manufacturer's 

Adjustment ("NPM adjustment"), which was designed to address the PMs' concern that 

they would suffer a competitive disadvantage compared with those cigarette 

manufacturers that did not sign the MSA and do not restrict their advertising or pay for 

health costs.  The NPM adjustment allows PMs to reduce the amount they pay into the 

account for any year in which they lose market share to the Non-Participating 

Manufacturers ("NPMs") by an amount calculated by the Independent Auditor pursuant 

to a formula set forth in the MSA, and allocated to each Settling State by a fixed 

percentage for each state set forth in the MSA. 

{¶6} To calculate whether or not a PM has lost market share, the Independent 

Auditor first compares the aggregate market share of the PMs for the year in question 

with their aggregate market share for the base year, or 1997.  If the aggregate market 

share has decreased by more than two percent, then the PMs have suffered a "market 

share loss."  MSA §IX(d)(1)(A) and (B)(iii).  Any time that the market share loss by the 

PMs is greater than zero, the MSA provides that a nationally recognized firm of 

economic consultants ("Firm") must determine whether or not the disadvantages 

experienced as a result of the MSA provisions were a "significant factor" contributing to 

a market share loss by the PMs for the year in question.  MSA §IX(d)(1)(C).  The Firm's 

determination of whether or not the losses were a significant factor is made on a 

nationwide basis and is final and non-appealable.  MSA §IX(d)(1)(C).          
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{¶7} If such a determination is made by the Firm, that the implementation of the 

MSA was a significant factor, then MSA §IX(d)(2)(A) provides that the Independent 

Auditor must apply the NPM adjustment, which reduces the amount the PMs must pay,  

in accordance with a reduction formula set forth in the MSA consisting of a specified 

percentage reduction for each Settling State.  However, MSA §IX(d)(2)(B) provides that 

no NPM adjustment shall be made with respect to a Settling State that: 

A Settling State's Allocated Payment shall not be subject to 
an NPM Adjustment:  (i) if such Settling State continuously 
had a  Qualifying Statute * * * in full force and effect during 
the entire calendar year immediately preceding the year in 
which the payment in question is due, and diligently enforced 
the provisions of such statute during such entire calendar 
year; or (ii) if such Settling State enacted the Model Statute  
* * * for the first time during the calendar year immediately 
preceding the year in which the payment in question is due, 
continuously had the Model Statute in full force and effect 
during the last six months of such calendar year, and 
diligently enforced the provisions of such statute during the 
period in which it was in full force and effect. 
 

{¶8} If a Settling State satisfies both of the MSA §IX(d)(2)(C) conditions, the 

NPM adjustment is not applied to that state for that year.  Any Settling State that does 

not satisfy the conditions has the NPM adjustment applied and the money that would 

have been applied to that state is reallocated for that year among the Settling States 

that satisfied the conditions.  MSA §IX(d)(2)(C). 

{¶9} The Independent Auditor determined that the PMs experienced a market 

share loss in 2003 and the Firm, on March 27, 2006, determined that the 

implementation of the MSA had been a significant factor contributing to that loss.  The 

Independent Auditor presumed that all states had diligently enforced its Qualifying 

Statute.  The PMs concede that Ohio had a Qualifying Statute in effect, however, the 
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dispute herein involves whether or not Ohio diligently enforced its statute, R.C. 1346.01 

to 1346.10.  The state concedes that the Independent Auditor's determination to 

presume that all Settling States had diligently enforced their respective Qualifying 

Statute may be arbitrable, but asserts that Ohio diligently enforced its statute as 

provided in the MSA, and, thus, the PMs are not entitled to the NPM adjustment as to 

Ohio for 2003. 

{¶10} The Independent Auditor made a preliminary calculation and advised the 

PMs and the Settling States that it needed to be provided with an authoritative 

determination as to each Settling State as to whether that state had diligently enforced 

its Qualifying Statute.  In the Independent Auditor's March 7, 2006 preliminary 

calculation for 2005, the Independent Auditor stated that it had received information 

from the PMs "denying that some Settling States have 'continuously had a Qualifying 

Statute in full force and effect during the entire calendar year immediately preceding the 

year in which the payment in question is due [1999 - 2005], and diligently enforced the 

provisions of such statute during such entire calendar year' (subsection IX[d][2][B] of the 

MSA)."  However, the PMs did not identify either how many or which of the Settling 

States that the PMs contend did not have a Qualifying Statute in effect or had not 

diligently enforced their respective statute.  On the other hand, the Settling States 

asserted that they all had Qualifying Statutes that met the MSA requirements, and that 

each state had diligently enforced its statute.  In the 2005 preliminary calculation, the 

Independent Auditor stated, as follows: 

* * * The Independent Auditor is not charged with the 
responsibility under the MSA of making a determination 
regarding this issue [whether a specific state had diligently 
enforced the statute]. More importantly, the Independent 
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Auditor is not qualified to make the legal determination as to 
whether any particular Settling State has "diligently 
enforced" its Qualifying Statute. Additionally, the 
Independent Auditor is aware of certain litigation that is 
ongoing related to this issue.  Until such time as the parties 
resolve this issue or the issue is resolved by a trier of fact, 
the Independent Auditor will not modify its current approach 
to the calculation. 
 

{¶11} The Independent Auditor made its final determination on March 29, 2006, 

but did not repeat the previous language from the preliminary calculation regarding 

whether the Independent Auditor is qualified to make the determination, but did state 

that, until the issue had been resolved by a trier of fact, it would not modify its current 

approach to the calculation, that is, to presume that all Settling States had diligently 

enforced its Qualifying Statute.  (See Letter, March 29, 2006, 4-5.) 

{¶12} The Independent Auditor presumed that all the Settling States had 

diligently enforced their statutes.  The state contends that this presumption is required 

because diligent enforcement is a legal judgment which cannot be assumed adverse to 

a state.  State ex rel. Bettman, Atty. Gen. v. Court of Common Pleas (1931), 124 Ohio 

St. 269, 277 (when a statute has been duly enacted a legal presumption exists that the 

highest law enforcement officer of the state is faithfully enforcing the statute). 

{¶13} The PMs contested the Independent Auditor's presumption, contending 

that the Independent Auditor should have presumed that no Settling State had diligently 

enforced its Qualifying Statute.  On April 17, 2006, claiming an entitlement to the full 

NPM adjustment as to all states and disputing the Independent Auditor's presumption, 

RJR and Lorillard withheld approximately $755,000,000 from their annual MSA 

payments owed to Ohio and other states.  Ohio's share of this amount is approximately 

$38,000,000.  Philip Morris subsequently joined RJR and Lorillard in claiming an 
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entitlement to the NPM adjustment and sought a return of $22,000,000 it paid to Ohio 

from the escrow account.  This withholding led the state to file the motions at issue 

here, including the state's motion to require the PMs make full payments under the MSA 

without any NPM adjustment, or, in essence, to release the escrowed amount (release 

motion), and a motion for a declaratory order regarding the diligent enforcement of 

Ohio's Qualifying Statute for 2003 and determining that Ohio is not subject to an NPM 

adjustment for 2003.  The OPMs filed a motion to compel arbitration, in which the SPMs 

joined.  The court granted the PMs' motion to compel and denied the state's release 

motion and denied as moot the state's motion for diligent enforcement determination.  

The state has appealed, raising the following assignments of error: 

FIRST ASSIGNMENT OF ERROR: 
 
The MSA Court erred in referring the Release Motion to 
arbitration. 
 
SECOND ASSIGNMENT OF ERROR: 
 
The MSA Court erred referring the DE Motion [diligent 
enforcement motion] to arbitration. 
 

{¶14} Generally, the standard of review for a decision denying or granting a 

motion to compel is whether the trial court abused its discretion.  Tinker v. Oldaker, 

Franklin App. No. 03AP-671, 2004-Ohio-3316, ¶18.  In order to find that the trial court 

abused its discretion, with respect to questions of fact, we must find more than an error 

of law or judgment.  An abuse of discretion implies that the court's attitude is 

unreasonable, arbitrary or unconscionable.  Blakemore v. Blakemore (1983), 5 Ohio 

St.3d 217, 219.  Most instances of an abuse of discretion result in decisions that are 

unreasonable as opposed to arbitrary and capricious.  AAAA Ent., Inc. v. River Place 
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Community Urban Redevelopment Corp. (1990), 50 Ohio St.3d 157.  A decision that is 

unreasonable is one that has no sound reasoning process to support it.  

{¶15} However, this court has recognized a split of authority regarding the 

standard of review.  See Boggs v. Columbus Steel Castings Co., Franklin App. No. 

04AP-1239, 2005-Ohio-4783, ¶5 (recognizing split in authority).  When an appeal 

presents questions of law regarding the interpretation and construction of contracts, we 

apply a de novo review.  Peters v. Columbus Steel Castings Co., Franklin App. No. 

05AP-308, 2006-Ohio-382. 

{¶16} The role of the court when interpreting contracts, is to give effect to the 

intent of the parties to the agreement.  Hamilton Ins. Serv., Inc. v. Nationwide Ins. Cos. 

(1999), 86 Ohio St.3d 270, 273.  The court should examine the contract as a whole and 

presume that the intent of the parties is reflected in the language used in the contract.  

Kelly v. Med. Life Ins. Co. (1987), 31 Ohio St.3d 130, paragraph one of the syllabus. 

{¶17} A party cannot be compelled to arbitrate a dispute which he has not 

agreed to submit to arbitration.  Henderson v. Lawyers Title Ins. Co., 108 Ohio St.3d 

265, 2006-Ohio-906, ¶28.  If a party has not signed an arbitration agreement, a 

presumption arises against arbitration.  Council of Smaller Ent. v. Gates, McDonald & 

Co. (1998), 80 Ohio St.3d 661, 667. 

{¶18} The public policy in Ohio favors arbitration to settle disputes.  ABM Farms, 

Inc. v. Woods (1998), 81 Ohio St.3d 498, 500, and there is a strong presumption in 

favor of arbitration.  Sasaki v. McKinnon (1997), 124 Ohio App.3d 613, 616.  However, 

even though Ohio public policy generally favors arbitration as a means to settle 

disputes, the policy will not be enforced where the arbitration clause cannot be 
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interpreted to cover the dispute.  Gibbons-Grable Co. v. Gilbane Bldg. Co. (1986), 34 

Ohio App.3d 170, 173.  Thus, the issue is whether the state agreed to arbitrate these 

issues.   

{¶19} The assignments of error are related and shall be addressed together.  By 

the first assignment of error, the state contends that the MSA court erred in referring its 

release motion to arbitration.  In its release motion, the state sought an order requiring 

RJR, Lorillard, and Philip Morris3 to make their full annual 2003 MSA payment, based 

on Settlement Agreements between the Settling States and RJR, Brown & Williamson, 

and Lorillard in 2003. 

{¶20} By the second assignment of error, the state contends that the MSA court 

erred in referring the diligent enforcement determination motion to arbitration.  The 

motion sought a declaratory judgment that, for calendar year 2003, Ohio had diligently 

enforced its Qualifying Statute and, therefore, was not subject to the NPM adjustment 

and sought an order that any PMs which had withheld payments to Ohio on that basis 

pay the sums owed, plus interest.  The state argues that the MSA provides that the 

MSA court, not an arbitration panel, should be deciding whether Ohio diligently enforced 

its Qualifying Statute.  The trial court denied as moot the diligent enforcement motion 

rather than ordering arbitration as the assignment of error suggests.  However, in 

ordering the release motion to arbitration, the MSA court stated that the MSA §XI(c) 

arbitration panel would decide the diligent enforcement issue, thus, although denying 

the motion as moot, the issue was ordered to be arbitrated as part of the PMs' motion to 

compel.  

                                            
3 Philip Morris was originally not included in the motion, but was later added.  
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{¶21} The 2003 Settlement Agreements settled disputes regarding the NPM 

adjustment with respect to cigarettes shipped or sold during 1999, 2000, 2001, and 

2002.  The state argues that the OPMs released any claims to the NPM adjustment for 

2003.  The 2003 Settlement Agreements provide the following release language: 

[OPM] absolutely and unconditionally releases and forever 
discharges each Settling State from any and all claims that it 
ever had, now has, or hereafter can, shall or may have 
under Section IX(d) of the MSA with respect to Cigarettes 
shipped or sold during 1999, 2000, 2001, and 2002, 
including any effect such claims may have on future 
payments under the MSA.4 
           

{¶22} The state argues that, by this agreement, the OPMs released any claims 

to the NPM adjustment for 2003 because the PMs were not required to make any 

deposits for cigarettes shipped and sold in 2003 until April 2004.  Ohio's enforcement 

activities in calendar year 2003 were limited to cigarettes shipped or sold in 2002 or 

earlier.  Thus, the state argues that the OPMs released any right to dispute diligent 

enforcement in 2003 and any claim to a 2003 NPM adjustment.  The state argues that 

the basis of the court's error is twofold:  The court misapplied Fazio v. Lehman Bros., 

Inc. (C.A.6, 2003), 340 F.3d 386, and that the language of MSA §XI(c) limits its scope to 

determinations made by the Independent Auditor and the Independent Auditor has not 

made any determinations regarding the issues raised in the release motion.   

{¶23} The trial court relied on the test enumerated in Fazio, supra, where the 

court held: "A proper method of analysis here is to ask if an action could be maintained 

without reference to the contract or relationship at issue.  If it could, it is likely outside 

the scope of the arbitration agreement."   Fazio at 395, citing Ford v. NYLCare Health 

                                            
4 RJR 2003 Agreement, ¶6.  Brown & Williamson and Lorillard agreements contain similar language.   
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Plans of Gulf Coast, Inc. (C.A.5, 1998), 141 F.3d 243, 250-251.  The trial court found 

that it could not construe the 2003 Settlement Agreements without reference to the 

underlying MSA because the Settlement Agreements refer to portions of the MSA or 

documents attached to the MSA.  Thus, the MSA court concluded that the parties 

agreed to submit the matter to arbitration.  Also, the RJR Settlement Agreement at ¶8 

reserves the PMs' right to seek an NPM adjustment for the year 2003 and subsequent 

years.    

{¶24} The question involved in these assignments of error, is whether the MSA 

requires arbitration of the issue of whether Ohio diligently enforced its Qualifying Statute 

during the entire year and, therefore, is not subject to the NPM adjustment for 2003.  

The state contends that the issue of whether the Independent Auditor's presumption is 

correct is arguably an arbitrable issue, but that the MSA sets forth that the issue of 

whether Ohio has diligently enforced its Qualifying Statute is an issue for the MSA court 

to determine and is not subject to arbitration under the terms of the MSA.   

{¶25} MSA §XI(c) of the MSA provides for arbitration of certain controversies, as 

follows: 

Resolution of Disputes.  Any dispute, controversy or claim 
arising out of or relating to calculations performed by, or any 
determinations made by, the Independent Auditor (including, 
without limitation, any dispute concerning the operation or 
application of any of the adjustments, reductions, offsets, 
carry-forwards and allocations described in subsection IX(j) 
or subsection XI(i)) shall be submitted to binding arbitration 
before a panel of three neutral arbitrators, each of whom 
shall be a former Article III federal judge.  Each of the two 
sides to the dispute shall select one arbitrator. The two 
arbitrators so selected shall select the third arbitrator. The
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arbitration shall be governed by the United States Federal 
Arbitration Act. 
 

(Emphasis added.) 
 

{¶26}  At issue here is who determines whether a state has diligently enforced 

its Qualifying Statute, the MSA court of each state or whether the MSA provides for 

arbitration of the diligent enforcement issue.  While the MSA court has primary 

jurisdiction to enforce the MSA, there is an arbitration exception to that jurisdiction.  The 

arbitration provision of the MSA is an exception to the jurisdiction of the MSA court, 

which has the primary enforcement responsibility of the MSA.  See MSA §VII.  MSA 

§VII(a) provides that the MSA court retains jurisdiction except as to matters within 

§IX(d), XI(c) and XVII(d), and Exhibit O.5 

{¶27} MSA §XI(a) provides that "an Independent Auditor shall calculate and 

determine the amount of all payments owed pursuant to this Agreement, the 

adjustments, reductions and offsets thereto * * *."  The NPM adjustment is one of the 

adjustments to the annual payment and the MSA language requires the Independent 

Auditor determine the adjustments to the annual payment.  The MSA provides for 

arbitration of disputes that arise out of or relate to calculations made by the Independent 

Auditor.       

{¶28} MSA §IX(j) provides the steps that the Independent Auditor must take in 

calculating the PMs' annual payments.  Clause "Sixth" in the process is the application 

of the NPM adjustment, as follows: 

(j) Order of Application of Allocations, Offsets, Reductions 
and Adjustments. 

                                            
5 MSA §XI(c) is the arbitration provision in which disputes are placed within the jurisdiction of the 
arbitrators.  MSA §IX(d) creates and defines the NPM adjustment. 
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The payments due under this Agreement shall be calculated 
as set forth below.  The "base amount" referred to in clause 
"First" below shall mean (1) in the case of payments due 
from Original Participating Manufacturers, the base amount  
referred to in the subsection establishing the payment 
obligation in question; and (2) in the case of payments due 
from a Subsequent Participating Manufacturer, the base 
amount referred to in subsection (i)(2) for such Subsequent 
Participating Manufacturer.  In the event that a particular 
adjustment, reduction or offset referred to in a clause below 
does not apply to the payment being calculated, the result of 
the clause in question shall be deemed to be equal to the 
result of the immediately preceding clause.  (If clause "First" 
is inapplicable, the result of clause "First" will be the base 
amount of the payment in question prior to any offsets, 
reductions or adjustments.) 
 
First:  the Inflation Adjustment shall be applied to the base 
amount of the payment being calculated; 
 
Second:  the Volume Adjustment (other than the provisions 
of subsection (B)(iii) of Exhibit E) shall be applied to the 
result of clause "First"; 
 
Third:  the result of clause "Second" shall be reduced by the 
Previously Settled States Reduction; 
 
Fourth:  the result of clause "Third" shall be reduced by the 
Non-Settling States Reduction; 
 
Fifth:  in the case of payments due under subsections 
IX(c)(1) and IX(c)(2), the  results of clause "Fourth" for each 
such payment due in the calendar year in question shall be 
apportioned among the Settling States pro rata in proportion 
to their respective Allocable Shares, and the resulting 
amounts for each particular Settling State shall then be 
added together to form such Settling State's Allocated 
Payment.  In the case of payments due under subsection 
IX(i) that correspond to payments due under subsections 
IX(c)(1) or IX(c)(2), the results of clause "Fourth" for all such 
payments due from a particular Subsequent Participating 
Manufacturer in the calendar year in question shall be 
apportioned among the Settling States pro rata in proportion 
to their respective Allocable Shares, and the resulting 
amounts for each particular Settling State shall then be 
added together.  (In the case of all other payments made 
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pursuant to this Agreement, this clause "Fifth" is 
inapplicable.); 
 
Sixth:  the NPM Adjustment shall be applied to the results of 
clause "Fifth" pursuant to subsections IX(d)(1) and (d)(2) (or, 
in the case of payments due from the Subsequent 
Participating Manufacturers, pursuant to subsection 
IX(d)(4)); 
 
Seventh:  in the case of payments due from the Original 
Participating Manufacturers to which clause "Fifth" (and 
therefore clause "Sixth") does not apply, the result of clause 
"Fourth" shall be allocated among the Original Participating 
Manufacturers according to their Relative Market Shares.  In 
the case of payments due from the Original Participating 
Manufacturers to which clause "Fifth" applies:  (A) the 
Allocated Payments of all Settling States determined 
pursuant to clause "Fifth" (prior to reduction pursuant to 
clause "Sixth") shall be added together; (B) the resulting sum 
shall be allocated among the Original Participating 
Manufacturers according to their Relative Market Shares and 
subsection (B)(iii) of Exhibit E hereto (if such subsection is 
applicable); (C) the Available NPM Adjustment (as 
determined pursuant to clause "Sixth") shall be allocated 
among the Original Participating Manufacturers pursuant to 
subsection IX(d)(3); (D) the respective result of step (C) 
above for each Original Participating Manufacturer shall be 
subtracted from the respective result of step (B) above for 
such Original Participating Manufacturer, and (e) the 
resulting payment amount due from each Original 
participating Manufacturer shall then be allocated among the 
Settling States in proportion to the respective results of 
clause "Sixth" for each Settling State.  The offsets described 
in clauses "Eighth" through "Twelfth" shall then be applied 
separately against each Original Participating Manufacturer's 
resulting payment shares (on a Settling State by Settling 
State basis) according to each Original Participating 
Manufacturer's separate entitlement to such offsets, if any, in 
the calendar year in question.  (In the case of payments due 
from Subsequent Participating Manufacturers, this clause 
"Seventh" is inapplicable.) 
 

{¶29} There are 13 steps total involved in the application of allocations, offsets, 

reductions, and adjustments.  Clause "Sixth" involves the application of the NPM 
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adjustment to the results of clause "Fifth" pursuant to subsections IX(d)(1) and (d)(2), or 

IX(d)(4) for SPMs.  Thus, MSA §XI(c), the arbitration clause, which carves out of the 

court jurisdiction, contains a reference to §IX(j), which in turn refers to the NPM 

adjustment and determinations under §IX(d)(1) and (d)(2).  MSA §IX(d)(1) discusses the 

calculation of the NPM adjustment for OPMs.  MSA §IX(d)(2) discusses how the NPM 

adjustment is to be allocated among the Settling States and describes how the diligent 

enforcement determination is to be conducted and applied.  This results in the NPM 

adjustment and its aspects being all matters which fall within the purview of the NPM 

mandatory arbitration calculation.   

{¶30} The Idaho District Court of the Fourth Judicial District summarized the 

calculation in Idaho v. Philip Morris, Inc. (Idaho Dist.Ct. June 30, 2006), No. CV OC 97 

03239D, at 7-8, as follows: 

Thus, in sum, Section XI(c)—the MSA Arbitration clause, 
which is carved out from the general jurisdiction of state 
courts—references Section IX(j), which in turn refers to the 
NPM Adjustment and determinations under Sections IX(d)(1) 
and (d)(2).  Following the bread crumbs back to Section 
IX(d)(1), we find that this section discusses the calculation of 
the NPM Adjustment for the OPMs, including the significant 
factor determination.  Meanwhile, and most importantly, 
Section IX(d)(2) discusses how the NPM Adjustment is to be 
allocated among the Settling States and describes, in 
particular, how the diligent enforcement determination is to 
be conducted and applied.  MSA § IX(d)(2)(B).  The result 
being that the NPM Adjustment, its functioning, allocation, 
and application are all matters falling directly within the 
purview of—and specifically included within—the NPM 
mandatory arbitration mechanism. 
      

{¶31} While the state argues that this dispute does not involve the NPM 

adjustment, but only the issue of whether Ohio has diligently enforced its Qualifying 

Statute, the issues are related.  The only references to diligent enforcement in the MSA 
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are in connection with determining the NPM adjustment.  The diligent enforcement 

determination is inextricably connected to the NPM adjustment because it necessarily 

controls the outcome of any NPM adjustment.  Thus, it is part of the NPM adjustment 

calculation and being a part of the calculation of that adjustment renders it an issue that 

arises out of or relates to calculations performed by, or any determinations made by the 

Independent Auditor and, thus, is subject to arbitration and an exception to the MSA 

court's jurisdiction. 

{¶32} The New Hampshire court summarized this analysis as well, in New 

Hampshire v. Philip Morris USA (N.H.Super.Ct. June 5, 2006), No. 06-E-132, at 5,   

providing, as follows: 

* * * Therefore, as the arbitration clause specifically covers 
determinations and calculations relative to those items in 
[s]ubsection IX(j), and the claims and controversies relating 
to or arising out of them, and the NPM Adjustment is 
specifically mentioned in subsection IX(j), a dispute over the 
application of the NPM Adjustment, as this matter appears to 
be, ought to be submitted to arbitration in accordance with 
the MSA. 
 

{¶33} Pursuant to the MSA's plain language, we apply Ohio law to our resolution 

of this appeal.  However, we find helpful the reasoning of the foregoing decisions from 

other states because they are based upon application of sound principles of contract 

interpretation; they are not based upon laws unique to those states. Further support for 

this conclusion can be found in the language of the parenthetical phrase of §XI(c), 

which gives examples of the types of disputes covered by the arbitration clause.  

Disputes which are arbitrable include "any dispute concerning the operation or 
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application of any of the adjustments * * * described in subsection IX(j) * * *."  MSA 

§IX(j) describes the method for calculating the payments. 6  

{¶34} In this case, the Independent Auditor calculated the annual payment due, 

but did not apply the NPM adjustment because it was presumed that the Settling States 

had all diligently enforced their Qualifying Statutes.  The state argues that this means no 

determination or calculation was made because it was a presumption.  However, MSA 

§IX(j) instructs that "[i]n the event that a particular adjustment, reduction or offset 

referred to in a clause below does not apply to the payment being calculated, the result 

of the clause in question shall be deemed to be equal to the result of the immediately 

preceding clause."  Thus, the agreement requires the Independent Auditor to calculate 

the annual payments and, in performing those calculations, the agreement further 

requires that the Independent Auditor determine, based on the language of the 

agreement and the information it has been provided, whether to apply the NPM 

adjustment.  In fact, even if information necessary to the calculation is missing, MSA 

§XI(d)(5)(A) directs the Independent Auditor to calculate the annual payments by 

employing an assumption for the missing information.  In this case, the Independent 

Auditor determined that the NPM adjustment does not apply, in effect, reducing the 

payment by zero.  Such a presumption, that the Settling States all diligently enforced 

their Qualifying Statutes, is a determination in this case.  Although the Independent 

                                            
6 Every other MSA court has determined the issue of arbitration substantially similar to the decision of the 
common pleas court herein.  Only two of the MSA courts have decided the issue differently, however, 
both of those courts were reversed on appeal. State ex rel. Stenehjem v. Philip Morris, Inc. (N.D.Dist.Ct. 
July 18, 2006), No. 09-98-C-03778 (Memorandum Opinion and Order); State ex rel. Stenehjem v. Philip 
Morris, Inc. (2007), 732 N.W.2d 720; Louisiana v. Philip Morris, USA, Inc. (La.Dist.Ct. June 4, 2007), No. 
1998-6473 (Order); Ieyoub v. Philip Morris, USA, Inc. (La.Ct.App. Apr. 30, 2008), No. CA 08-33. 
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Auditor stated it did not resolve the diligent enforcement issue, it nevertheless made a 

determination which was to presume diligent enforcement by all the Settling States. 

{¶35}  While arbitration is a matter of contract, and a party cannot be required to 

submit to arbitration unless he has agreed to do so, in this case, the states agreed to 

arbitration of this dispute.  The arbitration clause at issue here does limit itself to certain 

aspects of the contract.  Many of the courts have concluded that the arbitration clause 

of the MSA is narrow in the overall scope of the MSA, or meaning that the MSA courts 

have the bulk of the responsibility of the MSA enforcement, but the language used in 

the clause is broad language.  Even though the clause is narrow in that it does not 

encompass the entire MSA, within its confines, the clause is broad.  Although the 

agreement limits the subject matter of the disputes that are arbitrable, it uses broad 

language in defining the scope of the disputes that fall within that subject matter, that 

any matter "arising out of or relating to" determinations and calculations of the 

Independent Auditor.  (Emphasis added.)  We do not interpret the language of the 

arbitration clause to narrowly only cover disputes about the simple mathematics of the 

Independent Auditor's calculations. Courts must endeavor to give effect to all of the 

words in a contract. To interpret the arbitration clause here as only covering 

mathematical disputes, and not disputes about determinations as to which numbers will 

be used in completing the mathematical steps, would fail to give effect to the words 

"arising out of or relating to * * * any determinations made by, the Independent Auditor 

(including, without limitation, any dispute concerning the operation or application of any 

of the adjustments * * *)." MSA §XI (c). Thus, any issues arising out of or related to the 

determinations and calculations of the Independent Auditor are arbitrable and as we 
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determined above, the diligent enforcement issue is inextricably linked and related to 

the NPM adjustment calculation, which is subject to arbitration.     

{¶36} Thus, the issue of whether Ohio has diligently enforced its Qualifying 

Statute is inextricably linked to the calculation of the NPM adjustment and whether the 

PMs are entitled to the adjustment for 2003.  We find the language of the MSA provides 

that the parties agreed to arbitrate the issue and that the 2003 Settlement Agreements 

integrated the MSA and also provided for arbitration.  Since the release motion will 

necessarily involve the diligent enforcement issue, both issues will be arbitrated, and 

the assignments of error are not well-taken.          

{¶37} For the foregoing reasons, both of the state's assignments of error are 

overruled, and the judgment of the Franklin County Court of Common Pleas is affirmed. 

Judgment affirmed. 

SADLER, J., concurs. 
WHITESIDE, J., concurs in part and dissents in part. 

 
WHITESIDE, J., retired of the Tenth Appellate District, 
assigned to active duty under authority of Section 6(C), 
Article IV, Ohio Constitution. 
 

WHITESIDE, J., concurring in part and dissenting in part. 

{¶38} Being unable to concur in the majority opinion, I must respectfully dissent.  

However, I do concur with the result reached, with respect to the first assignment of 

error, but for vastly different reasons from those set forth in the majority opinion.  

However, with respect to the second assignment of error, I would sustain that 

assignment of error and remand the matter to the trial court for further proceedings. 

{¶39} There are many facts and circumstances in addition to those set forth in 

the majority opinion which must be considered for a full understanding and 
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determination of the issues raised in this case.  Probably the linchpin is the choice of 

law provision set forth in the MSA.  The MSA specifically provides that the law of the 

Settling State involved in a dispute or litigation must be applied in interpreting the 

contract, the Consent Decree, the Qualifying Statute of that state, and in interpreting 

and enforcing the MSA.  Thus, there are some 50 different state laws that must be 

applied separately to each of the Settling States.  This obviously will result in some 

disparity decisions because the law of the various states do differ.  It also makes less 

useful references and consideration of decisions made by the MSA court of other states 

as to any issue that may be involved herein because, presumably, those decisions of 

the other Settling States MSA court reflect the law of the other Settling States, but not 

necessarily the law of Ohio.  It must be borne in mind that decisions by the MSA court of 

Ohio must be made using Ohio law.  Likewise on appeal, this court is required to follow 

and apply Ohio law to the issues raised. 

{¶40} Also must be borne in mind, the status of the Independent Auditor's 

calculations and determinations made with respect to the payments to be made by the 

PMs in the year 2003, the year involved in this case.  Because of the time taken for a 

requisite determination to be made by the Firm, and the requisite calculations to be 

made by the Independent Auditor, the payments to be made by the tobacco companies 

for the year 2003 did not become due until April 17, 2006.  However, the Independent 

Auditor has made all the calculations necessary to be made by an Independent Auditor 

with respect to the preliminary calculations and the final calculation or determination, 

which was made by the Independent Auditor on March 29, 2006.  No issue is raised 

herein with respect to the calculations made by the Independent Auditor either in the 
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preliminary calculations or in the final calculations.  Accordingly, there is no issue as to 

whether the Independent Auditor's final calculations or determinations are 

mathematically or otherwise correct.  Rather, the only issue is with respect to an 

assumption made by the Independent Auditor with respect to whether the Settling 

States had individually and separately enforced their respective Qualifying Statute, if 

one had been adopted by that state. 

{¶41} As indicated, the Independent Auditor made all the calculations and 

determinations necessary to determine the amounts to be paid by each of the PMs for 

the year 2003 and made all of the calculations and determinations of how much each of 

the Settling States should receive from the total payments to be made by the PMs.  The 

Independent Auditor also calculated and determined the amount of the NPM adjustment 

to which each of the PMs is entitled for the year 2003 and fully allocated the NPM 

adjustment among the several states making all the calculations and determinations 

necessary and indicating the dollar amount of the NPM adjustment that should be 

charged against each of the Settling States.  No objections have been expressed with 

respect to any of these calculations, determinations or allocations made by the 

Independent Auditor, and they are final except that they are subject to change if new 

evidence or additional evidence is presented to the Independent Auditor necessitating a 

change within four years after the specified due date for payment. 

{¶42} The dispute, and only dispute, which is the subject of this litigation 

involves an assumption made by the Independent Auditor that all Settling States had 

diligently enforced their respective Qualifying Statutes.  The MSA requires the 

Independent Auditor to make an assumption with respect to any matter upon which the 
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PMs and Settling States have failed to present sufficient evidence to the Independent 

Auditor.  The assumption the Independent Auditor made and which is the issue herein, 

is an assumption that all the Settling States had separately and individually diligently 

enforced their respective Qualifying Statute.  The PMs disputed the Independent 

Auditor's assumption, contending that, instead, the Independent Auditor should have 

assumed that none of the Settling States have diligently enforced their respective 

Qualifying Statute during the preceding calendar year.   

{¶43} The PMs had also contended before the Independent Auditor that some of 

the Settling States had not adopted a Qualifying Statute and that some of the Settling 

States had not diligently enforced its Qualifying Statute, but did not identify any single 

state which it contended either had not adopted a Qualifying Statute or had not diligently 

enforced its Qualifying Statute.  More importantly, the PMs have never directly and 

expressly contended that the state of Ohio did not diligently enforce its Qualifying 

Statute during the year in question.  Nowhere in its motion to compel nor in any 

pleading has any PM expressly and explicitly contended that Ohio did not diligently 

enforce its Qualifying Statute during the year in question.  Rather, the PMs have merely 

contended that the matter of diligent enforcement should not be determined by the Ohio 

MSA court but, instead, should be determined by the Board of Arbitrators who would 

decide whether or not the assumption the Independent Auditor made is a proper 

assumption with respect to the diligent enforcement issue as it applies to each of the 

Settling States.   

{¶44} If the Independent Auditor's assumption that all the Settling States had 

diligently enforced their respective statute is a proper assumption, there would be no 
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need for any further determination by the Board of Arbitrators as to whether Ohio had 

diligently enforced its Qualifying Statute because the Independent Auditor's assumption 

that all Settling States had would still be in effect.  If, on the other hand, the Board of 

Arbitrators determines that the Independent Auditor should have assumed that none of 

the Settling States had diligently enforced their respective Qualifying Statute, then the 

matter also is closed without need for any further determination by the Independent 

Auditor.  Rather, in either instance, a determination by the Ohio MSA court as to 

whether Ohio diligently enforced its Qualifying Statute during the year in question will be 

necessary and required by the MSA.  If the Board of Arbitrators determines that the 

Independent Auditor made the wrong assumption and should have assumed that none 

of the Settling States had diligently enforced its statute, there will be some additional 

work for the Independent Auditor that will not affect any of the calculations or allocations 

made by the Independent Auditor with respect to the NPM adjustment, but, instead, 

would only permit the PMs to withhold the amount of the NPM adjustment from each of 

the Settling States in accordance with the calculations already made by the 

Independent Auditor until such time as it is established by the respective MSA court 

which states did diligently enforce their respective statute and which states did not, 

assuming that there are any.  This is the issue that necessarily must be taken to the 

MSA court of the individual Settling States with respect to each of the Settling States. 

{¶45} There are also many provisions of the MSA which must also be 

considered because they pertain to the issues raised herein.  However, rather than 

repeat them at this stage, they will be mentioned in connection with the discussion of 

the two assignments of error.  Such discussion will be separately made with respect to 
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each of the two assignments of error because of the differences in the two assignments 

of error. 

{¶46} The first assignment of error raises only the issue of whether the trial court 

erred in finding that the 2003 Settlement Agreements between the Settling States and 

the PMs do not preclude the PMs from contending that the NPM adjustment should be 

applied for the year 2003.  No other issue is raised by the first assignment of error, nor 

have the PMs raised any cross-assignment of error or conditional assignment of error 

with respect to any other issue.  The second assignment of error raises the crucial issue 

involved herein as to whether or not the issue of whether each individual state diligently 

enforced its respective Qualifying Statute during the year in question should be 

submitted to arbitration as an adjunct to the arbitration of the issue of whether the 

Independent Auditor made a proper assumption that all Settling States had diligently 

enforced their respective Qualifying Statute or whether the Independent Auditor should 

have made an assumption that none of the Settling States had diligently enforced its 

respective Qualifying Statute.  That is the only dispute which the PMs have made and 

certified to the Independent Auditor as being a dispute between the parties, although 

there were several other objections made by the PMs to the preliminary calculation 

which were addressed by the Independent Auditor in the final calculation. 

{¶47} The release motion and the briefs in support thereof all indicate that the 

sole issue appealed by the first assignment of error was the issue of whether the Ohio 

MSA trial court correctly determined that the 2003 Settlement Agreements between the 

PMs and the Settling States incorporated the arbitration clause of the MSA.  The only 

issue raised by Ohio in support of the first assignment of error is its contention that the 
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Ohio MSA court erred in finding that the MSA arbitration provision §XI(c) is incorporated 

into the 2003 Settlement Agreements. 

{¶48} There is no express provision or other language in the 2003 Settlement 

Agreements incorporating the MSA arbitration clause or even implying such 

incorporation.  Instead, the 2003 Settlement Agreements contain an express provision 

that the 2003 Settlement Agreements are complete within themselves and "is not 

subject to any condition not provided for herein, and supersedes any purportedly 

contemporaneous oral agreements and understandings relating to such settlement[s]."   

{¶49} References in the Settlement Agreements to the MSA do not necessarily 

integrate the MSA arbitration clause into the Settlement Agreements because 

references in one document to a second document do not necessarily integrate the two 

documents.  "[A] reference by the contracting parties to an extraneous writing for a 

particular purpose makes it a part of their agreement only for the purpose specified."  

Guerini Stone Co. v. P.J. Carlin Constr. Co. (1916), 240 U.S. 264, 277.  The 2003 

Settlement Agreements provide, as follows: 

This Settlement Agreement contains an entire, complete and 
integrated statement of each and every term and provision 
agreed to by and among the parties hereto relating to the 
settlement of the NPM Adjustment Disputes, is not subject to 
any condition not provided for herein * * *. 
                   

2003 RJR Agreement, ¶14; 2003 Brown & Williamson Agreement, ¶21.  

{¶50} The agreements specify that it is the entire agreement.  If the parties had 

intended to integrate the arbitration clause of the MSA, they certainly could have done 

so.  The 2003 Settlement Agreements do not contain an arbitration clause.  The 

absence of an arbitration clause and the absence of an express incorporation of the 
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MSA arbitration clause indicate an intention not to make the MSA arbitration clause a 

part of the 2003 Settlement Agreements.  Accordingly, there is no basis for 

incorporation of the MSA arbitration clause into the 2003 Settlement Agreements, I 

believe the Ohio MSA court erred in incorporating the MSA arbitration clause into the 

2003 Settlement Agreements. 

{¶51} However, the error of the trial court in incorporating the MSA arbitration 

clause into the 2003 Settlement Agreements is not prejudicial because the release 

motion is not ripe for determination.  As indicated in the discussion in the majority 

opinion with respect to attempting to justify arbitration of the diligent enforcement 

motion, as to Ohio, the "release motion" cannot be determined unless and until it is 

determined whether or not Ohio diligently enforced its Qualifying Statute during the 

calendar year immediately preceding the year the payment was to be made by the PMs.  

A determination by an arbitration panel that the Independent Auditor made the wrong 

determination will not resolve the issue of whether Ohio diligently enforced its Qualifying 

Statute.  If an arbitration panel is created and the Independent Auditor's assumption is 

referred to it for arbitration, a decision of the arbitration panel that the Independent 

Auditor should have assumed that no state had diligently enforced its Qualifying Statute, 

will not resolve the issue of whether Ohio had diligently enforced its Qualifying Statute.  

In other words, the release motion is premature because whether or not the PMs should 

"pay" to Ohio the disputed funds paid into the escrow account pursuant to MSA §IX(a) 

and XI(g) cannot be determined unless and until it is determined whether or not Ohio 

diligently enforced its Qualifying Statute, which determination should be made by the 

MSA court. 
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{¶52} However, there is also another reason why the release motion should be 

found not properly before the MSA court.  MSA §XI(d)(2) provides that the Independent 

Auditor shall instruct the escrow agent to credit funds from an account to the Disputed 

Funds account when a dispute arises as to such funds, and shall instruct the escrow 

agent to credit funds from the Disputed Payment account to the appropriate payee 

when such dispute is resolved with finality. 

{¶53} MSA §IX(a) provides that all payments, pursuant to the MSA (except 

those payments made pursuant to §XVII), shall be made into escrow pursuant to the 

escrow agreement and shall be credited to the appropriate account established 

pursuant to the escrow agreement.  MSA §VII(e) provides that the escrow court shall 

have exclusive jurisdiction over any suit, action or proceeding seeking to interpret or 

enforce any provision of or based upon any right arising out of the escrow agreement.  

Therefore, the escrow court is the appropriate court to determine the issue raised by the 

release motion.  For these reasons, I concur in the overruling of the first assignment of 

error. 

{¶54} The second assignment of error raises the issue of whether the trial court 

erred in dismissing the diligent enforcement motion as moot because the Ohio MSA 

court found that the diligent enforcement motion was so related to the dispute which is 

the subject of the PMs' motion to compel that the limited arbitration clause of the MSA 

makes diligent enforcement a part of the arbitration of that dispute.  Not only does the 

arbitration clause not require arbitration of diligent enforcement, but when the entire 

MSA is considered and all the provisions thereof given full credence, the MSA 

precludes arbitration of the diligent enforcement issue. 
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{¶55} The arbitration clause of the MSA is limited to calculations and 

determinations of the Independent Auditor, including the calculations and allocations of 

the NPM adjustment.  This case does not involve any dispute as to the calculation of the 

NPM adjustment nor the allocation of the NPM adjustment either among the PMs or 

among the Settling States.  As the majority opinion points out, the MSA sets forth a 13-

step process that the Independent Auditor must follow in calculating the amount that the 

PMs must pay each year and in calculating the amount of the NPM adjustment for any 

year in which the Firm finds the PMs reduction in market share because of sales by 

NPMs was substantially the result of the restrictions upon the PMs set forth in the MSA.  

After the NPM adjustment is calculated, it then is allocated among the PMs and among 

the Settling States.  The Independent Auditor made all the calculations and 

determinations necessary and allocated the NPM adjustment both among the PMs and 

the Settling States.  No issue is raised herein with respect to those calculations, 

determinations, and allocations.  Nor does the dispute, which is the subject of the PMs' 

motion to compel, involve any of such calculations, determinations or allocations.  Nor 

have any of the PMs sought arbitration of any such calculations, determinations, and 

allocations made by the Independent Auditor. 

{¶56} The duty and responsibility of the Independent Auditor is set out in MSA 

§XI(a) and includes five functions, the first four of which are "to calculate and 

determine": 

1.  "[T]he amount of all payments owed pursuant to this 
Agreement * * *." 

2. And "the adjustments, reductions and offsets thereto (and 
all resulting carry-forwards, if any) * * *." 
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3. And "the allocation of such payments, adjustments, 
reductions, offsets and carry-forwards among the 
Participating Manufacturers and among the Settling States 
* * *." 
 
4. And "perform all other calculations in connection with the 
foregoing (including, but not limited to, determining Market 
Share, Relative Market Share, Base Aggregate Participating 
Manufacturer Market Share and Actual Aggregate 
Participating Manufacturer Market Share)." 
 

(Emphasis added.)  The fifth function is to "collect all information necessary to make 

such calculations and determinations."  If an issue is not included within the express 

language of MSA §XI(a), the Independent Auditor has no duty or responsibility to make 

a calculation or determination of that issue unless it is conferred by the express 

language of another provision of the MSA.  Because neither exemption from the NPM 

adjustment nor diligent enforcement are mentioned in §XI(a), the Independent Auditor 

has no duty nor responsibility to make a determination regarding exemption or diligent 

enforcement.  The arbitration clause limits arbitration to issues the Independent Auditor 

has the duty or responsibility to calculate or determine.  Since the Independent Auditor 

has no duty nor responsibility to determine the exemption/diligent enforcement issue, 

that issue is not subject to arbitration. 

{¶57} What is involved in the diligent enforcement motion is the exemption 

granted to a Settling State from the NPM adjustment otherwise allocated to it if the 

Settling State had in force and effect a Qualifying Statute under the MSA and diligently 

enforced that Qualifying Statute during the calendar year preceding the year in which 

the PMs were required by the MSA to make payment pursuant to the calculations and 

determinations of the Independent Auditor.  Thus, MSA §IX(d)(2)(B) specifically 

provides that a Settling State is exempt from the NPM adjustment, as follows: 
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A Settling State's Allocated Payment shall not be subject to 
an NPM Adjustment: (i) if such Settling State continuously 
had a Qualifying Statute * * * in full force and effect during 
the entire calendar year immediately preceding the year in 
which the payment in question is due, and diligently enforced 
the provisions of such statute during such entire calendar 
year; or (ii) if such Settling State enacted the Model Statute 
* * * for the first time during the calendar year immediately 
preceding the year in which the payment in question is due, 
continuously had the Model Statute in full force and effect 
during the last six months of such calendar year, and 
diligently enforced the provisions of such statute during the 
period in which it was in full force and effect. 
 

{¶58} If a Settling State satisfies both of these requirements, the amount of the  

NPM adjustment that was allocated to that state by the Independent Auditor's final 

calculation is later to be reallocated by the Independent Auditor among the Settling 

States which either did not enact a Qualifying Statute or did not diligently enforce such 

statute during the preceding calendar year.  MSA §IX(d)(2)(C).  The Independent 

Auditor made an assumption that all states had diligently enforced their respective 

Qualifying Statute.  Under such assumption, the NPM adjustment cannot be given effect 

with respect to any specific Settling State unless and until the appropriate trier of fact 

separately, as to that Settling State, determines whether that state had or had not 

diligently enforced its Qualifying Statute.  The MSA clearly and unequivocally provides 

that the MSA court of each state is the appropriate trier of fact of that issue with respect 

to that state. 

{¶59} The PMs contend that, instead of having the separate determinations of 

whether each Settling State diligently enforced its Qualifying Statute during the 

preceding year, the determination should be made by the Board of Arbitrators, which 

will arbitrate the issue of whether the Independent Auditor properly assumed that all the 
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Settling States had diligently enforced their respective Qualifying Statute or whether the 

Independent Auditor should have assumed that no Settling State had diligently enforced 

its Qualifying Statute.  The PMs contend that the MSA arbitration clause requires 

arbitration of the diligent enforcement issue because it is related to the NPM 

adjustment.  However, the MSA arbitration clause (MSA §XI[c]) provides as follows: 

* * * Any dispute, controversy or claim arising out of or 
relating to calculations performed by, or any determinations 
made by, the Independent Auditor (including, without 
limitation, any dispute concerning the operation or 
application of any of the adjustments, reductions, offsets, 
carry-forwards and allocations described in subsection IX(j) 
or subsection XI(i)) shall be submitted to binding arbitration 
before a panel of three neutral arbitrators, each of whom 
shall be a former Article III federal judge.  * * * 
 

(Emphasis added.) 
 

{¶60} There are obvious flaws in the PMs' argument.  First, the dispute is not 

over a calculation or determination made by the Independent Auditor, but, rather, is over 

a matter which he refused to determine, namely whether Ohio diligently enforced its 

Qualifying Statute during the year preceding the year in which the payment by the PMs 

was to be made pursuant to the Independent Auditor's final calculation.  Secondly, the 

dispute does not concern the operation or application of any of the adjustments, 

reductions, offsets, carry-forwards or allocations made by the Independent Auditor in his 

final calculation.  Third, the issue of diligent enforcement is not mentioned or described 

in either §IX(j) or XI(i) of the MSA.  Rather, the dispute is over whether Ohio is entitled 

to an exemption from the NPM adjustment allocated to Ohio by the Independent Auditor 

in his final calculation because Ohio diligently enforced its Qualifying Statute during the 

year preceding the year in which payment was to be made by the PMs.  Neither the 
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word "exemption" nor the words "diligent enforcement" are used anywhere in MSA 

§XI(c), the arbitration provision.  Nor have the PMs made a certification that a dispute 

exists as to whether Ohio diligently enforced its Qualifying Statute during the year in 

question. 

{¶61} No mention is made in this arbitration clause of the either the NPM 

adjustment or the exemption from that adjustment, nor of diligent enforcement.  The 

next subsection, §XI(d) is quite revealing.  Subsection XI(d)(3) requires any PM or 

Settling State that disputes any aspect of the preliminary calculations to give notice "of 

such dispute, including the reasons and basis therefor" within 30 days.  MSA 

§XI(d)(5)(A) is the provision requiring the Independent Auditor to make an assumption 

as to missing information and reads as follows: 

If the information in question is not readily available to any 
Settling State, any Original Participating Manufacturer or any 
Subsequent Participating Manufacturer, the Independent 
Auditor shall employ an assumption as to the missing 
information producing the minimum amount that is likely to 
be due with respect to the payment in question, and shall set 
forth its assumption as to the missing information in its 
Preliminary Calculation or Final Calculation, whichever is at 
issue.  Any Original Participating Manufacturer, Subsequent 
Participating Manufacturer or Settling State may dispute any 
such assumption employed by the Independent Auditor in its 
Preliminary Calculation in the manner prescribed in 
subsection (d)(3) or any such assumption employed by the 
Independent Auditor in its Final Calculation in the manner 
prescribed in subsection (d)(6). * * * If the missing 
information does not become available to the Independent 
Auditor prior to the Payment Due Date, the minimum amount 
calculated by the Independent Auditor pursuant to this 
subsection (A) shall be paid on the Payment Due Date, 
subject to disputes pursuant to subsections (d)(6) and (d)(8) 
and without prejudice to a later final determination of the 
correct amount.  If the missing information becomes 
available to the Independent Auditor after the Payment Due 
Date, the Independent Auditor shall calculate the correct 
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amount of the payment in question and shall apply any 
overpayment or underpayment as an offset or additional 
payment in the manner described in subsection (i). 

{¶62} Accordingly, only a dispute of which notice has been given by the PM or 

the Settling State making the dispute to the Independent Auditor can be recognized as a 

dispute within the contemplation of the MSA arbitration clause in §XI(c).  Since the PMs 

did not give notice of any dispute as to the Ohio diligent enforcement issue, that issue 

cannot be subject to arbitration under the arbitration clause.  The only notice given by 

the PMs pertains to the Independent Auditor's assumption that all Settling States had 

diligently enforced their respective Qualifying Statute.  The PMs contend that the 

Independent Auditor should have assumed that no Settling State had diligently enforced 

its Qualifying Statute because the MSA requires the Independent Auditor to make an 

assumption as to the minimum amount due.  Settling States on the other hand, have 

given notice to the Independent Auditor and PMs that they individually and collectively 

dispute the PMs' contention and, instead, contend that the Independent Auditor's 

assumption is the correct assumption.  Therein lies the dispute, and only dispute, which 

is subject to arbitration under the MSA arbitration clause. 

{¶63} As to the issue of whether the state has adopted a Qualifying Statute, 

§IX(d)(2)(G), at page 67 of the MSA, provides that: 

* * * [T]he Firm shall be jointly retained by the Settling States 
and the Original Participating Manufacturers for the purpose 
of determining whether or not such statute, regulation, law 
and/or rule constitutes a Qualifying Statute. * * * The 
determination of the Firm with respect to this issue shall be 
conclusive and binding upon all parties, and shall be final 
and non-appealable; provided, however, * * * that the 
Settling State in which the Qualifying Statute was enacted 
and any Participating Manufacturer may at any time request 
that the Firm reconsider its determination as to this issue in 
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light of subsequent events (including, without limitation, 
subsequent judicial review, interpretation, modification 
and/or disapproval of a Settling State's Qualifying Statute, 
and the manner and/or the effect of enforcement of such 
Qualifying Statute). * * * 

{¶64} MSA §IX(d)(2)(H) provides that: 

Except as provided in subsection (2)(F), in the event a 
Qualifying Statute is enacted within a Settling State and is 
thereafter invalidated or declared unenforceable by a court 
of competent jurisdiction, otherwise rendered not in full force 
and effect, or upon reconsideration by the Firm pursuant to 
subsection (2)(G) determined not to constitute a Qualifying 
Statute, then such Settling State's Allocated Payments shall 
be fully subject to an NPM Adjustment unless and until the 
requirements of subsection (2)(B) have been once again 
satisfied. 

{¶65} The record does not reveal that Ohio nor any PM has sought a 

determination by the Firm as to whether Ohio's Qualifying Statute meets the MSA 

definition of a "Qualifying Statute."  In the absence of a Firm determination, the Ohio 

Qualifying Statute must be deemed to meet the MSA requirements for a Qualifying 

Statute and the PMs have made no contention otherwise.  This provision, with respect 

to the OPMs and a similar provision with respect to the SPMs, may indicate the reason 

why §IX(d) was listed as an exception in §VII(a) and related sections. 

{¶66} Despite the absence of any reference to diligent enforcement in the 

arbitration provision, MSA §XI(c), the PMs contend that the arbitration provision applies 

to the question of diligent enforcement because of the language referring to "any 

dispute concerning the operation or application of any of the adjustments, reductions, 

offsets, carry-forwards and allocations described in subsection IX(j) or subsection XI(i) 

* * *."  As noted above, the word "exemption" is not included.  The diligent enforcement 

issue pertains only to a state's exemption from the NPM adjustment as a reward for 
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diligently enforcing its Qualifying Statute during the year prior to the year payment is to 

be made.  The reason §XI(c) is included in the exception listed in §VII(a) and related 

sections, is the last sentence of subsection (c), which reads that "[t]he arbitration shall 

be governed by the United States Federal Arbitration Act."  That act does reference 

seeking review of an arbitration panel determination in the federal courts.  The other 

provision listed in the exception clause of §VII(a) and related sections, is §XVII(d), 

which section pertains to the recovery of costs and attorney fees.  It has no bearing 

upon the NPM adjustment nor whether a given state has diligently enforced its 

Qualifying Statute, but does contain a reference to Exhibit O, which may be the reason 

why it is included as an exception. 

{¶67} The PMs contend that the Independent Auditor failed to "apply" the NPM 

adjustment to the Settling States.  Such argument is confused and misleading.  When 

used in the sense the PMs contend the verb "apply" usually is followed by the 

preposition "to" or "for" they also use the noun "application" in the same sense.  

However, the verb "apply" is not used in either §XI(i) or IX(j). While the noun 

"application" is used in §XI(c), it is only in connection with applications of adjustments 

and allocations and allocations described in §XI(i) or IX(j). The key words are the noun 

"allocations" and verb "allocate" used in the subsection.  As indicated, the Independent 

Auditor fully allocated the NPM adjustment among both the PMs and the Settling States, 

and no issue is raised by the PMs concerning those allocations. The MSA requires the 

Independent Auditor to allocate (distribute) the NPM adjustment among the PMs as a 

credit against their respective share of the gross payment the PMs collectively are 

required by the MSA to pay into the escrow account that year for the benefit of the 
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Settling States.  The MSA then required the Independent Auditor to allocate (distribute) 

the NPM adjustment among the Settling States as a debit against each Settling State's 

share of that gross amount the PMs must pay into the escrow account for that year for 

the benefit of the Settling States.  The sole dispute subject to arbitration is the issue of 

whether the Independent Auditor should have assumed that no state had enforced their 

Qualifying Statutes during the year in question rather than assuming that all states had 

diligently enforced their respective Qualifying Statute.  The issue raised by Ohio in the 

trial court and in this court of appeals is whether Ohio is exempt from the NPM 

adjustment because it had in fact diligently enforced its Qualifying Statute during the 

year in question.7    

{¶68} The PMs' main contention appears to be that subsection (3) of §VII(a) 

provides that anything related to or in any way connected with a matter that may be 

subject to arbitration is excluded from the jurisdiction conferred upon the MSA court of 

each Settling State.  MSA §VII(a) reads in its entirety as follows: 

Jurisdiction.  Each Participating Manufacturer and each 
Settling State acknowledge that the Court:  (1) has 
jurisdiction over the subject matter of the action identified in 
Exhibit D in such Settling State and over each Participating 
Manufacturer; (2) shall retain exclusive jurisdiction for the 
purposes of implementing and enforcing this Agreement and 
the Consent Decree as to such Settling State; and (3) except 
as provided in subjections IX(d), XI(c) and XVII(d) and 
Exhibit O, shall be the only court to which disputes under this 
Agreement or the Consent Decree are presented as to such 
Settling State.  Provided, however, that notwithstanding the 
foregoing, the Escrow Court (as defined in the Escrow 
Agreement) shall have exclusive jurisdiction, as provided in 

                                            
7 In other words, the amount each PM is required to pay into the escrow account is reduced by the 
amount of the NPM adjustment allocated to it and the amount each Settling State is entitled to have 
credited to its separate account in the escrow account is reduced by the amount of the NPM adjustment 
allocated to it. 
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section 15 of the Escrow Agreement, over any suit, action or 
proceeding seeking to interpret or enforce any provision of, 
or based on any right arising out of, the Escrow Agreement. 

{¶69} The Idaho MSA court in Idaho v. Philip Morris, Inc. (Idaho Dist.Ct. 

June 30, 2006), No. CV OC 97 03239D, at 11, inaccurately stated that: 

The Court believes that the need for uniformity is of 
paramount concern.  The PMs are rightly concerned with a 
situation in which fifty-two governmental organizations turn 
to fifty-two different court systems to arrive at fifty-two 
different interpretations of what should be a uniformly 
interpreted contract.  The risk of inconsistent judgments is 
simply overwhelming under such facts; especially where, as 
discussed, the subject of these disputes is a contract that 
requires uniform application and interpretation.  * * * 

Such statement of the Idaho MSA court is inaccurate and failed to consider the entirety 

of the MSA and especially ignores the choice of law provisions in the MSA.  MSA 

§XVIII(n) provides as follows: 

* * * This Agreement (other than the Escrow Agreement) 
shall be governed by the laws of the relevant Settling State, 
without regard to the conflict of law rules of such Settling 
State.  The Escrow Agreement shall be governed by the 
laws of the State in which the Escrow Court is located, 
without regard to the conflict of law rules of such State. 

{¶70} Clearly, Ohio is the relevant state with respect to whether Ohio diligently 

enforced its Qualifying Statute during the year in question.  MSA §VII(b), with respect to 

enforcement of the Consent Decree provides that: 

* * * Except as expressly provided in the Consent Decree, 
any Settling State or Released Party may apply to the Court 
to enforce the terms of the Consent Decree (or for a 
declaration construing any such term) with respect to alleged 
violations within such Settling State.  A Settling State may 
not seek to enforce the Consent Decree of another Settling 
State; provided, however, that nothing contained herein shall 
effect the ability of any Settling State to (1) coordinate state 
enforcement actions or proceedings, or (2) file or join any 
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amicus brief.  In the event that the Court determines that any 
Participating Manufacturer or Settling State has violated the 
Consent Decree within such Settling State, the party that 
initiated the proceedings may request any and all relief 
available within such Settling State pursuant to the Consent 
Decree. 

{¶71} It also must be borne in mind that the word "Court" is a defined term in 

§II(p) of the MSA as follows: " 'Court' means the respective court in Settling State to 

which this Agreement and the Consent Decree are presented for approval and/or entry 

as to that Settling State." 

{¶72} The MSA also expressly contemplates that the laws of the states do differ 

and the MSA provides methods for attempting to resolve the matter of interpretations 

not local in nature.  Thus, MSA §VII(f) provides that: 

* * * The Attorneys General of the Settling States (through 
NAAG) shall monitor potential conflicting interpretations by 
courts of different States of this Agreement and the Consent 
Decrees.  The Settling States shall use their best efforts, in 
cooperation with the Participating Manufacturers, to 
coordinate and resolve the effects of such conflicting 
interpretations as to matters that are not exclusively local in 
nature. 

This is in addition to the provision in MSA §VII(b) quoted above. 

{¶73} The Idaho and New Hampshire MSA courts' finding of a requirement for 

uniformity of determinations between the MSA courts of the respective states may well 

stem from their reliance upon the decisions of the MSA courts of Connecticut and New 

York, the first two courts to consider the issues.  Both of those courts found that the 

MSA requires uniformity of the application of the MSA among the Settling States, 

without reference to the choice of law provision of the MSA.  Many of the MSA courts 
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considering the issues have blindly followed the lead of the Connecticut and New York 

courts. 

{¶74} The Idaho MSA court determined, at 8, that the diligent enforcement issue 

is subject to arbitration because "it [the diligent enforcement issue] is inextricably linked 

with the NPM Adjustment * * *."  The majority opinion states that the NPM adjustment is 

not "applied" to a Settling State that has diligently enforced its Qualifying Statute.  

Within the meaning of the specific language of the MSA this does not accurately reflect 

what occurs.  The MSA requires the NPM adjustment to be applied (allocated) to every 

Settling State by the Independent Auditor in both its preliminary calculations and its final 

calculations.  This was done in this case.  Then a Settling State can claim an exemption 

from having its allocated amount of the NPM adjustment deducted from the payment 

into the escrow account that the PMs are required to make that year on behalf of that 

Settling State.  That Settling State's allocated amount is later reallocated among those 

Settling States which failed to diligently enforce their respective Qualifying Statutes that 

year.  The exemption determination is a separate, later process (by the MSA court of 

each Settling State) and is not affected by the Independent Auditor's calculations, 

determinations, and allocations of the NPM adjustment nor by its determinations. 

{¶75} The only relationship between the NPM adjustment and the diligent 

enforcement issue is that they are both provided for in the MSA.  The NPM adjustment 

has been calculated by the Independent Auditor, and has been allocated both among 

the PMs and among the Settling States by the Independent Auditor and included in both 

its preliminary and final calculations.  The Independent Auditor made no determination 

with respect to diligent enforcement as to any of the Settling States, but, instead, made 
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an assumption as to diligent enforcement as required by the MSA because of 

insufficient information.  The assumption was that all Settling States had diligently 

enforced their respective Qualifying Statute.  There is a dispute as to whether this is the 

correct assumption or whether, as the PMs contend, the Independent Auditor should 

have determined to assume that no Settling State had diligently enforced its Qualifying 

Statute.  Resolution by arbitration of which of these assumptions is the correct one for 

the Independent Auditor to have made under the circumstances has no bearing upon 

the issue of diligent enforcement by any of the Settling States.  Whatever the 

determination of the arbitration panel as to the dispute over which assumption the 

Independent Auditor should have made, it will still be necessary for the MSA courts 

individually to determine with respect to each of the Settling States whether that Settling 

State had diligently enforced its Qualifying Statute.  Of course, if there had been no 

NPM adjustment calculation and allocations made by the Independent Auditor, there 

could be no exemption from the NPM adjustment allocation awarded to any of the 

Settling States.  But the NPM adjustment has been calculated, determined, and 

allocated by the Independent Auditor and no objections or disputes exist with respect to 

the calculations and determinations nor to the allocations either among the PMs or 

among the Settling States.  The MSA requires a state-specific determination as to each 

Settling State as to whether that Settling State diligently enforced its Qualifying Statute.  

It may be argued that the arbitration panel consisting of Article III judges could make 

that determination which may be possible, but the clear and express language of the 

MSA is that that determination be made by the MSA court of each Settling State 

governed by the law of that state.  The MSA could have been written differently, but the 
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PMs and the Settling States agreed to the language contained in the MSA and no court 

should attempt to re-write the MSA to comply with that court's opinion of what would be 

a better method of settling disputes. 

{¶76} The Idaho MSA court in justifying its decision misquoted MSA §VII(a) 

stating, at page 5-6 of the decision:  "The MSA enforcement provision provides that 

State courts have 'exclusive jurisdiction for the purposes of implementing and enforcing 

[the MSA] as to such Settling State * * * and * * * except as provided in subsections 

IX(d), XI(c) and XVII(d) and Exhibit O, shall be the only court to which disputes under 

this Agreement or the Consent Decree are presented as to such Settling State.' "  

(Emphasis omitted.)  As misquoted, the provision can be argued to supplant the 

exclusive jurisdiction of the MSA court of a Settling State.  As actually written, however, 

this is not a possible interpretation.  MSA §VII(a) contained three separate parts, with 

separate numbers 1, 2, and 3, and each is independent of the other.  The very language 

of subsection 3 indicates no intention to supplant the jurisdiction of the MSA court over 

disputes involving interpretation or enforcement of the MSA or the Consent Decree.  

The language of subsection 3 indicates to the contrary stating that with the exceptions 

the MSA court of the Settling State "shall be the only court to which disputes under this 

Agreement or the Consent Decree are presented as to such Settling State."  Such 

provision is not a limitation upon jurisdiction, although it may arguably be a limitation on 

exclusiveness of that jurisdiction.  In any event, it cannot be reasonably interpreted to 

preclude the jurisdiction of the MSA court to hear disputes concerning the MSA merely 

because one matter may be referred to an arbitration panel pursuant to the limited 

arbitration clause of the MSA.  The arbitration panel is not a court and cannot be 
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construed in any manner to be a court.  As indicated above, the reason for inclusion of 

the limited arbitration clause as an exception to a Settling State's MSA court exclusive 

jurisdiction may be the reference in that clause to the Federal Arbitration Act, which may 

permit a federal court at some stage to be involved.  Although the exclusiveness of a 

Settling State's MSA court may be limited by the provision, the MSA court's conferred 

jurisdiction is not.  So long as no other court has obtained jurisdiction over a dispute, the 

MSA court's jurisdiction to hear and determine disputes under the MSA is available to 

both the PMs and the affected Settling State pursuant to MSA §VII(c).  The concurrent 

jurisdiction rule may be invoked and the court first obtaining jurisdiction may acquire 

exclusive jurisdiction to the exclusion of other courts, which might have jurisdiction over 

the particular dispute. 

{¶77} This action was commenced by the state of Ohio in the Ohio MSA court 

seeking a determination as to whether or not Ohio diligently enforced its Qualifying 

Statute during the calendar year immediately preceding the year in which the PMs were 

required to make their payment into the escrow fund.  As their defense, the PMs 

responded with a motion to compel arbitration of the certified dispute as to whether the 

Independent Auditor properly assumed that all states had diligently enforced their 

respective statute during that year or whether the Independent Auditor should have 

assumed that no state had diligently enforced its Qualifying Statute during that year.  

The arbitration panel has not yet been selected and, accordingly, has not assumed 

jurisdiction over that dispute.  Nor has relief been sought in any other court by either the 

PMs or the state of Ohio with respect to the issue of whether Ohio diligently enforced its 

Qualifying Statute during the year in question.  Under the circumstances that exist, the 
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Ohio MSA court was the only court to which the state of Ohio could have brought this 

action to enforce the MSA and for a declaratory determination as to whether Ohio 

diligently enforced its Qualifying Statute during the year in question.  Not only is there 

no provision in the limited arbitration clause, which would preclude the Ohio MSA court 

from determining whether Ohio diligently enforced its Qualifying Statute during the year 

in question, but the Ohio MSA court was the only court in which the action to seek that 

determination could have been filed at the time this action was commenced by Ohio. 

{¶78} The Idaho MSA court, in its decision at 7, also misstated the language of 

§XI(c) as to the nature or scope of the arbitration clause by adopting some language 

from the New York MSA court decision that " 'the clear intent of the parties as embodied 

in § XI(c) that any matter arising out of, or relating to, the subject matter of the 

Independent Auditor's calculations and determinations is a proper subject of 

arbitration.' "  (Emphasis added.)  The italicized words are words that do not appear in 

MSA §XI(c).  Instead of the word "matter," the MSA clause contains the words "dispute, 

controversy or claim."  The words "subject matter" are not contained in the MSA.  

Instead, the words of §XI(c) as quoted above are "[a]ny dispute, controversy or claim 

arising out of or relating to calculations performed by, or any determinations made by, 

the Independent Auditor * * *."  The difference in meaning is obvious.  Based upon this 

misunderstanding, the Idaho court went on to state "the MSA arbitration clause, while 

not so broad as to encompass the entire agreement, is quite broad within its determined 

confines * * *."  The Idaho court did then state a "[c]areful reading of this section reveals 

that mandatory arbitration under the MSA can only be invoked in the context of disputes 

regarding calculations or determinations by the Independent Auditor related to findings 
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under Sections IX(j) or XI(i)."  (Emphasis sic.)  While this statement is not inaccurate, it 

was not utilized by the Idaho court as a basis for its determination that the issue of 

diligent enforcement is included in the arbitration clause.  First, the Independent Auditor 

made no finding or calculation with respect to the issue of diligent enforcement and, 

instead, expressly refused to do so, stating, in its 2006 preliminary calculation, "[t]he 

Independent Auditor is not charged with the responsibility under the MSA of making a 

determination regarding this issue [whether a specific state had diligently enforced the 

statute].  More importantly, the Independent Auditor is not qualified to make the legal 

determination as to whether any particular Settling State has 'diligently enforced' its 

Qualifying Statute."  Furthermore, MSA §IX(j) and XI(i) do not relate to nor even mention 

diligent enforcement by a Settling State of its Qualifying Statute.  MSA §IX(j) sets forth 

the 13-step process that the Independent Auditor must utilize in making its calculation to 

be set forth in both the preliminary and final calculations.  MSA §XI(i) deals with 

miscalculated or disputed payments and provides that the Independent Auditor must 

make a recalculation if new information becomes available indicating a calculation in the 

final calculations is inaccurate or that information previously unavailable becomes 

available necessitating a recalculation, especially with respect to something that the  

Independent Auditor has assumed because of missing information.  However, neither 

section mentions much less makes any provision or requirement with respect to the 

issue of diligent enforcement by a Settling State.  While §XI(c) does mention "any 

dispute concerning the operation or application of any of the adjustments, reductions, 

offsets, carry-forwards and allocations * * *," the ending clause "described in subsection 

IX(j) or subsection XI(i) * * *," means that only such adjustments, reductions, offsets, 
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carry-forwards, and allocations as are described in those two subsections "shall be 

submitted to binding arbitration before a panel of three neutral arbitrators * * *."  MSA 

§XI(c).  Thus, since diligent enforcement by a Settling State is not mentioned in either 

§IX(j) nor XI(i), the issue of diligent enforcement is not subject to arbitration.  In other 

words, the issue of whether a specific Settling State has diligently enforced its 

Qualifying Statute is precluded from being arbitrated because neither diligent 

enforcement nor exemption from the NPM adjustment is included among the matters 

the Independent Auditor must calculate or determine, nor are they included within the 

language specifying what matters are to be arbitrated. 

{¶79} Although Ohio public policy may favor arbitration as a means to settle 

disputes, that policy does not apply where the arbitration clause does not cover the 

dispute in question.  Gibbons-Grable Co. v. Gilbane Bldg. Co. (1986), 34 Ohio App.3d 

170, 173.  A party cannot be compelled to arbitrate a dispute which he has not agreed 

to submit to arbitration.  Henderson v. Lawyers Title Ins. Corp., 108 Ohio St.3d 265, 

2006-Ohio-906.  If a party has not signed an arbitration agreement agreeing to arbitrate 

a particular dispute, an assumption arises against arbitration of that dispute.  Council of 

Smaller Ent. v. Gates, McDonald & Co., 80 Ohio St.3d 661, 667, 1998-Ohio-172.  The 

Supreme Court of Ohio, in Academy of Medicine of Cincinnati v. Aetna Health, Inc., 108 

Ohio St.3d 185, 2006-Ohio-657, held that a party cannot be required to submit to 

arbitration any dispute if he has not agreed to submit that dispute.  Also, in making the 

determination of whether a dispute falls within an arbitration clause, the court must 

classify the particular clause as either broad or narrow and, if narrow, it is to be strictly 

construed as to the matters which are included within the arbitration requirement.  See 
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Louis Dreyfus Negoce S.A. v. Blystad Shipping & Trading Inc. (C.A.2, 2001), 252 F.3d 

218, 224. 

{¶80} The majority opinion finds the arbitration clause to be limited and narrow, 

but then proceeds to give it a broad interpretation because the language of the 

arbitration clause includes the broad term "or any" as well as the words "relating to" and 

the words "arising from."  However, with respect to determining the scope of the 

arbitration clause, that is, what is covered by the arbitration clause, the narrow 

construction must be given.  Otherwise, the broad-narrow distinction is rendered 

meaningless.  The MSA arbitration clause is limited because everything in the MSA is 

excluded from the arbitration clause except those dispute controversies or claims 

arising out of or relating to calculations performed by or determinations made by the 

Independent Auditor.  The dispute as to whether the Independent Auditor's assumption 

that all states had diligently enforced their respective Qualifying Statute is included 

within that language.  However, the issue of whether a specific Settling State is entitled 

to an exemption because it diligently enforced its Qualifying Statute during the year in 

question is not included within the arbitration clause when that clause is given a narrow 

construction.  Rather, as stated above, other language in the arbitration clause, as well 

as other language in the MSA, clearly indicates the issue as to whether a specific 

Settling State diligently enforced its Qualifying Statute be determined by the MSA court 

of that Settling State.  The Idaho MSA court, quoted the decision of the New Hampshire 

MSA court, and adopted the New Hampshire court language, which stated, at 7: 

* * * Moreover, under § IX(d)(2)(C), if the NPM Adjustment is 
determined not to apply to a given state because it diligently 
enforced its Qualifying Statute, the amount by which its 
allocated share would have been reduced is reallocated, pro 



No. 06AP-1012                 
 
 

48 

rata, to other Settling States, to which the NPM adjustment 
does apply.  Thus, if this Court were to determine that New 
Hampshire had diligently enforced its Qualifying Statute, the 
allocated shares of all other Settling States would, 
necessarily, be decreased.  Out of fear of having their 
allocated shares cut, each of the remaining Settling States 
would then race to their respective courthouses for a 
declaration that they had diligently enforced their Qualifying 
Statutes so that the NPM Adjustment would not apply to 
them and they would not suffer a loss to their allocated 
share.  Such a result is plainly contrary to the parties' intent 
to have issues of nationwide concern, such as the 
application of nationwide adjustments and reductions, 
determined on a nationwide basis.  * * * 

{¶81} There are, of course, two fatal inaccuracies in the New Hampshire 

statement adopted by the Idaho court.  MSA §IX(d)(2)(C) provides as follows: 

The aggregate amount of the NPM Adjustments that would 
have applied to the Allocated Payments of those Settling 
States that are not subject to an NPM Adjustment pursuant 
to subsection (2)(B) shall be reallocated among all other 
Settling States pro rata in proportion to their respective 
Allocable Shares (the applicable Allocable Shares being 
those listed in Exhibit A), and such other Settling States' 
Allocated Payments shall be further reduced accordingly. 

However, subsection (2)(D) limits the increase that may be made in the allocation of the 

NPM adjustment to any given Settling State.  Moreover, the MSA expressly provides for 

an exemption from the NPM adjustment, which is to be awarded to any state that has 

diligently enforced its Qualifying Statute and (2)(D) sets forth the penalty imposed by the 

MSA upon those Settling States which do not diligently enforce their Qualifying Statute.  

The result, feared by the New Hampshire and Idaho MSA courts, is precisely the result 

intended by the MSA.  While it is possible that all the PMs will lose the benefit of the 

NPM adjustment, that is precisely the result provided for and contemplated by the MSA, 

which places greater emphasis upon diligent enforcement of the Settling States' 
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Qualifying Statutes than it does upon the PMs receiving the benefit of the NPM 

adjustment.  The PMs may not like this result, but it is what they agreed to in the MSA.  

This result is consistent with the overall purpose of the MSA which requires a Qualifying 

Statute to impose upon the NPMs restrictions similar to those imposed upon the PMs by 

the MSA and to impose a per pack cigarette tax in lieu of the collective annual payment 

to the escrow account for the benefit of the Settling States that the MSA requires the 

PMs to make. 

{¶82} The second misstatement in the New Hampshire MSA decision adopted 

by the Idaho MSA court, is that there is an "intent to have issues of nationwide concern 

* * * determined on a nationwide basis."  This is a matter that has been expressed in 

many MSA court decisions, starting with the Connecticut and New York MSA court 

decisions, which have been blindly followed by many MSA courts.  However, there is no 

such provision in the MSA.  Considering all of the provisions of the MSA, including the 

choice of law provisions, the only conclusion that can be reached is that the intent of the 

MSA is to have disputes settled on an individual Settling State basis utilizing the law of 

that Settling State as the governing law to be applied in making the determination.  

Furthermore, the issue before the Connecticut and New York courts was whether the 

Independent Auditor's assumption that all states had diligently enforced their respective 

Qualifying Statute is subject to arbitration, the action in each state having been brought 

by the PMs to compel arbitration of that issue.  The diligent enforcement issue was 

raised by the Settling State in each of those cases as a defense to arbitration of the 

Independent Auditor's assumption by a contention that the diligent enforcement 

exemption to the NPM adjustment precluded arbitration of the Independent Auditor's 
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assumption, which contention those courts rejected.  Here, however, Ohio commenced 

this action seeking a declaration that Ohio diligently enforced its Qualifying Statute 

during the year in question and the PMs filed the motion to compel arbitration as a 

defense to the state's motion, and expressly sought to arbitrate not the issue of diligent 

enforcement, but, instead, the dispute as to whether the Independent Auditor properly 

assumed that all states had diligently enforced their respective Qualifying Statute. 

{¶83} From the foregoing, it is apparent that a Settling State's exemption from 

the NPM adjustment is totally unrelated to the making or allocating of the NPM 

adjustment in the Independent Auditor's preliminary or final calculation, which sets forth 

the Independent Auditor's calculations of the NPM adjustment and the allocations 

thereof to both the Settling States and the PMs.8  Therefore, the final calculation is as 

complete as it can be and will be amended pursuant to the MSA when the necessary 

information is supplied to the Independent Auditor.  As the Independent Auditor stated, 

it is not charged with making the exemption determination as to any state.  The MSA 

unequivocally places the duty, responsibility, and authority to make the exemption 

determination as to a Settling State upon the MSA court of that state—the Ohio MSA 

court in this case.  The Ohio MSA court erred in failing to accept this responsibility and 

instead referring the exemption (diligent enforcement) issue to arbitration.  I would find 

the second assignment of error well-taken and sustain it.  This court should remand this 

case to the Ohio MSA court with instructions to forthwith consider and determine the 

                                            
8 Unless the exemption determination has been made prior to the Independent Auditor's final calculation 
in which event the Independent Auditor should apply the effect of the exemption in its final calculation, 
which it did not do in this case because it did not have the necessary information and made an interim 
assumption instead. 
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issue of whether Ohio diligently enforced its Qualifying Statute during the year in 

question. 
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