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 PER CURIAM 1 

 Defendant was convicted of menacing, ORS 163.190, and unlawful use of a 2 

weapon, ORS 166.220.  On appeal, defendant argues that the trial court erred when it 3 

declined to give his requested jury instructions.  In particular, defendant first proposed an 4 

instruction that "[t]hreatening to use a dangerous weapon is not use of that weapon," and 5 

later proposed an instruction that threatening "to use a dangerous weapon as long as such 6 

does not serve a separate unlawful purpose is not use of that weapon."  However, as this 7 

court recently held in State v. Ziska, 253 Or App 82, 88-89, 288 P3d 1012 (2012), "'use' 8 

in ORS 166.220(1)(a) describes both the actual use of physical force and the threat of 9 

immediate use of physical force."  Thus, defendant's proposed jury instructions were not 10 

a correct statement of the law, and the trial court did not err in declining to give them.  11 

See State v. Barnes, 329 Or 327, 334, 986 P2d 1160 (1999) (a party is not entitled to an 12 

instruction that incorrectly states the law). 13 

 Affirmed.   14 


