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The Fraternal Order of Transit Police (FOTP) petitions this court for
review of the May 20, 2003, order of the Pennsylvania Labor Relations Board
(PLRB), which dismissed the FOTP’s exceptions to a PLRB decision declining to
direct a hearing on the FOTP’s Petition for Representation (Petition). We affirm.

In its Petition, the FOTP sought to represent a unit of transit police
officers employed by the Southeastern Pennsylvania Transportation Authority
(SEPTA) for purposes of collective bargaining under Act 111, the Act of June 24,
1968, P.L. 237, 43 P.S. §§217.1-217.10. The Petition stated, “The employer is a
political subdivision of the Commonwealth within Act 111. Certification pursuant

to Act 111 therefore 1s appropriate.” (R.R. at 6a.)



The PLRB declined to direct a hearing on the Petition. In doing so,
the PLRB concluded that SEPTA is neither the Commonwealth nor a political
subdivision of the Commonwealth so as to be an employer for purposes of

collective bargaining under Act 111." (R.R. at 8a.)

The FOTP filed exceptions, arguing that the PLRB erred in
concluding that SEPTA is neither the Commonwealth nor a political subdivision of
the Commonwealth for purposes of collective bargaining under Act 111. The

FOTP based this argument on Crilly v. Southeastern Pennsylvania Transportation

Authority, 529 F.2d 1355 (3d Cir. 1976) (holding that SEPTA is so closely

associated with the Commonwealth that it is, in essence, a political subdivision of

the Commonwealth so as to be immune from suit under federal labor law).

In dismissing the exceptions, the PLRB noted that our supreme court
had recognized Crilly in Feingold v. Southeastern Pennsylvania Transportation
Authority, 512 Pa. 567, 517 A.2d 1270 (1986), but did not adopt its reasoning. In
addition, the PLRB concluded that SEPTA did not fall within the definition of

“political subdivision” in section 1991 of the Statutory Construction Act of 1972.

! Section 1 of Act 111 provides for collective bargaining for police and firefighters
employed by the Commonwealth or a political subdivision of the Commonwealth. 43 P.S.
§217.1. See Feingold v. Southeastern Pennsylvania Transportation Authority, 512 Pa. 567, 517
A.2d 1270 (1986) (holding that SEPTA is a Commonwealth agency); see also Philadelphia
Housing Authority v. Pennsylvania Labor Relations Board, 508 Pa. 576, 499 A.2d 294 (1985)
(holding that a Commonwealth agency is neither the Commonwealth nor a political subdivision
of the Commonwealth for purposes of collective bargaining under Act 111).

? Section 1991 of the Statutory Construction Act of 1972 defines “political subdivision”
as follows: “Any county, city, borough, incorporated town, township, school district, vocational
school district and county institution district.” 1 Pa. C.S. §1991.

(Footnote continued on next page...)



Finally, the PLRB stated that, unlike political subdivisions of the Commonwealth,
SEPTA does not have the power to levy taxes, which means that SEPTA lacks the
ability to fund an Act 111 interest arbitration proceeding. In other words, any
agreement reached by the FOTP on behalf of the transit police in collective
bargaining would be unenforceable. See Philadelphia Housing Authority v.

Pennsylvania Labor Relations Board, 508 Pa. 576, 499 A.2d 294 (1985).

On appeal to this court,’ the FOTP argues that SEPTA should be
considered “the Commonwealth” for Act 111 purposes. (FOTP’s brief at 9.) The
PLRB contends, however, that the only assertion made in the FOTP’s Petition was
that SEPTA is a political subdivision of the Commonwealth. (PLRB’s brief at 10.)
We have reviewed the FOTP’s Petition and agree with the PLRB. (See R.R. at 6a.)
Rule 1551(a) of the Pennsylvania Rules of Appellate Procedure provides that,
except in certain situations that do not apply here, no question shall be considered
by this court which was not raised before the government unit. Pa. R.A.P. 1551(a).
Because the FOTP failed to assert in its Petition that SEPTA should be considered

“the Commonwealth,” the matter is waived.

Moreover, even if the FOTP had raised the issue properly in its

Petition, the FOTP could not prevail. In Philadelphia Housing Authority, our

(continued...)

3 This court's scope of review from a final order of the PLRB is limited to determining
whether constitutional rights were violated, whether there was an error of law, or whether
substantial evidence supports the findings of fact. Ellwood City Police Wage and Policy Unit v.
Pennsylvania Labor Relations Board, 736 A.2d 707 (Pa. Cmwlth. 1999).




supreme court indicated that, to determine the meaning of “Commonwealth” in Act
111, it was necessary to resort to the definition set forth in section 1991 of the
Statutory Construction Act of 1972. Section 1991 defines the word
“Commonwealth” as “The Commonwealth of Pennsylvania.” 1 Pa. C.S. §1991.

Borrowing language from Philadelphia Housing Authority, we observe, “Clearly,

[SEPTA] can, by no stretch of the imagination, be considered the Commonwealth

of Pennsylvania.” Philadelphia Housing Authority, 508 Pa. at 586, 499 A.2d at

299. The broader definition of “Commonwealth” suggested by the FOTP “would
render the express inclusion [in Act 111] of ‘political subdivisions of the

Commonwealth’ redundant.” Id.

Accordingly, we affirm.

ROCHELLE S. FRIEDMAN, Judge

President Judge Colins dissents.



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Fraternal Order of Transit Police,

Petitioner
V. . No. 1255 C.D. 2003
Pennsylvania Labor Relations Board,
Respondent
ORDER

AND NOW, this 23rd day of December, 2003, the order of the
Pennsylvania Labor Relations Board, dated May 20, 2003, is hereby affirmed.

ROCHELLE S. FRIEDMAN, Judge
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