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Civil Division at No(s): No. CV-2014-9136

BEFORE: STABILE, J., DUBOW, J., and STEVENS, P.J.E.”
MEMORANDUM BY STEVENS, P.J.E.: FILED OCTOBER 21, 2016
Appellant, Antoinette Brown (“"Ms. Brown”), appeals from the April 27,

2016, order granting summary judgment in favor of Appellees Allen Vernal®

* Former Justice specially assigned to the Superior Court.

1 As the trial court noted, “Vernal Allen” has been misidentified in pleadings,
as well as the caption, as “Allen Vernal.” For the sake of consistency, we
shall refer to this Appellee as “Allen Vernal.”
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and Edwanda Shepherd (*Mr. Vernal” and “Ms. Shepherd,” respectively).?
After a careful review, we affirm.

The relevant facts and procedural history are as follows: On
September 25, 2014, Ms. Brown filed a complaint sounding in negligence
against Kinser, the owner of a single family row home located at 604 Carlton
Street, in Bethlehem, PA. As the basis for her claims, Ms. Brown alleged
that, on February 17, 2014, she was at the property as an invitee for a
scheduled hair appointment and could access the salon only by climbing the
stairs leading from the sidewalk of the property to the front door of the
property. Ms. Brown alleged that at some time prior to her appointment
there had been precipitation in the form of snow, rain, or freezing rain;
however, the precipitation had stopped prior to her arrival at the property.
She averred there had been no snow or ice removal performed on the
property and, as a result thereof, the sidewalk leading to the property, as
well as the steps leading to the front door, were covered in snow and ice.
Ms. Brown indicated that she slipped and fell off the steps, thereby receiving

substantial injuries, including damage to her legs necessitating surgery and

%2 In its April 27, 2016, order, the trial court also granted summary judgment
in favor of Kinser B604, LLC (“Kinser”). However, in her notice of appeal,
Ms. Brown indicated she was appealing the the entry of summary judgment
in favor of Mr. Vernal and Ms. Shepherd only. Moreover, Ms. Brown has
developed no argument on appeal pertaining to Kinser. Consequently, we
affirm the entry of summary judgment in favor of Kinser on this basis.
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resulting in permanent disfigurement and loss of mobility. Accordingly, she
sought damages for her pain and suffering, as well as lost wages.

Kinser filed an answer with new matter, as well as a joinder complaint
to add as defendants Mr. Vernal and Ms. Shepherd, who were the tenants of
the property.®> Therein, Kinser presented claims of indemnification and/or
contribution, and additionally averred Mr. Vernal and Ms. Shepherd were
solely liable to Ms. Brown. Ms. Brown filed an answer to Kinser’'s new
matter, and Mr. Vernal and Ms. Shepherd filed an answer to Kinser’s joinder
complaint.

On December 31, 2015, Ms. Brown filed a motion for partial summary
judgment and a supporting brief. Ms. Brown averred there had been a
blizzard for three days, which stopped on or before February 16, 2014, and
no snow or ice removal had been performed prior to her arrival at the
property on February 17, 2014. Accordingly, more than twenty-four hours
had elapsed since the end of the blizzard and the day Ms. Brown slipped and

fell. She indicated that, after having her hair done and upon leaving the

3 With regard to the right to join additional defendants, Pa.R.C.P. 2252
provides:
[A]lny party may join as an additional defendant any person not a
party to the action who may be [] solely liable on the underlying
cause of action against the joining party, or. . .liable to or with the
joining party on any cause of action arising out of the transaction
or occurrence or series of transactions or occurrences upon which
the underlying cause of action against the joining party is based.
Pa.R.C.P. 2252.
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property, she slipped and fell as she attempted to descend the exterior
steps, which were covered with snow and ice. Ms. Brown noted that Kinser
owned the property, and Mr. Vernal had leased the property; however, the
lease expired on December 31, 2013. Ms. Brown indicated that, after 2012,
no agent of Kinser had removed ice or snow from the subject property.

In developing her motion, Ms. Brown relied upon Article 721.03 of the
City of Bethlehem’s ordinances* and Restatement (Second) of Torts §§ 355-
362, governing the liability of lessors to persons who enter upon the land.
She reasoned that Kinser had responsibilities for snow and ice removal
under the former rendering it liable for her injuries as a landlord maintaining
control over a portion of the premises under the latter. She further reasoned
that, in the absence of a written lease between Kinser and the occupants of
the property apportioning responsibility for ice and snow removal, Kinser
was responsible for the same and liable to Ms. Brown. Ms. Brown’s Motion
for Partial Summary Judgment, filed 12/31/15.°

Furthermore, in developing her motion, Ms. Brown relied upon Section

107.7 of the International Property Maintenance Code, which was adopted

4 Article 721.03 provides, in relevant part, that “[n]o person owning,
controlling or occupying any lot. . .shall allow or permit any. . . snow [or]
ice. . .to remain upon the pavements, sidewalks, footways or rights-of-way
in front of or adjoining such lot for a period longer than twenty-four hours
after the rain, snow, [or sleet].” Id. Exhibit D. Moreover, Article 721.03
indicates that one who neglects to remove such snow or ice within the
specified time is guilty of maintaining a nuisance. Id.

> The motion is not paginated.
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by the City of Bethlehem.® Ms. Brown noted that Kinser had no agent living
within 20 miles of Bethlehem, and thus, she suggested Kinser was in
violation of Section 107.7 of the Code.’

Kinser, as well as Mr. Vernal and Ms. Shepherd, filed responses to Ms.
Brown’s partial motion for summary judgment. Moreover, on February 4,
2016, Mr. Vernal and Ms. Shepherd filed a joint motion for summary
judgment. Therein, pointing to Ms. Brown’s admissions made during her
deposition testimony, they sought summary judgment on the basis of the
assumption of risk doctrine. Specifically, Mr. Vernal and Ms. Shepherd
indicated that Ms. Brown admitted the following uncontradicted facts during
her deposition:

On the way to [the subject property Ms. Brown] and her
daughter noticed lots of snow on the ground that was frozen.

For many parts of the walk they had to walk in the street

because sidewalks were still full of snow and ice; and they had

to climb over piles of snow to get from [the] street to the
sidewalk.

When they got to [the subject property], there was a small
pathway to the front steps with ice and snow on the steps. It

® Section 107.7 provides “no certificate of occupancy shall be issued for a
rental dwelling. . .unless there is provided to the inspection bureau the name
and address of an agent residing within a 20 mile radius of the City of
Bethlehem[.]” Ms. Brown’s Motion for Partial Summary Judgment, filed
12/31/15.

7 As the trial court aptly noted, in the conclusion of her motion for partial
summary judgment, Ms. Brown summarily sought a finding of liability as to
Kinser, Mr. Vernal, and Ms. Shepherd. However, consistent with her
complaint, Ms. Brown’s arguments in her motion are directed to Kinser
solely.
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was light out and [Ms.] Brown could see the snow and ice on the
steps to [the subject property]. It was slippery. There was a
banister on the right [s]ide of the steps and [Ms.] Brown sent
her daughter up the steps ahead of her to make sure that she
wouldn’t fall. They held onto the banister as they went up on
the right side of the steps, which was a little clearer.

After a while, [Ms.] Brown left [the subject property] to go
to a store to get some supplies for her hair. She left her
daughter [at the property] to play[.] It was still light out and
she went out the same door[,] stayed on the side of the steps[,]
and held onto the banister with her left-hand going down. The
steps were still slippery. When she returned she came back up
the steps again holding onto the banister and staying to the right
because the steps were slippery.

[Ms.] Brown never told [Ms. Shepherd] that the steps were

icy or slippery. She never asked her to put anything on the

steps, or clear them to help. She never asked [Ms. Shepherd] if

there was another exit.
Mr. Vernal and Ms. Shepherd’s Motion for Summary Judgment, filed 2/4/16%
(citations to Ms. Brown’s deposition omitted).

Further, they indicated Ms. Brown admitted that, after her
appointment, she called a cab to retrieve her and her daughter, and the cab
driver told Ms. Brown to leave her bags/purse by the door and he would
carry them. Id. Ms. Brown admitted during the deposition that she was
aware that it was icy and she had to be careful as she descended the stairs.
Id. However, Ms. Brown chose to carry her purse and another bag, thus

descending the stairs without holding onto the railing resulting in her

slipping and falling. Id. Accordingly, Mr. Vernal and Ms. Shepherd claimed

8 The motion is not paginated.
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Ms. Brown was barred from recovery under the assumption of risk doctrine.

On February 16, 2016, Kinser filed a motion for summary judgment
averring it was entitled to judgment as it “is undisputed that [Kinser] was
under no duty to act for the protection of [Ms. Brown] at the time of [her]
alleged slip-and-fall at the single family rental property occupied by [Mr.
Vernal and Ms. Shepherd].” Kinser's Motion for Summary Judgment, filed
2/16/16.° To this end, Kinser argued it was a landlord out of possession
who had no control over any portion of the premises.*°

Alternatively, echoing in large part the same portions of Ms. Brown’s
uncontradicted deposition testimony as set forth in Mr. Vernal and Ms.
Shepherd’s summary judgment motion, Kinser argued it was relieved of any
duty to protect Ms. Brown under the assumption of risk doctrine.

Ms. Brown filed an answer to Mr. Vernal and Ms. Shepherd’s joint
motion for summary judgment. Therein, she admitted all factual allegations

contained in Mr. Vernal and Ms. Shepherd’s motion for summary judgment.

® The motion is not paginated.

19 In support thereof, Kinser averred it was undisputed that, although the
initial lease between Kinser and Mr. Vernal expired on December 31, 2012,
the parties had executed a written lease extension, thus extending the term
of the written lease to December 31, 2013. Moreover, it was undisputed
that, prior to the expiration of the extension, the parties verbally agreed to
extend the lease on a month-to-month basis indefinitely, and as of the filing
of the motion, Mr. Vernal and Ms. Shepherd remained as tenants. Kinser
noted the parties’ written lease agreements provided that the tenant was to
“keep the property clean and safe,” and Kinser retained no control or
possession over any portion of the premises, including the steps at issue.
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Her only denial was to the averment “[Ms. Brown] is barred from recovery
by the doctrine of assumption of the risk[,]” since such averment constituted
a conclusion of law to which no response was needed. Ms. Brown’s Answer,
filed 3/7/16.'' Additionally, in her brief in opposition to Mr. Vernal and Ms.
Shepherd’s motion for summary, Ms. Brown confined her argument to the

2 j.e., which defendant (the property owner or the tenants)

issue of duty,’
had the duty to ensure the steps were free from snow and ice. She averred
that Kinser (the property owner) owed her the duty since there was no
written lease in place at the time of the incident.

Ms. Brown also filed an answer to Kinser’'s motion for summary
judgment. Therein, she admitted all of the factual allegations contained in
Kinser’s motion as to the circumstances of her fall.

By order and opinion entered on April 27, 2016, the trial court denied
Ms. Brown’s motion for partial summary judgment, but granted Kinser’s, as
well as Mr. Vernal and Ms. Shepherd’s, motions for summary judgment. Ms.
Brown filed a timely notice of appeal specifically indicating that she was

appealing from the order entered on April 27, 2016, “with respect[] to Allen

Vernal and [Ed]wanda Shepherd, only.” The trial court directed Ms. Brown

1 The answer is not paginated.

12 She also argued that the trial court should dismiss Mr. Vernal and Ms.
Shepherd’s joint motion for summary judgment on the basis it was untimely
filed. The trial court explained in its order/opinion that their motion was not
untimely filed. See Trial Court Order/Opinion, filed 4/27/16, at 10.
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to file a Pa.R.A.P. 1925(b) statement, Ms. Brown timely complied, and the
trial court filed a brief Pa.R.A.P. 1925(a) opinion relying on its previous
order/opinion.

With regard to the trial court’s entry of summary judgment in favor of
Mr. Vernal and Ms. Shepherd, Ms. Brown presents the following issue on
appeal:

Did the [trial court] err in not giving proper weight to the

fact that on all previous occasions when [Ms. Brown] entered or

exited the home it was daylight and on the occasion when [Ms.

Brown] left the home and slipped and fell, it was nighttime and

there was no porch light turned on which made conditions

entirely different from any previous time [Ms. Brown] entered or
exited the [subject premises]?
Ms. Browns’ Brief at 4.

Ms. Brown alleges that the trial court erred in holding, as a matter of
law, that she assumed the risk of her injury, thus relieving Mr. Vernal and
Ms. Shepherd of a duty of care. In this regard, she avers that there are
genuine issues of material fact. Specifically, she avers that she “testified
that there was no snow and ice on the stairs during the day and that on all
other occasions prior to her leaving the home that evening when she entered
or existed the house it was daylight out.” Ms. Brown’s Brief at 11. She
notes that, had she slipped on the stairs during the daylight hours, she
would not contest that she is barred from recovery under the assumption of

risk doctrine. Id. at 12. However, Ms. Brown avers that she is not barred

under the assumption of risk doctrine since:

-9 -
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[S]he came to the steps for the first time in the dark with no
porch light lit when she exited the premises and was injured.
This was the first time she had come to this risk and she was not
previously aware of it nor was there any other option for egress.

Id. at 13.
We note the following relevant legal precepts.

[SJummary judgment is appropriate only in
those cases where the record clearly demonstrates

that there is no genuine issue of material fact and

that the moving party is entitled to judgment as a

matter of law. When considering a motion for

summary judgment, the trial court must take all
facts of record and reasonable inferences therefrom

in a light most favorable to the non-moving party.

In so doing, the trial court must resolve all doubts as

to the existence of a genuine issue of material fact

against the moving party, and, thus, may only grant

summary judgment where the right to such
judgment is clear and free from all doubt.
Truax v. Roulhac, 126 A.3d 991, 996 (Pa.Super. 2015) (en
banc)(citations omitted).

An order granting summary judgment will be reversed if
the trial court committed an error of law or abused its discretion.
Id. The decision relating to “whether there are no genuine
issues as to any material fact presents a question of law, and
therefore, on that question our standard of review is de novo.
This means we need not defer to the determinations made by
the lower tribunals.” Id. at 997 (citation omitted). It is settled
that, “If there is evidence that would allow a fact-finder to
render a verdict in favor of the non-moving party, then summary
judgment should be denied.” Id. (citation omitted).

Malanchuk v. Sivchuk, ~_ A.3d ___, 2016 WL 4943061, *4 (Pa.Super.

filed Sept. 15, 2016) (citations, quotation marks, and quotations omitted).
Moreover, under the rule announced in Borough of Nanty—-Glo v.

American Surety Co. of New York, 309 Pa. 236, 163 A. 523, 524 (1932),

summary judgment is prohibited “where the moving party relies exclusively

-10 -
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on oral testimony, either through testimonial affidavits or deposition
testimony, to establish the absence of a genuine issue of material fact
except where the moving party supports the motion by using admissions of
the opposing party or the opposing party's own withess.” Lineberger v.
Wyeth, 894 A.2d 141, 149 (Pa.Super. 2006) (quotation and quotation
marks omitted) (emphasis in original). Additionally, it is well settled that
arguments not presented to the trial court in opposition to summary
judgment cannot be raised for the first time on appeal. McHugh v. Proctor
v. Gamble, 875 A.2d 1148, 1151 (Pa.Super. 2005) (citations omitted).

Here, we initially note that, in their motion for summary judgment, Mr.
Vernal and Ms. Shepherd argued that Ms. Brown was barred from recovery
under the doctrine of assumption of the risk. In her answer and supporting
brief in opposition to Mr. Vernal and Ms. Shepherd’s joint motion for
summary judgment, Ms. Brown admitted the facts as alleged by Mr. Vernal
and Ms. Shepherd and did not address their assumption of risk argument.
As the trial court notes in in its order/opinion, “[i]n her brief contra the
instant motion, [Ms. Brown] wholly fails to address [Mr. Vernal and Ms.
Shepherd’s] reliance on the assumption of the risk doctrine, electing instead
to further her theory that. . .Kinser is liable for her injuries.” Trial Court
Order/Opinion, filed 4/27/16, at 11.

In the case sub judice, Ms. Brown has alleged, for the first time on

appeal, that there is a genuine issue of material fact, i.e., that there was no

-11 -
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snow or ice on the stairs during the daylight hours, and thus, Ms. Brown was
not aware of the dangerous conditions when she slipped and fell in
attempting to descend the stairs during the nighttime hours. As she did not
raise this argument in opposition to Mr. Vernal and Ms. Shepherd’s motion
for summary judgment, it is proper to affirm the trial court’s entry of
summary judgment in favor of Mr. Vernal and Ms. Shepherd on this basis.
See McHugh, supra.

Additionally, we agree with the trial court that there is no genuine
issue of material fact, and Mr. Vernal and Ms. Shepherd are entitled to
judgment as a matter of law under the assumption of risk doctrine. In this
regard, we rely on the trial court’s well-reasoned order/opinion. See Trial
Court Order/Opinion, filed 4/27/16, at 11-14. Further, we note that the
basis of Ms. Brown’s appellate argument is that she testified during her
deposition that there was no snow or ice on the stairs during the daylight
hours, and thus, the danger was not known or obvious to her when she later
descended the stairs in the dark without a porch light. See Ms. Brown’s
Brief at 11-12. However, she is mistaken in her characterization of her
deposition testimony. In fact, during her deposition, Ms. Brown repeatedly
admitted that she saw thick ice on the stairs when she initially arrived at the
property, as well as when she returned to the property after buying supplies.
Ms. Brown’s Deposition testimony, dated 10/14/15, at 36-39, 45. Ms.

Brown testified that, when she slipped and fell down the stairs, “I wasn't

-12 -
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rushing. I wasn’t—no, I wouldn’t say I was rushing because I knew it [sic]
was ice, so I had to be careful.” Id. at 57. Further, when asked if she
knew the steps were covered in ice when she descended and fell, Ms. Brown
replied, “Yes.” Id.

For all of the aforementioned reasons, we affirm the trial court’s April
27, 2016, order entering summary judgment in favor of Kinser, Mr. Vernal,
and Ms. Shepherd. We direct the parties to attach a copy of the trial court’s
April 27, 2016, order/opinion in the event of further proceedings.

Affirmed.

Judgment Entered.

Joseph D. Seletyn, Esq
Prothonotary

Date: 10/21/2016

-13 -
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY’ - I

PENNSYLVANIA
CIVIL DIVISION - o B
;:I % ) g ----- L
Qf.?"' o 7
ANTOINETTE BROWN, . : X;r“vi g
Plaintiff : ge8 ~ 17
: £
KINSER BS04, LLC, . i w L3 ]
Defendant ! c-nuaa-cvzowiﬁ 8
. 1
Y. 3
1 . . . i :
ALLEN VERNAL and WANDA SHEPEERD, :
Additional Defendants, 3
ORDER OF COURT

AND NOW, this 2.2 “¥y of Apil, 2016, efee comsidemsion of the partes’
seapeotivemotians, i 1s hevsby OﬁDﬁKED and DIRECTED that;
1. el Antolnetto Browa’s Motion for Pecll Souuunary udgmentis DENTED;
2. Defbodant Kinger B604, LLC's Mofion for Sumzary Fudgueets GRANTED, and
3. Addiionsl Defondants Motion fox Sormasy Fudgmentis GRANTED,
The raticnale fbrtbis"()tda: is set faxth more fully in'the foﬂc;wing Stateraent of Reasons.
 STATEMENT OF REASONS |
"This action cdmmmieq o Septetaber 25, 2014, with the fitihg of a c:omptéim wherein
Plaintiff Anfolnette Brown brought 6!aiﬁ:s for negligence and Jos of wagas ageinst Defendant
_ Kinser B604, LI.C, a8 the owner of a property lacaﬁed gt 604 Catlion Slmt in Beth!shem,
Notﬁmmghun(:onniy As the besis fur her clalms, Pleintif ailasedfhaton or aboutl?ebtuaxy 17,
2(!14, e vas at the subject propexty as an invifee, when she ielluponice and snow that had not .
- been removed by Deﬁndmt Kinsez, theroby sustaining injules to her logs requiring surgloal

260a -



infervestion, permanent disﬁguramant, permanent loss ofsaf_;sgtima, Timited ﬁo!;iﬁty 2nd Joss of
enployent, Complait, 412 | | |
Subsequent to the acsomplshment of servics, Defendant Kinser answeeed the Complaint
on Februaty 17, 2015, at which time Defendant Kinser also filed 8 Jolndsr émﬁplaint agalnst the
tanants of fhe propesty, Additional Défendants, ‘Ifemal Allen and Bdwanda Shepherd. ! Additionel
Defepdants answered the Joinder Complaint on Agxil 9, 2015, A sfates conferénce was beld on
Soptemmber 14, 2015 beaforo the Honorable biokael J. Kovy, at which i deadlines veto st for
distovery and the ﬁlinga}.‘ diéppsitive motions.‘, _ _ B,
Plainfifftimely filed a Motion for Partal Sunmary Fdgment, and thorcafter, Defendant
Kinser and the Additlonal Dofendants filed their own Motions foi Summery Judgment. Theso
matters were designateql.io the undersigned via the Argument Court ﬁst o§ March ﬁz, 20186, ot
which time argimsent was held on Additlonal Defendants® Motion for Summary Tudgment, The
. etmaining motions weve submitted on brif, Al thres (3) motionsar now eady fordisositon
: . Standard of Law "
Surntmeny fudgmeet eives to chminate the wasto oftimo end sottoss of both itgants
and i ot s whes il wouldbe . sless ol i, Bl 567434 61,
692 (P, Super, 1989). Amotion for suunmary judgment smay onity be graled when i apperent
from the m&'e‘reoe;rd, inclusive of the pleadings, depositions, affidaviis, mswers to interrogatories
" and admissiong on file, fhat thers aze no tinble issuos. of material fof inthe case and the movant
is entitled to summary judgment as a mattor of law, PARCP. 103523 & matertal ot js one

i Addidonal Defendante ae misideatified in the caption a5 “Allen Vernal and Wanda Shapherd.”

o Adftor the rebvéntpimdinssmohsed, utt within sach thne a8 noteo wersasatsbly dslay trisf, any pacty may
reove for summary judgment i whole of in part as & nstter of law (1} whenever thire ts no gentlne losus of any
material ot o & tn & nevespary slement of the cause of action or defense witioh oould by established by additions]

diseovery of expert report, oz (3) 18 altet the completion of diseovery relevant to the motion, inoluding the production
of @m re;:g, ar?gdw;se ;?mty who will bear fhe burdsn of proof et trial hes fhlled to prodycs evidencs of faota

2
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sourfly fyos, 393 A2d1285, 1286

which affects the outeamne of a cese. Banot
{Pa. Super. 1991}, In aonsidering & motion for summmy Judgm.ent, the Cowt et review the
revord in the Bght most favorable to the non-movant, resolvgng all doubls In theds favor, I,

- Howeves,
pattics seaking o avoid the enfty of sunmary judgment against thern mey not resh
upon avetments contained in their pleadings; rather, they are tequited to show, by
depositions, answers to imterrogatories, admissions ar sffidavits that thete is 2
genuing 1esue for trial, and the coust must ignore controverted faots contained in the
pleadings and restrict its roview fo material filed in suppartofand in opposition to
& motion for summery judg'ment and ¢o those allepations in pleadings that are
nnoonfroverted, The court, In Tuling on & motion for summary judgment, must -~
igmore controverted facts conteined in thc pleadmgs.

Qrearly v. Kasg, 554 A.2d 970, 972 (Pa. Super. 1939),"

Innesolmg & amtnaryjudgmem motion, it is not the provines af the Court to demde the
facts, but only to dscertain whether any issue. of maﬂeﬁal fast exists. M@ﬂ&m
Manufhciuring Co., 597 A.2d 106 (Pa. Super. 1991) Summaryjudgment should ouly bs granted
_ in thoss cases that aro e and clear, frorn doubt, Johpson v. Hars, 615 A2d 771 {Pa: Super,
: 1992) ’

~ Discusston

Plaintiff's Motion for Purtial Supmmary Judgment as Against Defendent Kinser
aud Defendnnt Kinser's Motion for Summary Judgment

As wﬁtte.n, Plaintiff’s Motion fiov Pactial Summary Judgment seaks a ﬁnding of Hlability
agadnst all Defendents with respect to the claims against them. Fowever, In keeping wilth ber
Complait, all of her argaments ace addrossed to Deferidint Kinse. As the basis of hor rotion,
Painfif telies upon Befhlshers. Cly Ondlnance - Articls 721, Atile 1733, § 1077 of fhe

sapential to the cause of avtion of defenise which in & jey trisk would require tho fhvues 10 be mhmitted to s Juoy
" PARCIVE.1033.2,
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Inteznational Property Maintenance Code, andthe Restatement (Second) of Torts §§»35lS-362, to
argue that DMant hed responsibilities for snow and fos rermoval under thie former rendering it ,
" Tiable for Plaintift’s lnjitriqs a9 & landlord maintaining sclmv! overaportion of the premises yder
the latter, - ‘ | | _
Section 355 pfﬁw Restatement sety fortﬁ the geneval1uils ﬁ;atsmptas otharwise pmvfcfed,'
“a lossor of land is not subject to linbility to his lessee or others uﬁan the land vith the consent of
the lesses or sublesses for physical ham eansed by any dangerous oqnqﬁion which eomes into
existence after the losses has taken possesslon.” RESTATEMENT (S8coND) oF TORTS § 355 (1965),
The exceptions to that general rule ave et forth al §§ 357 and 360 m; 362 of the Restatement.
 Seotion357 renders Hable a fessor who conftacts "‘by..a cavenant in the fesse or otherwise to keep
the land inrepa#“ and fuils to do so, and § 360 through § 362 renders a lessor Hable under c&mm

ciromnst'mas Wwhere ho fetains cpnn-ol of & portlon of the land
Bethichem City Ordinance- Astiola 721 is emltled *Steeets and Sidowalks.” Mernoranduin

K. Subssotion 721.03 of the ordinance is entitled “Removal of Snow, Ioe o Rubbish” and it
' provides as follows: |

No parson owning, coafeolling or ocoupying any lot adjoining o fronfing upon any
of the streets, sidewalks, lanes, alleys, pavemens, footways o rights-of-way in the
City shali allow ot penmit any mud, sand, gravel, leaves, stow, ice of subbish of
any sott of desoripton to'be or remain upon the pavements, sidewalks, footways or
sights-of-way in font of ot edjoining suck lof for a period longer than twenty-four
hews after the rain, anow, slset or hail which is the cause thereof fius oeased to fall
ok aftes the same has been deposited thereon In any manses,

¥ Section 360 renders Hable 2 lessor who madntelns control of a portion ofthe leasod praimises if an accident
guours on the vetined portion of tnd and the lssee or othars lawRully prasont by the coeert of e kessor or lessso
ate entitled 10 wee that land; § 361 renders Bable a lessor who maintains control ofa portion of Iand tiat s necassary
t e uss of the Jeated portion; aud § 362 randers Hable & leasor who nagitpently mabes er purports “to raeke vpaits
on the land while it s in the poswession of his Tessee™ RESTATEMENT (SECONR) O TORYS, §§ 360-362.

4.
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Any person owning, contvolfing or oooupying such lof who neglecls 1 temove the

rand, sand, gravel, leaves, snow, foe or rubbish of any sent or desiiption fiom the

pavemet, sldewalks, foutways or rlghts-of-way in fiont of or adjoining his lot

within. the time specified in. this section, shall be guilty of itainiahiing a nuisance,
_ and upen convietion shall be punished as provided in Section 721.99,

Any person owning, conttolting atd/or plowing sn off sheet parking lot azea, 3
sidewalk smd/or any other propesty adioining or fronting upon auy steeet; sidewalk,
lang, alley, pavement, footway or xight-of-way ini the Cliy who plows or cavssato
place snow, mmd, sand, gravel, Ieaves or rubbish of any sost or desctiption into the
street, sidowalk, lane, alley, pavement, footway or right-ofway or zepositions such
maierizls from the perking Jshe to thetraffic lane of'a street or oariway Which oanses

an obstruction to the normal Aow of vehicmlar traffic shall be gullty of malntaining

a nuisance and vpon conviction therefor shall be punished as provided in Seotion

(a0
B | |
i Y reliance on the fozegoing autherity, Plaintify argués that [n the absence of . wiitten lease
betwaen Defandant inser and the Additional Defendants appartioning respensibility for ice and
anow removal, Defendant Kinser was responsible for the same nudet City ofﬁethlehﬁn 01:dﬁ1ance
Astiole 721, and isstidly lisbs to Plintif fhreunder, | |

Finally, Platstiff cltes to Article 1743, § 107'.7 of the International Property Maintenanse-
Cade as adopted by the City of Bethlche, entidled “Absentce Lmalq'ra,” provides that “Tajo
Cbrhﬁcam of Ogctpancy shél bo iseued for any remtal dvrellng , .. unless heve is;eridedm the
Tuspeotion ureas the tame and aiddross of ah agent residing itin s enty-aile radius of e
City of Bethichem, auﬂzx:;ﬁz'ed 0 acoept 'service of prce'ess o bchalf of thetitle owner or opetatﬁ'::

of sald dwelling™ Plaintiff’y Mot _ '
‘Eothibit P, Plaigtiff's reliance o fhis Codo seotion sppears Hinited to pointing out that at the time
- Defeudant purchased the subject property, it did uof have an agent residing within twenty (20)

paileg of the Citye;srequiredby§107.7. lafutiff's M
PaR.C.P. 10352, Exhibits A, F. While Plaintff appears fo suggesthet such fallure would sendee
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any Cegtifioate of' Caonpancy invelid, the Court finds this argument wholly itrelevant to the
disposiﬁQn of fte instant motion, which is addessed to whethsr oz not Defendant Kinser is liable
fo Plainif under tort Iaw; and/orunder looal ordinance,

I response fo Plaintif®s motlon and in support of its own motion for ammnar}; Jndgment,
' Defendaus Kiuset malkes a fhreshold arguinent that it is & Iandlord out of possession, and that as

-snch,' ithas no Hability to Plaintiff under the Restatoment, Based o the evidence adduced during

discovery, Defendant fuusthet agsarta that it cannot be held lisble to Plaittiff sven pusuang fo

Befhlehern City Orciinama - Artiole 721, which, they assert, must be read In par! materia with

Artlcle 1739 of the Ordinance, entlrled “Regulated Remtal Uit Ovonpency.™ In the alternative,
Dafendant Kinser suggests that there me issuos of material fact wit_h raga.td‘to whether the ares
whese Plaoft foll wae olest or covered in koo and snow, end whehershe 1 on the property or
*thosicowalk aaoent theret, whioh procluls entty of sunumary Judgmentin Plainif's favar

" T resolving the pastios’ motions, the Court must fist oonside yhether the evidencs of
record démom that De'fanda.nt Kinser is a- landlord out of possession and therefore not I.iab!e
~ to Plaintiff under toit Jaw ﬁﬁmi.ples a.s'a matter of law; and second, whether, puiting ot law
principlos asids, Defundant Kinsex oan be held Hiablo to PlaiutfF pusnt to loos ordinsnce,

e In order fo establish thag one i a landlord out of possession, the lndlord must be able to

demonstrats the mdetsﬁce,ofaleasawithﬂmmant |

. The relationship of landlord and tenaut i3 always created by a contract, efther

expresy or implied, and it cannot exist without such 2 contiact The conttact which
gives tise to the relationship of landlord and tenant i known oy o lease, A lease

4 Anticle 1739 defines & ‘regulated rental unit® a2 'a dwelling usit ocoupled by farce or more, but not tatve
thats e, vnrslated persons tmder & rontal agreswent.” Id, at 1739.01(B)(20). A "dweling wnie’ Is defined 22 *a room
or gronp of raons within a dwelling and fnning 4 sitglo unit and-used for liviag and sleeping pirposss, having its
awi cocking DcHities, and e baffwoom with 8 toilst aud & bethiab or showes? 14, at 1730.01(B)(®), Finally,
“aprelated® [s defined ap "[o)f or pestaining to two (2) or thove persons not related to one anuther through blood,
edopilon or maciags.” 1, at 1799.01(B) (23, Based upon thess dofinitions, Defndunt argues thel the leased prevalsas
does not qualify es a "regulated reutal it end theretore, fhe vequirernents of the ordlnance ate inapplicable to it.
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embracss any agreement, whether oxpross o implied, which glves rige to the
relationship of landlord and tenant, A lease agreement will only be fmplied when

the clwamstances show that the .Imdlo-ﬂd-ténam relationship wes contemplated by
- all partles concerned. A leass agreement may be in weltingor patol. ..

BA. UMM, P4, JUR. 2D PROPERTY § 2622 (Apuil 2016).
. In the in_si»aat onse, Defendant and Additional Defandant -exacuted a written Jease for the
subjest prexises ot ffanuﬁry 4, 2012 for the periad through Decersber 31, 301?. Memotandum of
' ’ LG, Bxhibit

D. Thereunder, the fenant leased the entlre premises, and was sesporsible ot keeping i clean and
safo, 1d, The lonsy terminated at s end date unless extended n {writing. Id, The parties exeouted a

, H Defends LG, Bxhibit G at 20-21. Subsequently, and at
the time of the accident, Additional Defandants contimed to reside of the property withoﬁt 8
' wri&&: Jease or lease extenston, paying the same amount of rent o Deftndant ot a monthly basis,

puzsuant fo a verbsl ageement to remein in an ongoing landlordterunt relatlonship for an

4, 11.C, Exhitit H et 43-44. Onthese facts, the Court finds the

vecord sufflalent fo establish that Defendant was  laidlord ont of possession at the thne of tie
accident mnsuﬁﬁ o an effective oral fease that adopted the termns ofthe previous written feasa

Q: Whols responsible for snot and ce nemoval undes the legse?
"Av TheTenant, .
& Wasfhors s vubel agimomnet botwoen you and Mr. Allen s tho ssenslon v o)
A Vs, )

Q Aﬁ& do you remsinber roughly whet fhe terms of that agreetent waes?
¢ My rasollsction would be he wanted to stay in the propesty, rend wuuld contliwe as it .

Q; ‘ How shout the rest of the-written lease, wes ik your undetstanding thet the terms would stay [n placs?
T Yes ‘ . :

7
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Based on the determination that beﬁndanﬁ isa !a:;dlord ottt of possession, the Court
conshydes fhat Defendant cannot be held Hable to Plaindiff usseant to panciples of tort law,
"However, in order to tesvlve the pxéssnt notions, the Court st also conslder whether Defendant
is liable to Plaintiff under ool ordinance. Tn this regard, Plaintiff telies on Aticle 721 of the
- Bethlehem City Ordinance, which fequires that uttyons ;'ownmg, sontrolling o oooupyi né'any lot -
adjoining or franth;g upon any of the stréet_s, ‘sidewalks, lanes, alleys, pavements, foofvzays or
rlghts«di-’-way in fhe City . . . [and] [aJny petson owning, confrolfing and/or plowing an off stueet
pzirﬁng lot areq, A sidewalk and/or-any othe;r property acli;:i:ﬁng or fronting upon any street,
sidewnik, lans, alley, pavement, footway or righi-of-way in the City” shéﬂ remove SHoW and_icé
from such sreas within twenty-four (24) hom'é of weather event that catses the saine. |

“I I a fimiliar oamon of consiraction of stitutes and. ordanoss, 2 indeed of contats,

-~ wills, and ofher waltton insttuments, that presumably every word, sentonies o provislon therein is
mﬁmdedfoxsomcpmpose, andaccordmglymustbegweneffect.” ity of i

106 A2 ‘793, 794 (Pa. 1554),

Like stetutes, the pf!mary ohjecﬁve ofiuteu:reﬁng otdinenoss s fo determine the
intent of the legislative body that enacted the ardinance. Whers the words in an
ondinance age fres from all ambiguity, the Iettér of the wditence may not be

distegarded under the protext of pwsuing its spivit. 1 Pal8, § 1921; see also
Pa.C.3, § 1903 (words and phrgses in a statuteshall be consimed in accordance

veiih their cotumon and acoepted usage) . , . Tribunals confranted with interpreting
undefined terms in an ordinance are guided to construe words and pheases in a

sensiblemanner, ntilize theryles of gramnar and apply their commen and approved
sage, and give undefined texms thelr plain, ovdinary meaning, Diocase of dltoons—

Johnstown v, Zoming Hearing Bé. of Borough of Siate Caﬂege. 899 4,24 399 (Pa.
Commw, 2008).




In order o detexmine whether there s anylpossibility that Defandant could be hé!d liable
to PlaintiPusder Avtiolls 721, the Coutt must examsine the portionof the ordinance teferencing any
“person owning, conti‘ollingur ?ccupying" aptoperty, pursuant to thess principles ofcons&ucﬁon: ,
The Ordinance daﬁnes the woxd “Person’” as |

any netoral individual, firm, tmst partnership, assoolation, or carporation, s his

ot lts own oapacity or an administrator, cotmervator, exeoutor, frustes, reosiver, or

ofher seprosentative sppolnted by a court. Whenever the word “person” is used fn
sny section of this ordinsnce presoribing a penaly o fine as applied to

pattnerships or associations, the word shall include fhe pastners (borh genets! and
 limited) or members thereof and such word as applied te corporstions shalf -
* Inojude the officers, agents, or employees thareof who are re.fparzsible Jor amy
- iolation qu’d section.
Bothlehem City Ordmanue Article 72101 (exaphasis addegi).
* This definition, caupied with the use of the word “or,” given its plain mesning, indicate
e Defendstcanno b el sl to PP unde (oo Ordinane, nofting n tie ordinanes
or the definition apportions liabxlity to any partieuiar indwidual it merely holds the responsible
persont to 4 oertaits set of standards and oonseqnences. This iﬁﬁenﬁon is ﬁlrthar svldenced by !bz‘

uge of the word “or” in the relevant portion of the Ordinance, Mecrlarm-Webster.com defines the
wmd “or* a3 “used as a funotion word to indicste an altenative hﬂg_,{[}m.mm '
webstet.com/dictiongry/or (page last vieited April 14, 2016) (emphasis added), The ldentity of the
tesponsible person st be dotated by legal pﬂnciples. Thus, s heze,'ﬁrhexe a.lans'ﬂord 1s wholly

- out of possession, such thathe leases the ettive premises, does not yelain control of any pottiol,

and the agreemment between landlord and tenant calls for the tenant to maimain the property, the

fonant is the sosponsible party under the Jaw, Ci
706, T6-0T (Pa. 1925} (1 the owner is out of possession beoauss of a lease or otherwise, his '
Hability osasee, and the tensst of oscupier ls Hiable for ijuries acouning o  thid petsor on the
premises, becanse of suoh failare torepair aidewalks . . . a tenant in possession s, for all practioal

9
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putposss, the amner of the property " 3 Wssr’s PA. PRAG. TORTS: LAY AND Anvomcv §5.13

{Updated December 2015),
I light of the forepoing, it 48 appaient thet Defendart Kinser cmuof be held liable fo

Plaintiff as 2 matter of law, Acoordingly, Defsndant Kir;saa"’s Motion for Summery Judgment is
GRANTED, and PlintifF's Motion fot Pautial Summary Judgrent f2 DENIED as to Defendant

Kinser,

. Plafntiff’s Mofion fox Partial Suxnmary Fudgment a5 to Additions] Delmdants
gggAddﬁmna! Ddendants’ Motion for Partiai Summarg .hzdgment

Although Plafnu&"s Mcrtion for Partial Summeary Jadgtoant is addressed to all Defendants, )
 Plaingff sets forth fow facts, and 1o'argument, in the motion itself arin her supporﬁng brief, with
vespiet to Additionsl Dofendants. Accordingly, it1sclear that Paint? b ot nitled to ety
| Judgment 25 8 mﬁiter_ﬁf law as to Additional Defondsnts, and the Coust moves fo disposition of-
Additionsl Defendants’ summary judgment mvﬁo;u, which is pradicated on the assmiption of the
viskc doctiins, ' : . ' |
Hmver, before ﬁze Court ¢an reaeh the merie of the motion, it rowst ﬁrst address
Plaindiff*s contention that the mouon st be d;amissad as untimely. In support thereof, Plainiift
relies on a Status Qo;ﬂ‘erauce Order signed by the Honorable Michael I Kowry on September %
2015 and Bled on Septembet 14, 2015, whieh inn pertinent pext, set forth adeadm of paaemhsr
31, 20i5 for the filing of all dispcéiﬁve mpﬂnns. Additional Dafénﬂam‘ Motion was filed thirty-
five (35) days after the deaa:ine; on Fel?niaqr 4, 2016, Bowsver, the mafter was timely pracolped
to the, Argraen ot it of Merch 22, 201, aud bl e dmly S i s i
NCRCPNAIG. | |
Ta resolving Plaintif's objection, the Court ﬁnds gmdanee in the lew govermng the

submigsion of late post-trial motions. In thet context, & Cout, in the ahsence of an objeation, may

10
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 Yeleot o overiook the procedural defanlt . . . but if objeations ase lodged . . - the trial court may

tifl, in Ite disowetion, efect to entertain the motion or dismiss the métion, but must first noﬁsidm‘

* whether the objecting party would be pzqiﬁdioeci” ag 2 vesult, Asches Condo. Ase’n, v, Robinson,

131 A.3d 129, 129 (Pa. Comn-lw. 20135), Applylng the sanie.malysis fa‘Addiﬁbna! Defendants’ .

St sy Jdgment otion, fha Cout ofes that Plaintftflls to ier axy prefudios femting

' thereftotn, and none I apparem:‘ﬂnm the record. Accoidingly, the Cout declines to dismiss the
motios as untimely, end it moves to & consideration of the merhts,

- Additional Defendards’ summary judgment motion is predicated on a fonmiiaﬁon of the -

assumptlon ﬁf the rigk docirne wlﬁoh states that;
[wihe an invites enfers business premises, discovers dangesows conditions which
are both obvious and avoldabls, and nevertheless procesds volumtarily to encouster

 them, the doorine of assurmptlon of tisk operates merely 4 & countorpast o the
possassor’s laok of duty to protect the invites flam those rlsks. By volunterily

© procssding to encountet 4 known or obvious danges, the itwiteeis deemed fo have
agreed to acoept the 1isk and to undertake to look out for himself, 1t is precisely

becanse the invitee agsumes the risk of injury fiom obviows and evoidable dangers
that the possessor owss the invites no duty to fake meagures o alloviate those

 Montagagal v, Crlge, 994 420 626, 635-36 (Pa. Super. 2010),
_ n furtheﬁ;mce of theiz theory fhat PlaistifPs elaims ate barted by the sssumption. of the
sisk, Additional Defendants rely on PleintifP s deposition testiviony.!

T her beiof contra the instant motion, Plehutiff wholly fils to address Additional
Defiandauts® reliance on fhe assumption of the tisk dootrine, elec'_cing tmstead to further her theory
that Defendant Kitsex Is Hable for her injurdes, Without citing fo one ot of legal authority,

¢ "t Nenriy-Gle ruls prohibits snbmary Judgment “where the moving girty relies tolusively on oral
tostimony, eifher throngh testinontal affidevits or depasition festimony, fo sstabilsh Ehs shsenos of'a gemuine laswe of
. matetia? fact excspt where fhe ymoving perty supports the sation by using adulsslons of the opposing pearty or the
opposing pody's own IS Rirsf Philson Bank N.A, v. Hargford Five Ins, Co, 721 424 584, 587 (Pa. Supe,
1999), cppeai dentedt 561 Pa. 658, 747 A24 501 (1998) (emphasdy added).” Linsbergnr v, Wyeth, 894 4.24 141, 149

3. Super. 2006},

i
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Plaintiff asserts that when “thers is & carryover tenant tiot uader # writton lease this in no way
veleases the ptoperty awner from liability on the issmo ofsnow -and fos temoval . . . The property

ownet is stricily liable even if there i3 e tenant and in this onse there iz no wiitten agreemcnt that

Dpagess an obligation fo the tenant in any way[, so Hability squarely falls on the shoulders of the

argument, supre, and has rejected if.

, Péssmors of Iand owe 3 duty-to profsot invitees from fotesceable hatm,
" Restatement, sapra, §§ 3414, 343 & 343A, With respect fo eonditions on the Jand
which ate kriown 1o or discoverable by the possessor, the possassor s subjeot to

liability only if he,

{8) knows or by the exeroise of reasonablo omro wowld discover the
condition, and should renlize that ft involves an unseasonzble sk of hem

10 sueh invites, and

{b) should expeot that they will not dxscover ot realize the ctanger o will
fail to protect thmnselvcs agmnst it, and

{¢) falls to exercise reasonable careto pmteet thern against the da.ngea

Restatement, supra, § 343. ‘ﬁms, 43 is made clear by section 343A of the
Rﬁsmtemmf, ) )

%] possessor of laud is nat Hable to-his invitess for physieal harm
caused to them by eny activity or condition o, the lend whoss -
© danger is known or obvious o ther, unless the possessor shiould.
snficipate the harm deapiﬁa guch knowledge or oh'viousmss d

Restatement, -supre, § 343A. Sos dekine v. Urban .Redeuslomezer duth, of
. Ditisbuwak, 439 Pa, 344, 35253, 414 A24 100, 104 (1980) (“tbe law of
Pennsylvania does not inapose Hability 15t is teasonable for the possessor to belleve
that the dangarous condition would be obvious 1o and dissovarsd by his invitee);
Palensear v, Miohael J. Bobb, Inc, 439 Pa. 101, 106-07, 266 A.24 478, 480, 483.
(1970) (same); Repjreckc v, Tarantino, 415 Pa. 92, 95, 202 A24 105, 107 (1964)
{same); Kubacki v. Citizens Water Co., 403 Pa. 472, 170 A24 349 (1961) (garne).
A danger is deemed to ba “obvious” when “both fhe condition md the risk are -
apparent to and would be recognized by a reasonable man, in the position of the
vistor, exerexsh'sg nomal parception, mmﬂigame, and Judgment® Restatement,
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suprs, § 343A comment b, For s danger to be “kmown,” i amst ‘6ot only be known

o exist, but ... aleo besecognized thut it is dangerous and the probability and gravity
of the threatened harma mvst bs appreoiated.” Id, Although fhe question of whether
a dangér was known or obvious is uswally a question of fact for the jury, the
quostion may be decided by the eourt whete teasonable minds could not differ as
to the conclusion, See Restatemont, supra, § 328B comments ¢ and d.

When an invites enfors business premisss, discovers dangerous conditions which
ars both obvious and aveidable, and neveitheless prooseds voluntaifly to encounter
them, the dootrine of agsumptfon. of risk opsrates mesely &  countepart i the
posseasor's Jaok of duty $o piroteot the invitse frorn thoss risks, Ste Hatper & Jamas,
Ths Law of Toxts, Vol 2 §21.1.{1956); Progsex, Law of Tors § 68 st 440446 (4th
ed, 1971); Restatoment, suprs, § 4964 comment o & § 496C commenta b, d, & o, .
By voluntartly procseding to encounter & known or obvious denger, the favites is
deerned o have agreed fo accept the risk and to underiake to look out for himsel?,

Camender v. Pltater, 469 A2 120, 12324, 125 (Pa. 1983),
By hes depositiontestimony, PlainifPtestified hat tho stepsleading o fhe sidewelkciu front

-of Additional Defendants’ yesidencs weve covered in foe, and thers wastsio clem path fo tiavesss

B6Q4. LLC, Bxhibit ¥ at 36. When she arrived at the home that day, sheuséd an adjecent banister
ta fraverse the staps. Id, at 38. During her visit, she mﬁde atipto i?m stote, once again using the
adjacent banistm: to traverse the steps on her way to the store, and tpon her retuen. I, at 4245,
On. these oocasions; it was Hight ot and Plaintiff could ses the teé and snow on the stops and she
noted them to be shppery. 14, However, at the time ofhe.r i, Pla‘inﬁffwaa traversing the steps

without holding onto the banister, even ﬁaough thete was nofhing treventing hex from domg 50, |
and she know from her experionces earlier that day that the staps wete los-covered and sippery.

-

1, at 57,

1-3. :
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Upon consideration, the Cowst finds that Plaintief was ot natice of ik open and obvious
cond}ﬁon, and she could have aipoided the same and preventad har kant by holding the hondrail

édjacent to the stairs, just ag she did the prior three (3) times that she ftavelled the staiks that satne

day. See Cotrender v, Fitiore, 469 A2 120 (Pa. 1983) (PlaintifPwas owed no duy of onrs whre
traversed a oleatly icy path into 2 building vsing available resouroes o sady howself on the way,

“but did not use avallable resources to balance herself upon exiting the building, thereby

wnderteking a known and avoldable risk). Accordingly, Additions) Defntarts’ Motion for
Summary Tadgment is hereby GRANTED, |

BY THE COURT;

' CRAVG A, DALYLY, O - T
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