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IN RE:  IREX CORPORATION,   IN THE SUPERIOR COURT OF 
PENNSYLVANIA    

  Appellee    
    

v.    
    

MITCHELL PARTNERS, LTD., ET AL.,    
    

  Appellants   No. 562 MDA 2013 
 

Appeal from the Judgment Entered March 28, 2013 
In the Court of Common Pleas of Lancaster County 

Civil Division at No.:  CI-07-01322 

 
IREX CORPORATION,   IN THE SUPERIOR COURT OF 

PENNSYLVANIA    
    

v.    
    

MITCHELL PARTNERS, LTD.; JAMES E. 
MITCHELL, AS GENERAL PARTNER OF 

J.E. MITCHELL & CO., L.P.; J.E. 
MITCHELL & CO., L.P., AS GENERAL 

PARTNER, TRADING AS MITCHELL 
PARTNERS, L.P.; GARY L. SAMPLE; 

JOYCE A. SAMPLE; JOSEPHINE A. 
FEAGLEY; GLS PARTNERS; AND LONG 

ORTHODONITIC ASSOCIATES, P.C. 

RETIREMENT PLAN 

   

    

APPEAL OF:  SAMPLE, GARY; SAMPLE, 
JOYCE; FEAGLEY, JOSEPHINE; GLS 

PARTNERS; LONG ORTHODONTICS, PC 
RETIREMENT PLAN 

   
 

 
No. 598 MDA 2013 

    
Appeal from the Judgment Entered March 28, 2013 

In the Court of Common Pleas of Lancaster County 
Civil Division at No. CI-2007-01322 

 
BEFORE:  BENDER, P.J., WECHT, J. AND FITZGERALD, J.* 
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MEMORANDUM BY BENDER, P.J. FILED DECEMBER 05, 2013 

 
Irex Corporation (Irex) commenced this dissenters’ rights action 

pursuant to the Pennsylvania Business Corporations Law (BCL), 15 Pa.C.S. 

§§ 1571-80.  Following a non-jury trial, judgment was entered on March 28, 

2013, in favor of Irex.  Respondents-below appeal from the judgment in two 

groups: (1) Mitchell Partners, LTD; James E. Mitchell, as general partner of 

J.E. Mitchell & Co., L.P.; J.E. Mitchell & Co., L.P., as general partner trading 

as Mitchell Partners, L.P. (collectively, the Mitchell Partners); and (2) Gary L. 

Sample; Joyce A. Sample; Josephine A. Feagley; GLS Partners; and Long 

Orthodontic Associates, P.C., Retirement Plan (collectively, the Sample 

Parties).  We affirm. 

The Mitchell Partners raise the following issues on appeal: 

[1.] Whether the trial court’s stated bases (including its weighing 
of the trial evidence and its credibility decisions) for its 

determination that the fair value of Irex common stock on 
October 20, 2006[,] was $66.00 per share are predicated upon 

erroneous conclusions of law and the manifestly unreasonable 
and capricious disregard of competent evidence. 

 

[2.] Whether the trial court erred as a matter of law in applying 
an “asbestos discount” to its conclusion of value regarding the 

fair value of Irex stock on October 20, 2006, where the 
“asbestos discount” was calculated using ipse dixit formulations 

proffered by Irex’s analysts that find no support in the financial 
community or in Pennsylvania law. 

 
[3.] Whether the trial court erred as a matter of law in excluding 

evidence of Irex’s actual financial performance following the 
October 20, 2006 Merger that was offered for the sole purpose 

of assessing the reasonableness of the cash flow projections 
prepared by the conflicted insiders comprising Irex’s senior 

management and subsequently used in the discounted cash flow 
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analyses offered by Irex at trial as proof of fair value.  In view of 

Irex’s post-trial assertion highlighting the absence of any 
evidence of Irex’s post-Merger financial performance, this 

Question includes the issue of whether Irex is now estopped 
from contesting the consideration of the evidence demonstrating 

Irex’s post-Merger performance proffered by the Mitchell 
Partners Respondents at trial. 

 
[4.] Whether the trial court erred as a matter of law and/or 

abused its discretion in its analysis and conclusions regarding the 
interest awarded to the Mitchell Partners Respondents in 

connection with the deferred payment received for their Irex 
common stock. 

 
Mitchell Partners brief at 4. In addition, the Sample Parties raise the 

following issue: 

Whether Joyce Sample retained her rights as a dissenting 
shareholder when a third party custodian inadvertently and 

without authorization tendered her shares to Irex approximately 
one year after the merger[.] 

 
Sample Parties brief at 3. 

In addressing these issues, our review is limited to 

a determination of whether the findings of the trial court are 

supported by competent evidence and whether the trial court 
committed error in the application of law.  Findings of the trial 

judge in a non-jury case must be given the same weight and 

effect on appeal as a verdict of a jury and will not be disturbed 
on appeal absent error of law or abuse of discretion.  When this 

Court reviews the findings of the trial judge, the evidence is 
viewed in the light most favorable to the victorious party below 

and all evidence and proper inferences favorable to that party 
must be taken as true and unfavorable inferences rejected.  The 

[trial] court’s findings are especially binding on appeal, where 
they are based upon the credibility of the witnesses, unless it 

appears that the court abused its discretion or that the court’s 
findings lack evidentiary support or that the court capriciously 

disbelieved the evidence. Conclusions of law, however, are not 
binding on an appellate court, whose duty it is to determine 

whether there was a proper application of law to fact by the 
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[trial] court. With regard to such matters, our scope of review is 

plenary as it is with any review of questions of law. 
 

Piston v. Hughes, 62 A.3d 440, 443 (Pa. Super. 2013) (quoting Shaffer v. 

O’Toole, 964 A.2d 420, 422-23 (Pa. Super. 2009) (internal quotation 

omitted); see also Appeal of O’Connor, 283 A.2d 279, 280 (Pa. 1971) 

(rejecting an appellant’s request to make an independent determination as 

to the fair value of her shares and stating, “This Court does not sit as a trier 

of issues of fact, expecting to be persuaded that one or the other side is 

more credible.”) (quoting Reed v. Universal C.I.T. Credit Corp., 253 A.2d 

101, 104 (Pa. 1969)). 

We have reviewed the certified record, the briefs of the parties, the 

applicable law, and the well-reasoned opinion authored by the Honorable 

Howard F. Knisely of the Court of Common Pleas of Lancaster County, dated 

October 9, 2012.  We conclude that Judge Knisely’s opinion is dispositive of 

the issues presented in this appeal.  Accordingly, we adopt the opinion as 

our own for purposes of further appellate review. 

In light of our conclusion, the Application to Strike filed by the Mitchell 

Partners and the Application to Amend (titled “Application of ‘Sample Parties’ 

to Revise ‘Cross Appeals’ Designation”) filed by the Sample Parties are 

denied as moot. 

Judgment affirmed.  Application to Strike denied as moot.  Application 

to Amend denied as moot. 
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Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 
Date: 12/5/2013 

 


























































