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��� ,Q� WKLV� DSSHDO�ZH�PXVW� GHWHUPLQH�ZKHWKHU� WKH� VHQWHQFH� LPSRVHG�E\

WKH�FRXUW�XSRQ�UHYRFDWLRQ�RI�DSSHOODQW¶V�SDUROH�DQG�SUREDWLRQ�LV�LOOHJDO���:H

DIILUP�

��� 7KH�IDFWV��DV�JOHDQHG� IURP�WKH� UHFRUG�� UHYHDO� WKDW�RQ�0D\����������

ZKLOH� LQFDUFHUDWHG� LQ� <RUN� &RXQW\� SULVRQ� RQ� DQ� XQUHODWHG� FRQYLFWLRQ�

DSSHOODQW��'RULV�:DUH�� HQWHUHG�D�QHJRWLDWHG�SOHD� RI� JXLOW\� WR� D� UHWDLO� WKHIW

FKDUJH��JUDGHG�DV�D� WKLUG�GHJUHH�IHORQ\�� LQ� WKH�&RXUW� RI�&RPPRQ�3OHDV� RI

/DQFDVWHU� &RXQW\� IRU� KHU� -XQH� ���� ������ UHWDLO� WKHIW� RI� D� VL[�SDFN� RI� 2OG

����������������������������������

�� $SSHOODQW� FKDUDFWHUL]HV� WKH� LQVWDQW� PDWWHU� DV� DQ� DSSHDO� IURP� WKH� RUGHU
ZKLFK�JUDQWHG�KHU�SHWLWLRQ�IRU�UHFRQVLGHUDWLRQ�RI�VHQWHQFH��FODLPLQJ�WKDW�WKH
UHVXOWDQW�PRGLILHG�VHQWHQFH�ZKLFK�UHGXFHG�WKH�WHUP�RI�LQFDUFHUDWLRQ�LQLWLDOO\
LPSRVHG� LV�� QRQHWKHOHVV�� LOOHJDO�� +HU� FKDOOHQJH�� KRZHYHU�� LV�PRUH� SURSHUO\
VHHQ�DV�IURP�WKH�RUGHU�HQWHUHG�E\�WKH�/DQFDVWHU�&RXQW\�&RXUW�RI�&RPPRQ
3OHDV�� UHYRNLQJ� KHU� SUREDWLRQ� DQG� SDUROH� DQG� LPSRVLQJ� D� WHUP� RI� WRWDO
FRQILQHPHQW�
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0LOZDXNHH� EHHU��� 3XUVXDQW� WR� WKH� QHJRWLDWHG� SOHD� DJUHHPHQW�� WKH� FRXUW

VHQWHQFHG�0V��:DUH� WR� ³HLJKW� WR� WZHQW\�WKUHH�PRQWKV� LQ� /DQFDVWHU�&RXQW\

3ULVRQ�� WR� EH� IROORZHG� DV� D� VSOLW� VHQWHQFH� ZLWK� WZR� \HDUV� RI� FRQVHFXWLYH

SUREDWLRQ«�´� 7KH� FRXUW� JDYH�0V��:DUH� FUHGLW� IRU� ���� GD\V� �DSSUR[LPDWHO\

QLQH�PRQWKV�� VHUYHG�� 7KXV�� RQ�0D\� ���� ������ HOHYHQ� GD\V� DIWHU� VHQWHQFH

ZDV�LPSRVHG��0V��:DUH�ZDV�SDUROHG�DV�VKH�KDG�VHUYHG�WKH�PLQLPXP�WHUP�RI

KHU�VHQWHQFH�RI�LQFDUFHUDWLRQ��

��� $SSUR[LPDWHO\�VL[�ZHHNV�ODWHU��RQ�-XO\�����������0V��:DUH�FRPPLWWHG

D� UHWDLO� WKHIW� LQ� <RUN� &RXQW\� WR�ZKLFK� VKH� VXEVHTXHQWO\� HQWHUHG� D� SOHD� RI

JXLOW\�DQG�ZDV�VHQWHQFHG�WR�VHUYH�D�WHUP�RI� LPSULVRQPHQW�RI� IURP�QLQH� WR

WZHQW\�WKUHH�PRQWKV�E\�WKH�<RUN�&RXQW\�FRXUW��2Q�6HSWHPEHU�����������WKH

/DQFDVWHU�&RXQW\�2IILFH�RI�$GXOW�3UREDWLRQ�DQG�3DUROH�ILOHG�D�FDSLDV�DOOHJLQJ

0V�� :DUH� YLRODWHG� D� FRQGLWLRQ� RI� KHU� SUREDWLRQ� DQG� SDUROH� WR� WKH� SULRU

/DQFDVWHU� &RXQW\� VHQWHQFH�� $� SUREDWLRQ� DQG� SDUROH� YLRODWLRQ� KHDULQJ� ZDV

FRQGXFWHG�RQ�)HEUXDU\�����������ZKHUHLQ�LW�ZDV�HVWDEOLVKHG�WKDW�0V��:DUH¶V

����������������������������������

�� 7KH� UHFRUG� UHYHDOV� WKDW� 0V�� :DUH� KDV� EHHQ� LGHQWLILHG� XQGHU� WKLUW\�RQH
DOLDVHV��WZHQW\�WZR�VRFLDO�VHFXULW\�QXPEHUV�DQG�HLJKWHHQ�GDWHV�RI�ELUWK�RYHU
WKH�FRXUVH�RI�WKH�SDVW�WZHQW\�WKUHH�\HDUV��$W�WKH�WLPH�RI�VHQWHQFLQJ�LQ�WKH
LQVWDQW� PDWWHU�� KHU� SULRU� FULPLQDO� FRQYLFWLRQV� LQFOXGHG� ³WKUHH� FULPLQDO
FRQVSLUDFLHV�� WZR� WKHIWV�� IRXU� UHFHLYLQJ� VWROHQ� SURSHUWLHV�� WZR� YLRODWLRQV� RI
WKH� &RQWUROOHG� 6XEVWDQFH� $FW�� RQH� VKRSOLIWLQJ�� WZHOYH� UHWDLO� WKHIWV�� RQH
ODUFHQ\�� WZR� JUDQG� ODUFHQLHV�� RQH� SHWW\� ODUFHQ\�� RQH� EDLO� MXPSLQJ�� WKUHH
SRVVHVVLRQ�RI�VWROHQ�SURSHUWLHV��RQH�SRVVHVVLRQ�RI�D�K\SRGHUPLF�LQVWUXPHQW
DQG�WZR�SUREDWLRQ�RU�SDUROH�YLRODWLRQV�´

��,W�DSSHDUV�WKDW�0V��:DUH¶V�SDUROH�LQ�WKH�LQVWDQW�PDWWHU�FRLQFLGHG�ZLWK�KHU
SDUROH�LQ�WKH�XQUHODWHG�<RUN�&RXQW\�PDWWHU�
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SDUROH�ZDV�WR�H[SLUH�RQ�-XO\�����������0V�:DUH�GLG�QRW�FRQWHVW�WKH�RIIHQVH

ZKLFK� IRUPHG� WKH� EDVLV� RI� WKH� SDUROH� DQG� SUREDWLRQ� YLRODWLRQ�� $W� WKH

FRQFOXVLRQ� RI� WKH� KHDULQJ�� WKH� FRXUW� UHYRNHG� 0V�� :DUH¶V� SDUROH� DQG

SUREDWLRQ�� $� SUHVHQWHQFH� UHSRUW� ZDV� RUGHUHG� DQG� RQ� -XQH� ���� ������ WKH

FRXUW� VHQWHQFHG�0V��:DUH� WR� ³WKUHH�DQG�D�KDOI� WR�VHYHQ�\HDUV� LQ� WKH� VWDWH

V\VWHP«FRQVHFXWLYH�WR�DQ\�VHQWHQFH�\RX¶UH�FXUUHQWO\�VHUYLQJ�´

��� 0V�� :DUH� ILOHG� D� SHWLWLRQ� IRU� UHFRQVLGHUDWLRQ� RI� VHQWHQFH� ZKLFK� ZDV

JUDQWHG� DQG� E\� RUGHU� GDWHG� -XO\� ��� ������ KHU� VHQWHQFH� ZDV� PRGLILHG

GRZQZDUG�� 6KH� ZDV� JLYHQ� FUHGLW� IRU� ���� GD\V� VHUYHG�� 7KH� FRXUW¶V� RUGHU

SURYLGHG��³>W@KH�'HIHQGDQW¶V�VHQWHQFH�LV�PRGLILHG�IURP��ò�\HDUV�WR���\HDUV

WR���ò�PRQWKV� WR���ò�PRQWKV��7KH�VHQWHQFH� UHPDLQV� FRQVHFXWLYH� WR� DQ\

VHQWHQFH�EHLQJ�VHUYHG�DV�RI�-XQH����������´

��� 0V��:DUH�QRZ�DSSHDOV�WKHUHIURP�DQG�UDLVHV�WZR�LVVXHV�IRU�RXU�UHYLHZ�

,�� :+(7+(5� 7+(� 6(17(1&(� ,0326('� %<� 7+(� /2:(5
&2857�,6�,//(*$/"

,,�� :+(7+(5� 7+(� /2:(5� &2857� 0$1,)(67/<� $%86('
,76� ',6&5(7,21� ,1� 6(17(1&,1*� 7+(� '()(1'$17� 72
��ò�72���ò�0217+6�,035,6210(17"

��� ,Q�VXSSRUW�RI�KHU�ILUVW�LVVXH�RQ�DSSHDO��0V��:DUH�FRUUHFWO\�DUJXHV��LQWHU

DOLD��WKDW�XSRQ�UHYRFDWLRQ�RI�SDUROH�� WKH�RQO\�VHQWHQFLQJ�RSWLRQ�DYDLODEOH�LV

UHFRPPLWPHQW� WR� VHUYH� WKH� EDODQFH� RI� WKH� WHUP� LQLWLDOO\� LPSRVHG�

&RPPRQZHDOWK� Y�� )DLU�� ���� $��G� ���� �3D�6XSHU�� ������� 7KLV� FRXUW� KDV

SUHYLRXVO\�KHOG�
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&OHDUO\��WKH�RUGHU�UHYRNLQJ�SDUROH�GRHV�QRW�LPSRVH�D�QHZ
VHQWHQFH�� LW� UHTXLUHV� DSSHOODQW�� UDWKHU�� WR� VHUYH� WKH
EDODQFH� RI� D� YDOLG� VHQWHQFH� SUHYLRXVO\� LPSRVHG�� 6HH
&RPPRQZHDOWK�Y��&DUWHU������3D�6XSHU�����������Q���
���� $��G� ����� ���� Q��� �������� 0RUHRYHU�� VXFK� D
UHFRPPLWWDO� LV� MXVW� WKDW� ±� D� UHFRPPLWWDO� DQG� QRW� D
VHQWHQFH�� $EUDKDP� Y�� 'HSW�� RI� &RUUHFWLRQV�� ���
3D�&PZOWK��������������$��G������������������)XUWKHU��DW
D�³9LRODWLRQ�RI�3DUROH´�KHDULQJ��WKH�FRXUW�LV�QRW�IUHH�WR�JLYH
D�QHZ�VHQWHQFH��7KH�SRZHU�RI�WKH�FRXUW�DIWHU�D� ILQGLQJ�RI
YLRODWLRQ� RI� SDUROH� LQ� FDVHV� QRW� XQGHU� WKH� FRQWURO� RI� WKH
6WDWH� %RDUG� RI� 3DUROH� LV� ³WR� UHFRPPLW� WR� MDLO«�´� 6HH
&RPPRQZHDOWK�Y��)DLU������3D�6XSHU��������������$��G
����� ���� ������� FLWLQJ� ��� 3�6�� �� ����� 7KHUH� LV� QR
DXWKRULW\� IRU� JLYLQJ� D�QHZ� VHQWHQFH�ZLWK� D�PLQLPXP�DQG
PD[LPXP��,G��DW���������$��G�DW�����

&RPPRQZHDOWK�Y��0LWFKHOO������$��G�����������3D�6XSHU��������

��� +RZHYHU��LW�LV�FOHDU�WKH�LQVWDQW�PDWWHU�LQYROYHG�QRW�PHUHO\�UHYRFDWLRQ

RI�SDUROH��+HUH��DSSHOODQW¶V�SUREDWLRQ�ZDV�DOVR�UHYRNHG�

��� :H�LQLWLDOO\�QRWH�WKDW�WKH�FRXUW�KDG�WKH�DXWKRULW\�WR�UHYRNH�DSSHOODQW¶V

SUREDWLRQ� GHVSLWH� WKH� IDFW� WKDW�� DW� WKH� WLPH� RI� UHYRFDWLRQ� RI� SUREDWLRQ�

DSSHOODQW� KDG�QRW� \HW� EHJXQ� WR� VHUYH� WKH�SUREDWLRQDU\�SRUWLRQ� RI� KHU� VSOLW

VHQWHQFH�DQG�HYHQ�WKRXJK� WKH� RIIHQVH�XSRQ�ZKLFK� UHYRFDWLRQ� RI� SUREDWLRQ

ZDV� EDVHG� RFFXUUHG� GXULQJ� WKH� SDUROH� SHULRG� DQG� QRW� WKH� SUREDWLRQDU\

SHULRG�

��� ,Q�&RPPRQZHDOWK�Y��'LFNHQV������$��G������3D�6XSHU���������RQ

GLUHFW� DSSHDO� IURP� DQ� RUGHU� UHYRNLQJ� KLV� SDUROH� DQG� SUREDWLRQ�� DSSHOODQW

FRQWHQGHG�� LQWHU�DOLD�� WKDW�WKH�FRXUW�HUUHG�EHFDXVH� WKH�QHZ�RIIHQVHV�ZKLFK

IRUPHG� WKH� EDVLV� RI� WKH� YLRODWLRQ�� ³RFFXUUHG� EHIRUH� KH� EHJDQ� VHUYLQJ� KLV
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SUREDWLRQ�DQG��WKHUHIRUH��GLG�QRW�FRQVWLWXWH�D�YLRODWLRQ�RI�SUREDWLRQ�´�,G��DW

�������:H�KHOG�

7KH� IDFW� WKDW� DSSHOODQW� KDG� QRW� FRPPHQFHG� VHUYLQJ
SUREDWLRQ�ZKHQ�WKH�QHZ�RIIHQVH�RFFXUUHG�GLG�QRW�SUHYHQW
WKH�FRXUW�IURP�UHYRNLQJ�LWV�SULRU�RUGHU�SODFLQJ�DSSHOODQW�RQ
SUREDWLRQ�� $� VLPLODU� LVVXH� ZDV� EHIRUH� WKLV� &RXUW� LQ
&RPPRQZHDOWK�Y��:HQGRZVNL������3D�6XSHU����������
$��G� ���� ������� �DOORFDWXU� GHQLHG� 'HFHPEHU� ���� ������
7KH�&RXUW�WKHUH�KHOG�WKDW�IRU�UHYRFDWLRQ�SXUSRVHV�WKH�WHUP
RI� SUREDWLRQ� LQFOXGHG� WKH� WLPH� EHJLQQLQJ� ZKHQ� SUREDWLRQ
ZDV�JUDQWHG��7KH�&RXUW�VDLG�

,I��DW�DQ\� WLPH�EHIRUH� WKH�GHIHQGDQW�KDV�FRPSOHWHG
WKH�PD[LPXP�SHULRG�RI�SUREDWLRQ��RU�EHIRUH�KH�KDV
EHJXQ�VHUYLFH�RI�KLV�SUREDWLRQ��KH�VKRXOG�FRPPLW
RIIHQVHV� RI� VXFK� QDWXUH� DV� WR� GHPRQVWUDWH� WR� WKH
FRXUW�WKDW�KH� LV�XQZRUWK\�RI�SUREDWLRQ�DQG�WKDW� WKH
JUDQWLQJ�RI�WKH�VDPH�ZRXOG�QRW�EH�LQ�VXEVHUYLHQFH�WR
WKH� HQGV� RI� MXVWLFH� DQG� WKH� EHVW� LQWHUHVWV� RI� WKH
SXEOLF�� RU� WKH� GHIHQGDQW�� WKH� FRXUW� FRXOG� UHYRNH� RU
FKDQJH� WKH� RUGHU� RI� SUREDWLRQ�� $� GHIHQGDQW� RQ
SUREDWLRQ�KDV�QR�FRQWUDFW�ZLWK�WKH�FRXUW��+H�LV�VWLOO�D
SHUVRQ�FRQYLFWHG�RI�FULPH��DQG�WKH�H[SUHVVHG�LQWHQW
RI�WKH�&RXUW�WR�KDYH�KLP�XQGHU�SUREDWLRQ�EHJLQQLQJ
DW�D�IXWXUH�WLPH�GRHV�QRW� ³FKDQJH�KLV�SRVLWLRQ�IURP
WKH�SRVVHVVLRQ�RI� D� SULYLOHJH� WR� WKH� HQMR\PHQW� RI� D

����������������������������������

�� ,Q� 'LFNHQV�� DSSHOODQW� ZDV� VHQWHQFHG� WR� VHUYH� ��ò� WR� ��� PRQWKV
LQFDUFHUDWLRQ�RQ�$SULO�����������IRU�YROXQWDU\�PDQVODXJKWHU�DQG�ZDV�SODFHG
RQ� SUREDWLRQ� IRU� D� FRQVHFXWLYH� SHULRG� RI� ILYH� \HDUV� IRU� SRVVHVVLRQ� RI� DQ
LQVWUXPHQW� RI� FULPH� �3,&��� +H�ZDV� JUDQWHG� HDUO\� SDUROH� RQ� 1RYHPEHU� ���
������2Q�0DUFK�����������ZKLOH�VWLOO�RQ�SDUROH��DSSHOODQW�ZDV�DUUHVWHG�DQG
FKDUJHG� ZLWK� DVVDXOW�� UHFNOHVVO\� HQGDQJHULQJ� DQRWKHU� SHUVRQ� DQG
HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG�DULVLQJ�RXW�RI�DQ�LQFLGHQW�RI�FKLOG�DEXVH�
+H� ZDV� VXEVHTXHQWO\� FRQYLFWHG� RI� WKH� FKDUJHV�� $V� D� UHVXOW�� RQ� -XQH� ���
������ D� GHWDLQHU� IRU� YLRODWLQJ� SDUROH� DQG� SUREDWLRQ� RQ� WKH� YROXQWDU\
PDQVODXJKWHU�DQG�3,&�FRQYLFWLRQV�ZDV�KHDUG��7KHUHDIWHU��DSSHOODQW¶V�SDUROH
RQ�WKH�YROXQWDU\�PDQVODXJKWHU�FRQYLFWLRQ�ZDV�UHYRNHG��KLV�SUREDWLRQ�RQ�WKH
3,&�FRQYLFWLRQ�ZDV�DOVR�UHYRNHG�DQG�KH�ZDV�VHQWHQFHG�WR�SULVRQ�IRU�QRW�OHVV
WKDQ��ò�\HDUV�QRU�PRUH�WKDQ���\HDUV�� WR�EH�VHUYHG�DIWHU�WKH�VHQWHQFH� IRU
WKH�QHZ�RIIHQVHV�DQG�FRQVHFXWLYH�WR�KLV�EDFNWLPH�IRU�YLRODWLRQ�RI�SDUROH��,G�
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ULJKW�´�%XUQV�Y��8QLWHG�6WDWHV������8�6�����������
���6�&W���������������/�(G������������������

,G��DW����������$��G�DW������HPSKDVLV�LQ�RULJLQDO�>�@

,G���DW������DGGLWLRQDO�FLWDWLRQV�RPLWWHG��

���� )XUWKHU��WKLV�FRXUW�KDV�SUHYLRXVO\�DJUHHG�WKDW�D�WHUP�RI�SUREDWLRQ�

PD\�DQG� VKRXOG�EH� FRQVWUXHG� IRU� UHYRFDWLRQ� SXUSRVHV� DV
LQFOXGLQJ� WKH� WHUP� EHJLQQLQJ� DW� WKH� WLPH� SUREDWLRQ� LV
JUDQWHG�� 2WKHUZLVH�� KDYLQJ� EHHQ� JUDQWHG� SUREDWLRQ� D
GHIHQGDQW� FRXOG� FRPPLW� FULPLQDO� DFWV�ZLWK� LPSXQLW\� ±� DV
IDU� DV� UHYRFDWLRQ� RI� SUREDWLRQ� LV� FRQFHUQHG� ±� XQWLO� KH
FRPPHQFHG�DFWXDO�VHUYLFH�RI�WKH�SUREDWLRQDU\�SHULRG�

&RPPRQZHDOWK� Y�� :HQGRZVNL�� ���� $��G� DW� ���� �TXRWLQJ� :ULJKW� Y�

8QLWHG�6WDWHV������$��G��������������'�&�$SS���������

���� %DVHG�RQ�WKH�IRUHJRLQJ��LW�LV�FOHDU�WKDW�WKH�FRXUW�LQ�WKH�LQVWDQW�PDWWHU

KDG� WKH�SURSHU�DXWKRULW\� WR� UHYRNH�QRW�RQO\�DSSHOODQW¶V�SDUROH�� EXW� DOVR� WR

UHYRNH�DSSHOODQW¶V�SUREDWLRQ��0RUHRYHU��RQFH� WKH�FRXUW� UHYRNHG�DSSHOODQW¶V

SUREDWLRQ��LW�KDG�WKH�VDPH�VHQWHQFLQJ�RSWLRQV�DYDLODEOH�WKDW�H[LVWHG�DW� WKH

WLPH�RI�WKH�RULJLQDO�VHQWHQFLQJ��&RPPRQZHDOWK�Y��6PLWK������$��G������

������3D�6XSHU��������

���� 7KH� VWDWXWRU\� PD[LPXP� VHQWHQFH� ZKLFK� FRXOG� EH� LPSRVHG� LQ� WKLV

PDWWHU�ZDV�VHYHQ�\HDUV�LPSULVRQPHQW�DQG�D������������ILQH�����3D�&�6�$�

�������E�����LY��� ��������� ��������� ,W� LV� REYLRXV�� EDVHG� RQ� RXU� FDUHIXO

UHYLHZ� RI� WKH� HQWLUH� UHFRUG� LQ� WKLV� PDWWHU�� WKDW� WKH� FRXUW¶V� VHQWHQFLQJ

VFKHPH�� XSRQ� UHYRFDWLRQ� RI� SUREDWLRQ�� ZDV� WR� LPSRVH� WKH� VWDWXWRU\

PD[LPXP�SHQDOW\�RI�LQFDUFHUDWLRQ��7KH�FRXUW�ZDV��RI�FRXUVH��HPSRZHUHG�WR

GR� VR�� 1RQHWKHOHVV�� DSSHOODQW� VXJJHVWV� WKDW� WKH� ³SURSHU� SURFHGXUH� LQ� WKLV
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FDVH�ZRXOG�KDYH�EHHQ�WR�>UHFRPPLW@�:DUH�WR�D�GHWHUPLQDWH�EDODQFH�RI�KHU

SDUROH�RQ�WKH���WR����PRQWK�VHQWHQFH��WKHQ�VHQWHQFH�:DUH�WR�D�FHUWDLQ�WHUP

RI� LPSULVRQPHQW� RQ� WKH� SUREDWLRQ� UHYRFDWLRQ>�@´� DQG� XUJHV� XV� WR� ILQG

LOOHJDOLW\�LQ�WKH�FRXUW¶V�IDLOXUH�WR�H[SOLFLWO\�GR�VR��:H�ZLOO�QRW�

���� ,Q� WKLV� FDVH�� WKH� SURFHGXUH� WKH� FRXUW� HPSOR\HG� ZDV� WR� VHQWHQFH

DSSHOODQW� GLUHFWO\� RQ� WKH� UHYRFDWLRQ� RI� SUREDWLRQ� WR� WKH� OHJDO� VWDWXWRU\

PD[LPXP� WHUP� RI� LQFDUFHUDWLRQ�� 7KH� ZLVHU� SURFHGXUDO� FRXUVH� PD\� KDYH

LQFOXGHG�D�VSHFLILF�DUWLFXODWLRQ�WKDW�WKH�VHQWHQFH�LPSRVHG�UHTXLUHG�DSSHOODQW

WR�VHUYH�WKH�UHPDLQGHU�RI�KHU�EDFN�WLPH�RQ�WKH�SDUROH�YLRODWLRQ��IROORZHG�E\

D�FRQVHFXWLYH�VHQWHQFH�IRU�UHYRFDWLRQ�RI�SUREDWLRQ�ZKLFK��ZKHQ�DGGHG�WR�WKH

EDFN� WLPH� UHPDLQGHU� RI� WKH� RULJLQDO� VHQWHQFH�� ZRXOG� HTXDO� WKH� VWDWXWRU\

PD[LPXP��1RQHWKHOHVV��LW�LV�FOHDU�WKDW�WKH�RXWFRPH��LQ�DQ\�HYHQW�DQG�XQGHU

HLWKHU� SURFHGXUH�� JLYHQ� WKH� FRXUW¶V� FOHDU� VHQWHQFLQJ� VFKHPH�� ZRXOG� KDYH

EHHQ�WKH�LPSRVLWLRQ�RI�WKH�VWDWXWRU\�PD[LPXP�VHQWHQFH�RI�LPSULVRQPHQW��D

OHJDO�VHQWHQFH�ZKLFK� WKH�FRXUW�ZDV�FOHDUO\�DXWKRUL]HG� WR� LPSRVH��7KXV��ZH

VHH� QR� UHDVRQ� WR� UHPDQG� IRU� WKH� SRLQWOHVV� DQG� IRUPDOLVWLF� UHSHWLWLRQ� RI

VHQWHQFLQJ� SURFHGXUHV�� WKH� RXWFRPH� RI� ZKLFK� ZRXOG� EH� D� IRUHJRQH

FRQFOXVLRQ�

���� $SSHOODQW�DOVR�DUJXHV�WKDW�WKH�VHQWHQFH�IRU�UHYRFDWLRQ�RI�SUREDWLRQ�DQG

SDUROH�ZKLFK�ZDV�LPSRVHG�³FRQVHFXWLYH�WR�DQ\�VHQWHQFH�EHLQJ�VHUYHG�DV�RI

-XQH���������>�@´�ZDV� LOOHJDO�EHFDXVH� WKH�RULJLQDO��� WR����PRQWK�VHQWHQFH

LPSRVHG� RQ� 0D\� ���� ������ ZDV� DOOHJHGO\� FRQFXUUHQW� ZLWK� DSSHOODQW¶V
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XQUHODWHG� <RUN� &RXQW\� VHQWHQFH� SXUVXDQW� WR� DSSHOODQW¶V� QHJRWLDWHG� SOHD

DJUHHPHQW��:H�GLVDJUHH�

���� :H� KDYH� FDUHIXOO\� UHYLHZHG� WKH� UHFRUG� DQG� LW� LV� FOHDU� WKDW� WKH� SOHD

DJUHHPHQW� XQGHU� ZKLFK� DSSHOODQW¶V� HLJKW� WR� WZHQW\�WKUHH� PRQWK� VHQWHQFH

ZDV�LPSRVHG��GLG�QRW�� LQ� IDFW��SURYLGH�RU�UHFRPPHQG� WKDW�WKH�VHQWHQFH�EH

LPSRVHG�FRQFXUUHQW�ZLWK�WKH�XQUHODWHG�<RUN�&RXQW\�VHQWHQFH���,W�LV�FOHDU�WKH

EDUJDLQHG� IRU�TXLG�SUR�TXR� LQ� WKLV�PDWWHU�ZDV� WKH� LPSRVLWLRQ� RI� D� WHUP� RI

LPSULVRQPHQW� RI� IURP� HLJKW� WR� WZHQW\�WKUHH� PRQWKV� LQ� H[FKDQJH� IRU

DSSHOODQW¶V� JXLOW\� SOHD��� 7KXV�� ZH� ILQG� DSSHOODQW¶V� UHOLDQFH� RQ

&RPPRQZHDOWK�Y��$QGHUVRQ������$��G������3D�6XSHU���������PLVSODFHG�

,Q�$QGHUVRQ�� D� SDQHO� RI� WKLV� FRXUW� KHOG� WKDW� ZKHUH� D� WULDO� FRXUW� LQLWLDOO\

����������������������������������

��1RU�GLG�WKH�FRXUW��DW�VHQWHQFLQJ��VWDWH�ZKHWKHU�WKH�HLJKW�WR�WZHQW\�WKUHH
PRQWK�/DQFDVWHU�&RXQW\� VHQWHQFH� VKRXOG� UXQ� FRQFXUUHQW� RU� FRQVHFXWLYH� WR
WKH�<RUN�&RXQW\�VHQWHQFH��$SSHOODQW�QRZ�DUJXHV�WKDW�EHFDXVH�RI�³WKH�FRXUW¶V
VLOHQFH´� RQ� WKH�PDWWHU�� WKH� VHQWHQFH� LPSRVHG� ZDV�� ³LQ� HIIHFW�´� FRQFXUUHQW
ZLWK�WKH�<RUN�&RXQW\� VHQWHQFH��$SSHOODQW¶V� DUJXPHQW� DSSHDUV� WR� EH�EDVHG
RQ�IRUPHU�5XOH�RI�&ULPLQDO�3URFHGXUH������D���ZKLFK�SURYLGHG�

�D��:KHQHYHU�PRUH� WKDQ�RQH� VHQWHQFH� LV� LPSRVHG�DW� WKH
VDPH� WLPH� RQ� D� GHIHQGDQW�� RU� ZKHQHYHU� D� VHQWHQFH� LV
LPSRVHG� RQ� D� GHIHQGDQW� ZKR� LV� LQFDUFHUDWHG� IRU� DQRWKHU
RIIHQVH�� VXFK� VHQWHQFHV� VKDOO� EH� GHHPHG� WR� UXQ
FRQFXUUHQWO\�XQOHVV�WKH�MXGJH�VWDWHV�RWKHUZLVH��>(PSKDVLV
DGGHG@�

+RZHYHU��EHFDXVH�5XOH������D��ZDV�UHVFLQGHG�HIIHFWLYH�-DQXDU\����������LW
KDV�QR�SURSHU�DSSOLFDWLRQ�WR�WKH�LQVWDQW�PDWWHU�ZKHUH�VHQWHQFH�ZDV�LPSRVHG
RQ�0D\����������

��$V�SUHYLRXVO\�H[SODLQHG��WKH�PD[LPXP�WHUP�RI�LPSULVRQPHQW�ZKLFK�FRXOG
KDYH�EHHQ�LPSRVHG�ZDV�VHYHQ�\HDUV�
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VHQWHQFHV�D�GHIHQGDQW�WR�FRQFXUUHQW�VHQWHQFHV�DV�SDUW�RI�D�QHJRWLDWHG�SOHD

DJUHHPHQW�� WKH� FRXUW¶V� VXEVHTXHQW� LPSRVLWLRQ� RI� FRQVHFXWLYH� VHQWHQFHV� RQ

UH�VHQWHQFLQJ�SXUVXDQW�WR�UHYRFDWLRQ�RI�SUREDWLRQ�LV�LQYDOLG��+HUH��WKHUH�ZDV

QR� QHJRWLDWHG� DJUHHPHQW� SURYLGLQJ� WKH� RULJLQDO� VHQWHQFH� ZDV� WR� UXQ

FRQFXUUHQW� ZLWK� DSSHOODQW¶V� H[LVWLQJ� <RUN� &RXQW\� VHQWHQFH�� 0RUHRYHU�� WKH

RULJLQDO� VHQWHQFH� FDQQRW� EH� GHHPHG� FRQFXUUHQWO\� LPSRVHG� XQGHU� IRUPHU

3D�5�&ULP�3�������D���7KXV��WKHUH�ZDV�QR�LOOHJDOLW\��RQ�UHYRFDWLRQ�RI�SDUROH

DQG� SUREDWLRQ�� LQ� WKH� FRXUW¶V� LPSRVLWLRQ� RI� D� VHQWHQFH� FRQVHFXWLYH� WR� DQ\

VHQWHQFH�V��DSSHOODQW�ZDV�WKHQ�VHUYLQJ�

���� $SSHOODQW¶V�ILQDO�FKDOOHQJH�LV�WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ�

$SSHOODQW� DOOHJHV� WKDW� WKH� FRXUW� GHYLDWHG� IURP� WKH� VHQWHQFLQJ� JXLGHOLQHV

ZLWKRXW� UHIHUHQFLQJ� WKH� JXLGHOLQHV� RQ� WKH� UHFRUG� DQG� ZLWKRXW� VWDWLQJ� LWV

UHDVRQV�IRU�GHYLDWLQJ�IURP�WKH�VXJJHVWHG�JXLGHOLQH�UDQJHV��7KLV�FODLP�PXVW

EH� GLVPLVVHG� DV� LW� LV� ZHOO�VHWWOHG� WKDW� ³>W@KH� VHQWHQFLQJ� JXLGHOLQHV� GR� QRW

DSSO\�WR�VHQWHQFHV�LPSRVHG�DV�D�UHVXOW�RI�SUREDWLRQ�RU�SDUROH�UHYRFDWLRQV«�´

���� 3D�&RGH� �������E��� &RPPRQZHDOWK� Y�� &DSSHOOLQL�� ���� $��G� �����

������3D�6XSHU���������0RUHRYHU��ZH�KDYH�FDUHIXOO\�UHYLHZHG�WKH�UHFRUG�LQ

WKLV� PDWWHU� DQG� DUH� SHUVXDGHG� WKDW� WKH� FRXUW� ZDV� FOHDUO\� DZDUH� RI� DQG

SURSHUO\�FRQVLGHUHG�WKH�DSSURSULDWH�IDFWRUV�LQ�IDVKLRQLQJ�VHQWHQFH�

���� 7KH�RUGHU�RI� WRWDO�FRQILQHPHQW�RI� IURP���ò�WR���ò�PRQWKV�LPSRVHG

IRU�UHYRFDWLRQ�RI�SDUROH�DQG�SUREDWLRQ�FRQVHFXWLYH�WR�DQ\�RWKHU�VHQWHQFH�V�

DSSHOODQW�ZDV�VHUYLQJ�DV�RI�-XQH�����������LV�DIILUPHG�
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