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$SSHOODQW � 1R�������3LWWVEXUJK�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�2FWREHU��������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%HGIRUG�&RXQW\�

&LYLO��1R�������������

%()25(���'(/�62/(��-2<&(�DQG�%(&.��--�

23,1,21�%<�'(/�62/(��-��� )LOHG���-XQH���������

��� 7KLV�DSSHDO�LV�IURP�D�&RXUW�RI�&RPPRQ�3OHDV�RUGHU�GHQ\LQJ�D�SHWLWLRQ

WR�UHYLHZ�WKH�FHUWLILFDWLRQ�RI�D�PHQWDO�KHDOWK�UHYLHZ�RIILFHU���:H�UHYHUVH�

��� $SSHOODQW��DJH�WZHQW\�VL[��DIWHU�DOOHJHGO\�WHOHSKRQLQJ�D�ERPE�WKUHDW�WR

$OWRRQD�+RVSLWDO�DQG�DFWLQJ�LQ�D�SDUDQRLG�DQG�EL]DUUH�PDQQHU��ZDV�DGPLWWHG

WR�WKH�6RPHUVHW�&RPPXQLW\�+RVSLWDO�RQ�0D\����������SXUVXDQW�WR����3�6�

����������$SSHOODQW�ZDV�FHUWLILHG�IRU�DQ�DGGLWLRQDO�WZHQW\�GD\V�XQGHU����3�6�

�� ������� � +H� ZDV� WKHQ� WUDQVIHUUHG� WR� WKH� %HGIRUG� /RQJ�7HUP� 6WUXFWXUHG

5HVLGHQFH� �/765�� RQ� -XQH� ��� ����� SXUVXDQW� WR� ��� 3�6�� �� �����E�� IRU� D

����������������������������������
� ,QYROXQWDU\� HPHUJHQF\� H[DPLQDWLRQ� DQG� WUHDWPHQW� DXWKRUL]HG� E\� D
SK\VLFLDQ²QRW�WR�H[FHHG�RQH�KXQGUHG�WZHQW\�KRXUV�

� ([WHQGHG� LQYROXQWDU\� HPHUJHQF\� WUHDWPHQW� FHUWLILHG� E\� D� MXGJH� RU
PHQWDO�KHDOWK�UHYLHZ�RIILFHU²QRW�WR�H[FHHG�WZHQW\�GD\V�
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SHULRG� RI� QLQHW\� GD\V�� � 2Q� $XJXVW� ���� ������ $SSHOODQW� ZDV� FHUWLILHG� E\� D

PHQWDO� KHDOWK� UHYLHZ� RIILFHU� IRU� DQ� DGGLWLRQDO� RQH� KXQGUHG� HLJKW\� GD\V

LQSDWLHQW� WUHDWPHQW� SXUVXDQW� WR� ��� 3�6�� �� ������ � 6XEVHTXHQWO\�� $SSHOODQW

ILOHG� D� SHWLWLRQ� WR� UHYLHZ� WKH� PHQWDO� KHDOWK� UHYLHZ� RIILFHU¶V� FHUWLILFDWLRQ

SXUVXDQW� WR� ��� 3�6�� �� �����E��� � )ROORZLQJ� D� KHDULQJ� EHIRUH� -XGJH� 'DQLHO

+RZVDUH��$SSHOODQW¶V�SHWLWLRQ�ZDV�GHQLHG���7KLV�DSSHDO�IROORZHG�

��� $SSHOODQW� SUHVHQWV� WKH� IROORZLQJ� LVVXHV� IRU� RXU� FRQVLGHUDWLRQ�� ���

ZKHWKHU�WKHUH�ZDV�VXIILFLHQW�HYLGHQFH�WR�MXVWLI\�IXUWKHU�LQSDWLHQW�SV\FKLDWULF

WUHDWPHQW������ZKHWKHU�WKH�RUGHU�HPSOR\HG�WKH�OHDVW�UHVWULFWLRQV�FRQVLVWHQW

ZLWK�DGHTXDWH�WUHDWPHQW��DQG�����ZKHWKHU�WKH�ORZHU�FRXUW�LPSURSHUO\�UHOLHG

XSRQ� KHDUVD\� WHVWLPRQ\� RIIHUHG� E\� D� OD\� ZLWQHVV� UHODWLQJ� WR� $SSHOODQW¶V

GLDJQRVLV�RI�EL�SRODU�GLVRUGHU��

��� :KLOH�WKUHH�LVVXHV�KDYH�EHHQ�UDLVHG��RXU�GLVSRVLWLRQ�UHTXLUHV�WKDW�ZH

RQO\�UHYLHZ�$SSHOODQW¶V�ILQDO�LVVXH�ZKLFK�FRQWHQGV�WKH�ORZHU�FRXUW�LPSURSHUO\

FRQVLGHUHG� WHVWLPRQ\� RIIHUHG� E\� D� OD\� ZLWQHVV� UHODWLQJ� WR� $SSHOODQW¶V

GLDJQRVLV� RI� EL�SRODU� GLVRUGHU�� � :H� DUH� PLQGIXO� WKDW� FRPSHWHQW� UHOHYDQW

�������������������������������������������������������������������������������������������������������������

� $OWKRXJK�$SSHOODQW
V�����GD\�LQYROXQWDU\�FRPPLWPHQW�FDOFXODWHG�IURP
$XJXVW����������SUHVXPDEO\�KDV�HQGHG��WKH�LVVXHV�UDLVHG�E\�WKLV�DSSHDO�DUH
QRW�PRRW�VLQFH�WKH\�DUH�FDSDEOH�RI�UHSHWLWLRQ�DQG�PD\�HYDGH�UHYLHZ��6HH�,Q
UH� :RRGVLGH�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �DSSHDOV� IURP
LQYROXQWDU\�FRPPLWPHQW�RUGHUV�ZKLFK�KDYH�H[SLUHG�DUH�QRW�PRRW�EHFDXVH�RI
WKH� LPSRUWDQW� OLEHUW\� LQWHUHVW� LQYROYHG� DQG� EHFDXVH� PRVW� LQYROXQWDU\
FRPPLWPHQW� RUGHUV� H[SLUH� EHIRUH� DSSHOODWH� UHYLHZ� LV� SRVVLEOH�� DQG� WKXV�
FKDOOHQJHG� SURFHGXUHV� FRXOG� FRQWLQXH� \HW� WKHLU� SURSULHW\� ZRXOG� HYDGH
DSSHOODWH�UHYLHZ��
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HYLGHQFH� KDYLQJ� SUREDWLYH� YDOXH� LV� JHQHUDOO\� DGPLVVLEOH� DQG� WKLV� FRXUW� RQ

DSSHDO�ZLOO�DFFRUG�D�ODUJH�PHDVXUH�RI�GLVFUHWLRQ�WR�WKH�WULDO�FRXUW�UHJDUGLQJ

LWV�DGPLVVLRQ�RU�H[FOXVLRQ���6HH�(QJOH�Y��:HVW�3HQQ�3RZHU��&R�������$��G

�����3D��6XSHU��������

��� 6SHFLILFDOO\��$SSHOODQW�DUJXHV�WKH�WULDO�FRXUW��LQ�UHDFKLQJ�LWV�FRQFOXVLRQ�

LPSURSHUO\� DGPLWWHG� DQG� UHOLHG� XSRQ� HYLGHQFH� RYHU� WKH� REMHFWLRQ� RI

$SSHOODQW¶V�FRXQVHO��LQ�WKH�WHVWLPRQ\�RI�D�OD\�ZLWQHVV�/LVD�%XFNZDOWHU��WKDW

$SSHOODQW�LV�VHYHUHO\�PHQWDOO\�GLVDEOHG�E\�UHDVRQ�RI�D�PRRG�GLVRUGHU�ZKLFK

LV�NQRZQ�DV�EL�SRODU����0V��%XFNZDOWHU�LV�WKH�SURJUDP�GLUHFWRU�IRU�WKH�/765

DQG� D� PHPEHU� RI� WKH� LQWHUGLVFLSOLQDU\� WUHDWPHQW� WHDP�� DVVLJQHG� WR

$SSHOODQW�� � +HU� WHVWLPRQ\� ZDV� XVHG� WR� HVWDEOLVK� WKDW� LQYROXQWDU\

FRPPLWPHQW� ZDV� QHFHVVDU\� EHFDXVH� $SSHOODQW� SRVHG� D� FOHDU� DQG� SUHVHQW

GDQJHU�WR�KLPVHOI�LI�QRW�RWKHUV�

����������������������������������
� 7KH�IROORZLQJ�WUDQVSLUHG�DW�WKH�KHDULQJ�

06��%8&.:$/7(5���+H�GRHV�KDYH�D�PHQWDO�LOOQHVV�GLDJQRVLV�
05��.((/(5���,�GRQ¶W�NQRZ�WKDW�VKH�ZRXOG�EH�TXDOLILHG�WR�DQVZHU�WKH

VSHFLILF�TXHVWLRQV�DERXW�KLV�PHQWDO�GLDJQRVLV�
7+(� &2857�� � :HOO�� ZKDW� GRHV� LW� PHDQ� KH� LV� VHYHUHO\� PHQWDOO\

GLVDEOHG�
06��%8&.:$/7(5���+H�KDV�LQ�OD\�WHUPV�ZKLFK�,�FDQ�DQVZHU�KH�KDV�D

PRRG�GLVRUGHU�� �+H�LV�ELSRODU��� ,Q�ROG�GD\V�WKDW�ZDV�PDQLF�GHSUHVVLYH�DQG
ZLWKRXW�KLV�PHGLFDWLRQ�KH�EHFRPHV�D�WKUHDW�WR�KLPVHOI�
1�7������������DW�������

� $FFRUGLQJ� WR� WHVWLPRQ\�� $SSHOODQW¶V� LQWHUGLVFLSOLQDU\� WUHDWPHQW� WHDP
LQFOXGHV� 0V�� %XFNZDOWHU�� 'U�� (GZDUG� /LSVNL�� $SSHOODQW¶V� SV\FKLDWULVW�� 0V�
&DWK\� 3OHVQLN�� $SSHOODQW¶V� LQWHQVLYH� FDVH� PDQDJHU�� DQG� 0V�� 'LQD
%XWWHUEDXJK��$SSHOODQW¶V�EDVH�VHUYLFH�XQLW�FDVH�PDQDJHU�DQG�KLV�WKHUDSLVW�
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��� 7KLV�FRXUW�KDV�QRWHG�LQ�WKH�SDVW�WKDW�WKH�&RXUW�RI�&RPPRQ�3OHDV�LV�WR

FRQGXFW�D�GH�QRYR�UHYLHZ�RI�WKH�GHWHUPLQDWLRQ�RI�WKH�PHQWDO�KHDOWK�UHYLHZ

RIILFHU���7KLV�LV�EHFDXVH�WKH�GHWHUPLQDWLRQ�RI�WKH�UHYLHZ�RIILFHU�LV�QRW�D�ILQDO

RUGHU�WKDW�LV�VXEMHFW�WR�DSSHDO�WR�DQ�DSSHOODWH�FRXUW���6HH�,Q�UH�-�0������

$��G����������Q�����3D��6XSHU��������

��� %ODFN
V�/DZ�'LFWLRQDU\�GHILQHV�D�KHDULQJ�GH�QRYR�DV��D�QHZ�KHDULQJ�RU

D�KHDULQJ�IRU�WKH�VHFRQG�WLPH��FRQWHPSODWLQJ�DQ�HQWLUH�WULDO�LQ�VDPH�PDQQHU

LQ�ZKLFK�PDWWHU�ZDV�RULJLQDOO\�KHDUG�DQG�D�UHYLHZ�RI�SUHYLRXV�KHDULQJ���2Q

KHDULQJ� 
GH�QRYR
�FRXUW�KHDUV�PDWWHU�DV�FRXUW�RI�RULJLQDO�DQG�QRW�DSSHOODWH

MXULVGLFWLRQ��� � %ODFN
V� /DZ� 'LFWLRQDU\� ���� ��WK� HG�� ������� 2XU� FDVH� ODZ

DFFRUGV�ZLWK�WKLV�GHILQLWLRQ���6HH�&RPPRQZHDOWK�Y��9LUQHOVRQ������$��G

����������3D��6XSHU���������GH�QRYR�UHYLHZ�HQWDLOV�IXOO�FRQVLGHUDWLRQ�RI�WKH

FDVH� DQHZ�� DQG� WKH� UHYLHZLQJ� ERG\� LV� LQ� HIIHFW� VXEVWLWXWHG� IRU� WKH� SULRU

GHFLVLRQ�PDNHU�DQG�UHGHFLGHV�WKH�FDVH��

��� )XUWKHU�� LQ� DGGUHVVLQJ� WKH� DGPLVVLRQ� RI� HYLGHQFH� DW� VXFK� GH� QRYR

KHDULQJV�� WKH� 3HQQV\OYDQLD�6XSUHPH�&RXUW� KDV� VWDWHG� WKDW� FRQVLGHULQJ� WKH

JUDYH�FRQVHTXHQFHV�RI�DQ�DGMXGLFDWLRQ�RI�PHQWDO�LOOQHVV��LW�LV�LPSHUDWLYH�WKDW

WKH� FRPPLWPHQW� FRXUW� VWULFWO\� FRPSO\�ZLWK� WKH� UXOHV� RI� HYLGHQFH� JHQHUDOO\

DSSOLFDEOH�WR�RWKHU�SURFHHGLQJV�ZKLFK�PD\�UHVXOW�LQ�DQ�H[WHQGHG�GHSULYDWLRQ

RI�DQ�LQGLYLGXDO¶V�OLEHUW\���7KH�&RPPRQZHDOWK¶V�EXUGHQ�WR�SUHVHQW�DGPLVVLEOH

HYLGHQFH�DW�WKH�FRPPLWPHQW�KHDULQJV�LV�VPDOO�FRPSDUHG�WR�WKH�LQGLYLGXDO¶V
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LQWHUHVW�LQ�QRW�EHLQJ�GHSULYHG�RI�OLEHUW\�RQ�WKH�EDVLV�RI�LQKHUHQWO\�XQUHOLDEOH

HYLGHQFH���6HH�,Q�UH�+XWFKLQVRQ������$��G������������Q����3D��������

��� +HUH��DW�WKH�GH�QRYR�KHDULQJ��0V��%XFNZDOWHU�ZDV�LGHQWLILHG�VLPSO\�DV

WKH�/765�SURJUDP�GLUHFWRU�DQG�ZKHQ�DVNHG�E\�$SSHOODQW¶V�FRXQVHO�DGPLWWHG

WKDW�VKH�LV�QRW�D�SK\VLFLDQ���1�7������������DW�����,Q�DGGLWLRQ��0V��%XFNZDOWHU

ZDV�QRW�TXDOLILHG�E\�WKH�WULDO�FRXUW�DV�DQ�H[SHUW�QRU�GLG�VKH�SXUSRUW�WR�EH�

5DWKHU�� VKH� FRXFKHG� KHU� RSLQLRQ� RI� $SSHOODQW¶V� PHGLFDO� GLDJQRVLV� LQ� ³OD\

WHUPV�´

���� 2XU� FRXUWV� KDYH� ORQJ� KHOG� WKDW� D� OD\� ZLWQHVV� PD\� WHVWLI\� DERXW� WKH

DSSDUHQW� SK\VLFDO� FRQGLWLRQ� RI� D� SHUVRQ�� � +RZHYHU�� WKH\� DUH� EDUUHG� IURP

WHVWLI\LQJ� WR� WKH� H[LVWHQFH� RU� QRQ�H[LVWHQFH� RI� D� GLVHDVH�� WKH� GLVFRYHU\� RI

ZKLFK�UHTXLUHV�WKH�WUDLQLQJ�DQG�H[SHULHQFH�RI�D�PHGLFDO�H[SHUW���7UDYHOOHUV

,QV��&R��Y��+HSSHQVWDOO�&R������$��G������3D��������

���� :H�FRQFOXGH��WKHUHIRUH��WKDW�WKH�ORZHU�FRXUW�LPSURSHUO\�SHUPLWWHG�0V�

%XFNZDOWHU�� D� OD\� ZLWQHVV� DQG� QRQ�H[SHUW�� WR� SURYLGH� H[SHUW� WHVWLPRQ\

UHJDUGLQJ�$SSHOODQW¶V�PHGLFDO�GLDJQRVLV��VSHFLILFDOO\�WKH�H[LVWHQFH�RI�D�PRRG

GLVRUGHU�NQRZ�DV�EL�SRODU���$FFRUGLQJO\��DEVHQW�FRPSHWHQW�DGPLVVLEOH�H[SHUW

WHVWLPRQ\�HVWDEOLVKLQJ�$SSHOODQW¶V�PHQWDO�LOOQHVV��WKHUH�ZDV�QR�HYLGHQFH�WKDW

$SSHOODQW� ZRXOG� EH� D� WKUHDW� WR� KLPVHOI� WKHUHE\� UHTXLULQJ� LQYROXQWDU\

FRPPLWPHQW�

���� 2UGHU�UHYHUVHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

���� -XGJH�%HFN�ILOHV�D�FRQFXUULQJ�RSLQLRQ�
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$SSHDO�IURP�WKH�2UGHU�(QWHUHG�2FWREHU����������,Q
WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%HGIRUG�&RXQW\��&LYLO

1R������������

%()25(� '(/�62/(��-2<&(�DQG�%(&.��--�

&21&855,1*�23,1,21�%<�%(&.��-��

��� ,�FRQFXU�LQ�WKH�UHVXOW�UHDFKHG�E\�WKH�PDMRULW\��EXW�ZULWH�VHSDUDWHO\�WR

VWDWH�WKDW�WKH�IDLOXUH�RI�WKH�DSSHOOHH�WR�RIIHU�WKH�WHVWLPRQ\�RI�D�SURIHVVLRQDO

ZLWK�D�PHGLFDO�GHJUHH�LV�QRW�DOZD\V�IDWDO�WR�WKH�FDVH�

��� )URP�P\�UHDGLQJ�RI�WKH�UHFRUG��LW�GRHV�QRW�DSSHDU�WKDW�DSSHOODQW�ZDV

FKDOOHQJLQJ� KLV� PHQWDO� LOOQHVV� GLDJQRVLV� RU� WKH� SV\FKLDWULVWV�� FXUUHQW� RU

IRUPHU�� ZKR� PDGH� WKH� GLDJQRVLV�� � ,QVWHDG�� DSSHOODQW¶V� RSSRVLWLRQ� WR� KLV

FRQWLQXHG�LQYROXQWDU\�FRPPLWPHQW�ZDV�EDVHG�RQ�D�FODLP� WKDW�KLV� UHFRYHU\

FRXOG� SURJUHVV� ZLWK� PHDQV� OHVV� UHVWULFWLYH� WKDQ� WKRVH� RI� DQ� LQSDWLHQW

SURJUDP�

��� 7KH�FRXUW�EHJDQ�WKH�KHDULQJ�LQ�WKLV�FDVH�E\�QRWLQJ�WKDW�LW�KDG�UHYLHZHG

WKH� FHUWLILFDWLRQ� LQ� WKH� ILOH�� � 7KHUHDIWHU�� DV� WKH� VWDWXWH� SURYLGHV�� WKH� FRXUW
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ZHOFRPHG� HYLGHQFH� IURP� WKH� SDUWLHV�� � 7KH� ZLWQHVV� DW� LVVXH� KHUH�� 0V�

%XFNZDOWHU�� WHVWLILHG� LQ� KHU� FDSDFLW\� DV� WKH� SURJUDP� GLUHFWRU� IRU� WKH� ORQJ�

WHUP�VWUXFWXUHG�UHVLGHQFH�DW�ZKLFK�DSSHOODQW�UHVLGHG��DV�ZHOO�DV�D�PHPEHU

RI� WKH� LQWHUGLVFLSOLQDU\� WUHDWPHQW� WHDP� DVVLJQHG� WR� DSSHOODQW¶V� FDVH�� � 7KDW

WHDP�LQFOXGHG�PHQWDO�KHDOWK�SURIHVVLRQDOV�RWKHU�WKDQ�0V��%XFNZDOWHU��VXFK

DV� WKH� IDFLOLW\¶V� SV\FKLDWULVW�� DQ� LQWHQVLYH� FDVH� PDQDJHU� DQG� DSSHOODQW¶V

WKHUDSLVW�

��� $PRQJ�RWKHU�WKLQJV��0V��%XFNZDOWHU�WROG�WKH�FRXUW�WKDW�DSSHOODQW�KDG�D

³PHQWDO�LOOQHVV�GLDJQRVLV´�DQG��ZKHQ�KH�FDPH�WR�KHU�IDFLOLW\��KH�KDG�D�KLVWRU\

RI� SULRU� KRVSLWDOL]DWLRQV� DQG� IDLOHG� WR� WDNH� PHGLFDWLRQ� SUHVFULEHG� IRU� KLV

LOOQHVV�� � 6KH� UHOD\HG� WR� WKH� FRXUW� D� FRQYHUVDWLRQ� VKH� KDG� ZLWK� DSSHOODQW

ZKHUHLQ� KH� WROG� KHU� WKDW� ³KH� IHOW� VR� JRRG�� �� �� �� KH� GLG� QRW� QHHG� WKH

PHGLFDWLRQ� DQ\� ORQJHU�´� � 0V�� %XFNZDOWHU¶V� WHVWLPRQ\� UHJDUGLQJ� DSSHOODQW¶V

PHQWDO�LOOQHVV�ZDV�OLPLWHG�WR�WKLV�UDWKHU�EULHI�H[FKDQJH���:KLOH�,�DJUHH�ZLWK

WKH�PDMRULW\�WKDW�VXFK�WHVWLPRQ\�LV�LQVXIILFLHQW�IRU�D�GH�QRYR� UHYLHZ�RI�WKH

FDVH�� ,� GR� QRW� DJUHH� WKDW� WKH� FRXUW� ZDV� SUHFOXGHG� IURP� UHO\LQJ� RQ� 0V�

%XFNZDOWHU¶V� WHVWLPRQ\� UHJDUGLQJ� DSSHOODQW¶V� SUHYLRXV� DQG� RQJRLQJ�PHQWDO

LOOQHVV� GLDJQRVLV� DQG� KHU� ILUVW�KDQG� NQRZOHGJH� RI� KLV� UHIXVDO� WR� IROORZ� KLV

SUHVFULEHG�PHGLFDO�WUHDWPHQW�SODQ�� �1RU�GR� ,�EHOLHYH� WKDW�0V��%XFNZDOWHU¶V

WHVWLPRQ\�DORQH��KDG�LW�EHHQ�PRUH�IXOO\�H[SORUHG��ZRXOG�EH�LQVXIILFLHQW�DV�D

PDWWHU�RI�ODZ�
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��� ,Q�P\� RSLQLRQ�� HDFK� FDVH�PXVW� EH� FRQVLGHUHG� RQ� LWV� SDUWLFXODU� IDFWV

DQG�LQ�OLJKW�RI�WKH�HUURUV�DVVHUWHG�E\�WKH�SHUVRQ�ZKR�KDV�EHHQ�LQYROXQWDULO\

FRPPLWWHG�� �+HUH�� WKH� HUURU�ZDV�QRW� QHFHVVDULO\� WKH� DEVHQFH�RI� D�PHGLFDO

GRFWRU¶V� WHVWLPRQ\��� EXW� LQVWHDG�� WKH� DEVHQFH� RI� D� IXOO� DQG� WKRURXJK

SUHVHQWDWLRQ� RI� WKH� IDFWV� DQG� FLUFXPVWDQFHV� VXUURXQGLQJ� DSSHOODQW¶V

FRPPLWPHQW�DQG�WUHDWPHQW�

��� %HFDXVH� DSSHOODQW� ZDV� QRW� DFFRUGHG� D� IXOO� ³QHZ� KHDULQJ�´� WKH

FRQFOXVLRQV�UHDFKHG�E\�WKH�WULDO�FRXUW�FDQQRW�EH�VXVWDLQHG�

����������������������������������
��,Q�WKH�PHQWDO�KHDOWK�ILHOG��LW�LV�DFFHSWHG�DQG�UHFRJQL]HG�WKDW�IXOO\�WUDLQHG
DQG� OLFHQVHG� SURIHVVLRQDOV� RWKHU� WKDQ� PHGLFDO� GRFWRUV� DUH� TXDOLILHG� WR
GLDJQRVH�DQG�WUHDW�PHQWDO�LOOQHVV�


