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��� (OZRRG�%DUWUXJ��$SSHOODQW��DSSHDOV�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG

-XQH� ���� ������ � )RU� WKH� UHDVRQV� VHW� IRUWK� EHORZ�� ZH� DIILUP�� � %HIRUH

DGGUHVVLQJ�$SSHOODQW¶V�FODLP��ZH�ZLOO�EULHIO\�UHFRXQW�WKH�SHUWLQHQW�IDFWV�RI�WKH

FDVH�

��� 2Q� $XJXVW� ���� ������ $SSHOODQW� EXUJODUL]HG� WKH� YLFWLP¶V� 6TXLUUHO� +LOO

UHVLGHQFH�LQ�3LWWVEXUJK���7KHUH�ZHUH�LQGLFDWLRQV�WKDW�WKH�EXUJODU\�PD\�KDYH

EHHQ�DQ�³LQVLGH�MRE´���$SSHOODQW�EURNH�DQG�HQWHUHG�WKURXJK�WKH�RQO\�ZLQGRZ

RI�WKH�UHVLGHQFH�WKDW�ZDV�QRW�FRQQHFWHG�WR�WKH�DODUP�V\VWHP���+H�SURFHHGHG

GLUHFWO\�WR�WKH�URRP�ZKHUH�WKH�VWROHQ�SURSHUW\��MHZHOU\�ZRUWK�DSSUR[LPDWHO\

���������� ZDV� ORFDWHG�� � $SSHOODQW� GLG� QRW� VHDUFK� DQ\� RWKHU� URRP� RI� WKH

KRXVH�� � &RLQFLGHQWDOO\�� $SSHOODQW� SHUSHWUDWHG� WKLV� FULPH� WKH� GD\� DIWHU� WKH

YLFWLP¶V�KRXVHNHHSHU�ZDV�SODFHG� LQ�WKH�KRVSLWDO�DQG�GXULQJ� D� WZR� WR� WKUHH

KRXU�SHULRG�ZKHQ�WKH�YLFWLP�KHUVHOI�ZDV�DZD\�IURP�WKH�KRPH���)LQJHUSULQWV
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EHORQJLQJ�WR�$SSHOODQW�ZHUH�OLIWHG�IURP�WKH�ZLQGRZ��ZKLFK�ZDV�WKH�SRLQW�RI

HQWU\�IRU�WKH�EXUJODU\���6XEVHTXHQWO\��$SSHOODQW�ZDV�DUUHVWHG�

��� 2Q�-XQH�����������$SSHOODQW�SOHG�JXLOW\�WR�EXUJODU\���WKHIW�E\�XQODZIXO

WDNLQJ� RU� GLVSRVLWLRQ�� DQG� UHFHLYLQJ� VWROHQ� SURSHUW\��� � 7KH� WULDO� FRXUW

VHQWHQFHG� $SSHOODQW� WR� VHYHQ� DQG� RQH�KDOI� ��� ò�� WR� ILIWHHQ� ����� \HDUV¶

LPSULVRQPHQW� IRU� WKHIW� E\� XQODZIXO� WDNLQJ��� � 1R� IXUWKHU� VHQWHQFH� ZDV

LPSRVHG� RQ� WKH� UHPDLQLQJ� FRXQWV�� � 7KH� FRXUW� EDVHG� LWV� GHFLVLRQ� XSRQ� WKH

SUH�VHQWHQFH�UHSRUW�DQG�WKH�FRXUW¶V�EHOLHI�WKDW�$SSHOODQW�ZDV�QRW�KRQHVW�DQG

IRUWKFRPLQJ�DV�WR�KRZ�KH�KDG�SLFNHG�WKLV�SDUWLFXODU�KRXVH�RU�KLV�NQRZOHGJH

RI�KRZ�WR�VDIHO\�HQWHU�WKLV�SDUWLFXODU�KRXVH�

��� $SSHOODQW�ILOHG�DQ�XQVXFFHVVIXO�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�RI�VHQWHQFH�

KRZHYHU�KH�GLG�QRW�SXUVXH�D�GLUHFW�DSSHDO���2Q�0D\�����������$SSHOODQW�ILOHG

D� SUR� VH� SHWLWLRQ� IRU� UHOLHI� XQGHU� WKH� 3RVW� &RQYLFWLRQ� 5HOLHI� $FW� 3&5$�� ��

3D�&�6�$�����������������)ROORZLQJ�DSSRLQWPHQW�RI�FRXQVHO��$SSHOODQW� ILOHG

DQ�DPHQGHG�SHWLWLRQ�DUJXLQJ�WKDW�WKH�FRXUW�KDG�LPSRVHG�DQ�LOOHJDO�VHQWHQFH�

$SSHOODQW�DYHUUHG�WKDW�KLV�VHQWHQFH�H[FHHGHG�WKH�ODZIXO�PD[LPXP���7KH�WULDO

����������������������������������
�����3D�&�6�$���������

�����3D�&�6�$���������

�����3D�&�6�$���������

��$SSHOODQW�ZDV�VHQWHQFHG�IRU�WKHIW�E\�XQODZIXO�WDNLQJ��D�IHORQ\�RI�WKH�WKLUG
GHJUHH�� � 3XUVXDQW� WR� ��� 3D�&�6�$�� �� ��������� WKH� PD[LPXP� WHUP� WKDW
$SSHOODQW� FRXOG� EH� VHQWHQFHG� IRU� WKLV� FRQYLFWLRQ� ZDV� VHYHQ� ���� \HDUV�
$SSHOODQW�ZDV�RULJLQDOO\�VHQWHQFHG�WR�D�WHUP�RI�VHYHQ�DQG�RQH�KDOI����ò��WR
ILIWHHQ������\HDUV�
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FRXUW��UHDOL]LQJ�LWV�HUURU��JUDQWHG�$SSHOODQW¶V�SHWLWLRQ� IRU� UHOLHI��YDFDWHG�WKH

MXGJPHQW� RI� VHQWHQFH� DQG� VFKHGXOHG� UHVHQWHQFLQJ�� � 2Q� -XQH� ���� �����

$SSHOODQW�ZDV�UHVHQWHQFHG�WR�VHYHQ�DQG�RQH�KDOI����ò��WR�ILIWHHQ������\HDUV

IRU�EXUJODU\����1R�IXUWKHU�VHQWHQFH�ZDV�LPSRVHG�RQ�WKH�UHPDLQLQJ�FRXQWV�

$SSHOODQW�WLPHO\�DSSHDOHG�

��� 7KH� VROH� LVVXH� SUHVHQWHG� IRU� RXU� UHYLHZ� LV� ZKHWKHU� WKH� 3&5$� FRXUW

HUUHG�LQ�YDFDWLQJ�WKH�HQWLUH�VHQWHQFH�UDWKHU�WKDQ�DGGUHVVLQJ�RQO\�WKDW�SDUW�RI

$SSHOODQW¶V�VHQWHQFH�WKDW�ZDV�LOOHJDO���$SSHOODQW�TXHVWLRQV�ZKHWKHU�WKH�3&5$

FRXUW�KDG�MXULVGLFWLRQ�WR�YDFDWH�RWKHUZLVH�OHJDO�VHQWHQFHV�DIWHU�WKH�WLPH�IRU

GLUHFW� DSSHDO� KDG� SDVVHG� DQG� ZKLFK� ZHUH� QRW� SDUW� RI� KLV� 3&5$� SHWLWLRQ�

$SSHOODQW��FLWLQJ�&RPPRQZHDOWK�Y��*ROGKDPPHU������3D�����������$��G

����� �������� UHY¶G��&RPPRQZHDOWK� Y�� *ROGKDPPHU�� ���� 8�6�� ���� ���

6�&W�� ����� ��� /�(G��G� ���� �������� DOVR� DVVHUWV� KLV� GRXEOH� MHRSDUG\

SURWHFWLRQV�PD\�KDYH�EHHQ�YLRODWHG��

��� $OWKRXJK� ZH� DUH� XQDZDUH� RI� DQ\� FDVH� ZKHUH� VXFK� UHVHQWHQFLQJ

RFFXUUHG� ZLWKLQ� WKH� IRUXP� RI� WKH� 3&5$�� ZH� GR� QRW� VHH� WKDW� DV� EHLQJ� DQ

REVWDFOH�DV�WR�WKH�SRZHU�RU�MXULVGLFWLRQ�RI�WKH�FRXUW�WR�DFW�� �$YDLODEOH�UHOLHI

�������������������������������������������������������������������������������������������������������������

��%XUJODU\�LV�JUDGHG�DV�D�IHORQ\�RI�WKH�ILUVW�GHJUHH���$�PD[LPXP�VHQWHQFH�RI
WZHQW\������\HDUV�LV�SHUPLVVLEOH������3D�&�6�$������������

��$SSHOODQW�DFNQRZOHGJHV�*ROGKDPPHU�KDV�EHHQ�UHYHUVHG��EXW�DUJXHV�WKDW
PXFK�RI�WKH�UHDVRQLQJ�VXSSRUWV�KLV�SRVLWLRQ�
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XQGHU�WKH�3&5$�LV�VWDWXWRULO\�GHILQHG��DQG�UDWKHU�EURDG�

��������5HOLHI�DQG�2UGHU

�D� *HQHUDO� UXOH�²,I� WKH� FRXUW� UXOHV� LQ� IDYRU� RI� WKH
SHWLWLRQHU�� LW� VKDOO� RUGHU� DSSURSULDWH� UHOLHI� DQG� LVVXH
VXSSOHPHQWDU\� RUGHUV� DV� WR� UHDUUDLJQPHQW�� UHWULDO�
FXVWRG\��EDLO��GLVFKDUJH��FRUUHFWLRQ�RI�VHQWHQFH�RU�RWKHU
PDWWHUV�WKDW�DUH�QHFHVVDU\�DQG�SURSHU�

���3D�&�6�$���������D��

��� )XUWKHUPRUH�� WKLV� &RXUW� KDV� KHOG� WKDW� ZKHQ� DQ� LOOHJDO� VHQWHQFH� KDV

EHHQ� LPSRVHG�� WKH� VHQWHQFH� PXVW� EH� FRUUHFWHG�� � &RPPRQZHDOWK� Y�

.UDW]HU������$��G�����������3D��6XSHU����������/LNHZLVH��ZH�KDYH�KHOG�WKDW

LI�D�WULDO�FRXUW�HUUV�LQ�LWV�VHQWHQFH�RQ�RQH�FRXQW�LQ�D�PXOWL�FRXQW�FDVH��WKHQ

DOO�VHQWHQFHV�IRU�DOO�FRXQWV�ZLOO�EH�YDFDWHG�VR�WKDW�WKH�FRXUW�FDQ�UHVWUXFWXUH

LWV� HQWLUH� VHQWHQFLQJ� VFKHPH�� � &RPPRQZHDOWK� Y�� 9DQGHUOLQ�� ���� $��G

�����������3D��6XSHU���������FLWDWLRQ�DQG�TXRWDWLRQ�RPLWWHG����7KLV�KDV�EHHQ

KHOG�WUXH�HYHQ�ZKHUH�$SSHOODQW�VSHFLILFDOO\�OLPLWV�KLV�DSSHDO�WR�RQH�SDUWLFXODU

LOOHJDO� VHQWHQFH� EDVHG� XSRQ� RQH� ELOO� RI� LQIRUPDWLRQ� DQG� GRHV� QRW� DSSHDO

VHQWHQFHV�EDVHG�XSRQ�RWKHU�ELOOV�RI�LQIRUPDWLRQ��ZKHUH�WKRVH�VHQWHQFHV�DUH

SDUW� RI� D� FRPPRQ� VHQWHQFLQJ� VFKHPH�� � &RPPRQZHDOWK� Y�� 6XWWRQ�� ���

$��G�����������DSSHDO�GHQLHG������3D�����������$��G��������������:H�ILQG

WKH� 3&5$� FRXUW� GLG� QRW� HUU� LQ� YDFDWLQJ� WKH� HQWLUH� VHQWHQFH� SULRU� WR

UHVHQWHQFLQJ�

��� $GGUHVVLQJ� $SSHOODQW¶V� GRXEOH� MHRSDUG\� FRQFHUQV�� ZH� QRWH� WKDW

$SSHOODQW¶V� UHOLDQFH� RQ� &RPPRQZHDOWK� Y�� *ROGKDPPHU�� VXSUD��� LV
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PLVSODFHG�� �7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW� UHYHUVHG�*ROGKDPPHU� DQG

UHPDQGHG� LW� WR� RXU� 6XSUHPH� &RXUW�� LQGLFDWLQJ� WKDW� WKH� GRXEOH� MHRSDUG\

FODXVH�ZRXOG�QRW�EH�YLRODWHG�E\�FRPSRVLWH�UHVHQWHQFLQJ���3HQQV\OYDQLD�Y�

*ROGKDPPHU�� ���� 8�6�� ���� ���� 6�&W�� ����� ��� /�(G��G� ���� �������

7KHUHDIWHU��RXU�6XSUHPH�&RXUW�UHYHUVHG�DQG�UHPDQGHG�IRU�UHVHQWHQFLQJ�RQ

WKH�HQWLUH�VHQWHQFLQJ�VFKHPH���&RPPRQZHDOWK�Y��*ROGKDPPHU������3D�

����� ���� $��G� ����� �������� DSSHDO� GHQLHG�� *ROGKDPPHU� Y�

3HQQV\OYDQLD������8�6�����������6�&W�����������/�(G��G��������������,Q�VR

GRLQJ��WKH�*ROGKDPPHU�FRXUW�DSSURSULDWHO\�VWDWHG�

:H� KROG�� WKHUHIRUH�� WKDW� ZKHUH� D� GHIHQGDQW� DSSHDOV� D
MXGJPHQW� RI� VHQWHQFH�� KH� DFFHSWV� WKH� ULVN� WKDW� WKH
&RPPRQZHDOWK� PD\� VHHN� D� UHPDQG� IRU� UHVHQWHQFLQJ
WKHUHRQ�LI�WKH�GLVSRVLWLRQ�LQ�WKH�DSSHOODWH�FRXUW�XSVHWV�WKH
RULJLQDO�VHQWHQFLQJ�VFKHPH�RI�WKH�WULDO�FRXUW�

&RPPRQZHDOWK� Y�� *ROGKDPPHU�� ���� 3D�� DW� ����� ���� $��G� DW� �����

,QGHHG��RXU�6XSUHPH�&RXUW�GHWHUPLQHG�WKDW�³>Z@KHQ�D�GHIHQGDQW�FKDOOHQJHV

RQH�RI�VHYHUDO�LQWHUGHSHQGHQW�VHQWHQFHV��KH��LQ�HIIHFW��FKDOOHQJHV�WKH�HQWLUH

VHQWHQFLQJ�SODQ�´���,G���TXRWLQJ��8QLWHG�6WDWHV�Y��%XVLF������)��G���������

Q������������FHUW��GHQLHG������8�6�����������6�&W�����������/�(G��G�����

��� $FFRUGLQJO\��ZH�ILQG�WKDW�WKH�3&5$�FRXUW�H[HUFLVHG�SURSHU�DXWKRULW\�LQ

YDFDWLQJ� DOO� RI� $SSHOODQW¶V� VHQWHQFHV�� � /LNHZLVH�� WKH� 3&5$� FRXUW� SURSHUO\

UHVHQWHQFHG� $SSHOODQW� DQG� WKHUH� LV� QR� YLRODWLRQ� RI� GRXEOH� MHRSDUG\�

7KHUHIRUH��ZH�DIILUP�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


