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$SSHDO�IURP�WKH�2UGHU�GDWHG�2FWREHU����������LQ�WKH�&RXUW�RI
&RPPRQ�3OHDV�RI�0RQWJRPHU\�&RXQW\��&ULPLQDO��DW�1R���������
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23,1,21�%<�+8'2&.��-�� )LOHG���6HSWHPEHU���������

��� ,Q� WKLV� DSSHDO� WKH� &RPPRQZHDOWK� DVVHUWV� WKH� WULDO� FRXUW� HUUHG� LQ

JUDQWLQJ�$SSHOOHH¶V�PRWLRQ� WR� VXSSUHVV� KLV� YHUEDO� VWDWHPHQWV� JLYHQ� WR� WKH

SROLFH� DQG� LQ� GHQ\LQJ� WKH� &RPPRQZHDOWK¶V� PRWLRQ� LQ� OLPLQH� VHHNLQJ� WR

SUHFOXGH� $SSHOOHH� IURP� RIIHULQJ� SV\FKLDWULF� HYLGHQFH� WR� VXSSRUW� D� FODLP� RI

VHOI�GHIHQVH� WR� D� FKDUJH� RI� DWWHPSWHG�PXUGHU� DQG� UHODWHG� FKDUJHV��� � :H

DIILUP�

��� 7KH� VWDQGDUG� RI� UHYLHZ� HPSOR\HG� E\� DQ� DSSHOODWH� FRXUW� ZKHQ

UHYLHZLQJ� WKH�JUDQW� RI� D� VXSSUHVVLRQ�PRWLRQ�KDV�EHHQ� VXPPDUL]HG�E\� RXU

6XSUHPH�&RXUW�

:H� EHJLQ� E\� QRWLQJ� WKDW� ZKHUH� D� PRWLRQ� WR� VXSSUHVV
KDV� EHHQ� ILOHG�� WKH� EXUGHQ� LV� RQ� WKH� &RPPRQZHDOWK� WR
HVWDEOLVK� E\� D� SUHSRQGHUDQFH� RI� WKH� HYLGHQFH� WKDW� WKH
FKDOOHQJHG� HYLGHQFH� LV� DGPLVVLEOH�� 3D�5�&ULP�3�� ����K��

����������������������������������
�� $ORQJ�ZLWK� LWV�QRWLFH� RI� DSSHDO�� WKH�&RPPRQZHDOWK�KDV� FHUWLILHG� LQ� JRRG
IDLWK� WKDW� WKH� FRXUW¶V� RUGHU� JUDQWLQJ� VXSSUHVVLRQ� RI� WKH� HYLGHQFH� ZLOO
VXEVWDQWLDOO\�KDQGLFDS�LWV�SURVHFXWLRQ�RI�WKH�FDVH���6HH�&RPPRQZHDOWK�Y�
'XJJHU�� ���� 3D�� ����� �������� ���� $��G� ����� ���� �������� VHH� DOVR
3D�5�$�3�������G�������H��
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6HH� &RPPRQZHDOWK� Y�� ,DQQDFFLR�� ���� 3D�� ����� ���
$��G�������������FHUW��GHQLHG�� ����8�6�� ����� ����6�&W�
���� ��� /�(G��G� ��� �������� � ,Q� UHYLHZLQJ� WKH� UXOLQJ� RI� D
VXSSUHVVLRQ� FRXUW�� RXU� WDVN� LV� WR� GHWHUPLQH� ZKHWKHU� WKH
IDFWXDO� ILQGLQJV� DUH� VXSSRUWHG� E\� WKH� UHFRUG�
&RPPRQZHDOWK�Y��0RQDUFK������3D����������������$��G
���� ��� �������� � � ,I� VR�� ZH� DUH� ERXQG� E\� WKRVH� ILQGLQJV�
&RPPRQZHDOWK�Y�� -DPHV�� ����3D�� ����� ����� ���� $��G
������������������:KHUH��DV�KHUH��LW�LV�WKH�&RPPRQZHDOWK
ZKR�LV�DSSHDOLQJ�WKH�GHFLVLRQ�RI�WKH�VXSSUHVVLRQ�FRXUW��ZH
PXVW� FRQVLGHU� RQO\� WKH� HYLGHQFH� RI� WKH� GHIHQGDQW¶V
ZLWQHVVHV�DQG�VR�PXFK�RI�WKH�HYLGHQFH�IRU�WKH�SURVHFXWLRQ
DV� UHDG� LQ� WKH� FRQWH[W� RI� WKH� UHFRUG� DV� D�ZKROH� UHPDLQV
XQFRQWUDGLFWHG�� � &RPPRQZHDOWK� Y�� -DPHV�� ���� 3D�� DW
�������� ���� $��G� DW� ����� &RPPRQZHDOWK� Y�� +DPOLQ�
����3D����������������$��G�����������������

&RPPRQZHDOWK�Y��'HZLWW������3D�������BBB������$��G������������������

�IRRWQRWH�RPLWWHG����0RUHRYHU��LI�WKH�HYLGHQFH�ZKHQ�VR�YLHZHG�VXSSRUWV�WKH

IDFWXDO�ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW��WKLV�&RXUW�ZLOO�UHYHUVH�RQO\�LI�WKHUH

LV� DQ� HUURU� LQ� WKH� OHJDO� FRQFOXVLRQ� GUDZQ� IURP� WKRVH� ILQGLQJV�

&RPPRQZHDOWK�Y��5HGGL[������$��G�������������3D��6XSHU��������

��� 7ZR�GHWHFWLYHV�DQG�$SSHOOHH�WHVWLILHG�DW�WKH�VXSSUHVVLRQ�KHDULQJ�DERXW

WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� $SSHOOHH¶V� VWDWHPHQWV� JLYHQ� DW� WKH� SROLFH

VWDWLRQ���%DVHG�XSRQ�WKHLU�WHVWLPRQ\��WKH�VXSSUHVVLRQ�FRXUW�VXPPDUL]HG�WKH

HYLGHQFH�DV�IROORZV�

$IWHU� LQYHVWLJDWLQJ�D�VKRRWLQJ� LQFLGHQW� WKDW� RFFXUUHG� LQ
/\QQHZRRG�*DUGHQV�DORQJ�3HQURVH�$YHQXH�� RQ�'HFHPEHU
��� ������ GHWHFWLYHV� IURP� WKH� &KHOWHQKDP� 3ROLFH
'HSDUWPHQW� DQG� WKH� 0RQWJRPHU\� &RXQW\� 'LVWULFW
$WWRUQH\¶V� 2IILFH� VHFXUHG� DQ� DUUHVW� ZDUUDQW� IRU� WKH
$SSHOOHH�� (ULN� 3LWWV�� � 2Q� 'HFHPEHU� ���� ������ >$SSHOOHH@
ZDV�GLUHFWHG�E\� WKH� SROLFH� WR� FRPH� WR� WKH� SROLFH� VWDWLRQ�
>$SSHOOHH@�WHVWLILHG�
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,� KDG� EHHQ� FRQWDFWHG� E\� 'HWHFWLYH� 6DQWDUHOOL�� DQG
ZH� WDONHG�RQ� WKH�SKRQH��DQG�KH�VDLG�KH�KDG�VRPH
TXHVWLRQV� IRU� PH� LQ� UHIHUHQFH� WR� D� VKRRWLQJ� RQ
'HFHPEHU��>WK@�«�+H�VDLG�LW�ZRXOG�EH�DSSUHFLDWHG�LI
,� FRXOG� FRPH� LQWR� WKH� SROLFH� RIILFH� DQG� JLYH� D
VWDWHPHQW�«�$QG�KH�VDLG��LW�KDV�WR�EH�WRGD\�«�$QG
KH�VDLG��EDVLFDOO\��LI�\RX�GRQ¶W�FRPH�LQ�ZH¶UH�JRLQJ
WR�KDYH�WR�VHQG�VRPHERG\�RXW�WR�JHW�\RX�

1�7�� ��������� S�� ������� � 8SRQ� KLV� DUULYDO�� WKH� SROLFH� GLG
QRW� DGYLVH� >$SSHOOHH@� RI� WKHLU� LQWHQWLRQV� WR� DUUHVW� KLP�
:KHQ�WKH�GHWHFWLYHV�ZHUH�DYDLODEOH��>$SSHOOHH@�ZDV�WDNHQ
LQWR�D�URRP�WR�WDON�ZLWK�WKHP�

,Q� RQH�EUHDWK�� >$SSHOOHH@� WROG� WKH�GHWHFWLYHV�� ³WKDW� KH
KDG�QRW�HYHQ�EHHQ�SUHVHQW�DW�WKH�DSDUWPHQW�FRPSOH[�WKDW
QLJKW��DQG��IXUWKHU��WKDW�KH�KDG�FRQWDFWHG�DQ�DWWRUQH\�DQG
WKDW�WKH�DWWRUQH\�DGYLVHG�KLP�QRW�WR�ZULWH�DQ\WKLQJ�RU�VLJQ
DQ\WKLQJ�´� 1�7�� ��������� S�� ��� � 7KH� GHWHFWLYHV� GLG� QRW
DGYLVH� >$SSHOOHH@� RI� KLV� FRQVWLWXWLRQDO� ULJKWV�� DQG� KH� GLG
QRW�ZDLYH�WKHP���$V�VRRQ�DV�>$SSHOOHH@�H[HUFLVHG�KLV�ULJKW
WR�FRXQVHO�DQG�KLV�ULJKW�WR�UHPDLQ�VLOHQW��KH�ZDV� IRUPDOO\
SODFHG�XQGHU�DUUHVW�

7ULDO�&RXUW�2SLQLRQ������������DW�����

��� $OWKRXJK� WKH� VXSSUHVVLRQ� FRXUW� VXPPDUL]HG� WKH� WHVWLPRQ\� WDNHQ� DW

WKH� VXSSUHVVLRQ� KHDULQJ�� LW� GLG� QRW� PDNH� VSHFLILF� ILQGLQJV� RI� IDFW� DQG

FRQFOXVLRQV� RI� ODZ� DV� UHTXLUHG� E\� 3D�5�&ULP�3�� ����L��� � $V� WKLV� &RXUW� KDV

QRWHG��KRZHYHU�

%RWK� WKLV� >&@RXUW� DQG� RXU� 6XSUHPH�&RXUW� KDYH�H[SUHVVO\
GLVDSSURYHG� RI� WKLV� SUDFWLFH� DQG� KDYH�� ZKHQ� QHFHVVDU\�
YDFDWHG� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQGHG� IRU� D� QHZ
VXSSUHVVLRQ� KHDULQJ�� 6HH�� H�J��� &RPPRQZHDOWK� Y�
-DFNVRQ�� ���� 3D�� ����� ���� $��G� ���� �������
&RPPRQZHDOWK� Y�� 6SDXOGLQJ�� ���� 3D�6XSHU�� ����� ���
$��G� ���� �������� � &RPPRQZHDOWK� Y�� 'H6DQWLV�� ���
3D�6XSHU�� ���� ���� $��G� ���� �������� � :KHUH� SRVVLEOH�
KRZHYHU��ZH�KDYH�ORRNHG�WR� WKH�WULDO� FRXUW¶V� UHVROXWLRQ�RI
SRVW�WULDO� PRWLRQV�� DV� ZHOO� DV� WKH� UHFRUG�� LQ� RUGHU� WR
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GHWHUPLQH� WKH� SURSULHW\� RI� VXSSUHVVLRQ� RUGHUV� LQ� WKHVH
VLWXDWLRQV���6HH��H�J���&RPPRQZHDOWK�Y��*XLQWKHU�����
3D�6XSHU�����������$��G�������������&RPPRQZHDOWK�Y�
+D\QHV������3D�6XSHU�����������$��G������������

&RPPRQZHDOWK�Y��*HOEHU������$��G�����������3D��6XSHU����������,Q�WKH

SUHVHQW�FDVH��WKH�VXSSUHVVLRQ�FRXUW�ZDV�SUHVHQWHG�ZLWK�FUHGLELOLW\�TXHVWLRQV

DQG�DV� WKLV� LV�DQ� LQWHUORFXWRU\�DSSHDO�E\�WKH�&RPPRQZHDOWK�� WKHUH� DUH�QR

SRVW�WULDO�PRWLRQV�WR�FRQVLGHU���+RZHYHU��EHFDXVH�WKH�VXSSUHVVLRQ�FRXUW�KDV

SURYLGHG�WKH�EDVLV� IRU� LWV� VXSSUHVVLRQ� UXOLQJ��ZKLFK�GLVFXVVHV�FHUWDLQ�IDFWV�

ZH� PD\� DVVXPH� WKH� FRXUW� IRXQG� WKRVH� WR� KDYH� EHHQ� HVWDEOLVKHG� E\� WKH

HYLGHQFH��DQG�ZH�QHHG�QRW�UHPDQG�WKH�FDVH�

��� 7KH� FRXUW� EHORZ� VXSSUHVVHG� $SSHOOHH¶V� VWDWHPHQWV� DIWHU� FRQFOXGLQJ

WKDW�WKH\�ZHUH�WKH�UHVXOW�RI�FXVWRGLDO�LQWHUURJDWLRQ�E\�WKH�SROLFH�ZKHUH�WKH\

IDLOHG� WR� DSSULVH� KLP� RI� KLV� 0LUDQGD�� ULJKWV�� � ,Q� GHWHUPLQLQJ� WKDW� WKH

VWDWHPHQWV�VKRXOG�EH�VXSSUHVVHG��WKH�FRXUW�UHDVRQHG�DV�IROORZV�

,Q�WKH�LQVWDQW�FDVH��ZH�IRXQG�WKDW�WKH�RUDO�VWDWHPHQW�PDGH
E\�WKH�$SSHOOHH�RQ�'HFHPEHU�����������LQGLFDWLQJ�KH�KDG
QRW�EHHQ�SUHVHQW�GXULQJ�WKH�3HQURVH�$YHQXH�LQFLGHQW��ZDV
WKH� UHVXOW�RI� SROLFH� FRQGXFW� LQWHQGHG� WR� HOLFLW� VWDWHPHQWV�
$W� WKH� WLPH��WKH�GHWHFWLYHV�KDG�DQ�DUUHVW�ZDUUDQW� IRU� WKH
$SSHOOHH�� � <HW�� UDWKHU� WKDQ� JR� WR� WKH� $SSHOOHH� DQG� SODFH
KLP�XQGHU�DUUHVW��WKH\�GHPDQGHG�WKDW�WKH�$SSHOOHH�FRPH
LQ� WKDW� GD\� DQG� WDON� DERXW� WKH� 3HQURVH� $YHQXH� LQFLGHQW�
:KHQ�WKH�$SSHOOHH�ZHQW�WR�WKH�SROLFH�VWDWLRQ��KH�ZDV�QRW
DGYLVHG�RI�KLV�FRQVWLWXWLRQDO�ULJKWV�QRU�GLG�KH�ZDLYH�WKHP�
$W�QR�WLPH�GLG�WKH�GHWHFWLYHV�FRPPXQLFDWH�WR�WKH�$SSHOOHH
WKDW�KH�ZDV�IUHH�WR�OHDYH���+RZHYHU��WKH�GHWHFWLYHV¶�ZRUGV
DQG� DFWLRQV� ZHUH� FDOFXODWHG� WR� KDYH� WKH� $SSHOOHH� PDNH
LQFULPLQDWLQJ�VWDWHPHQWV�WKDW�FRXOG�EH�XVHG�DJDLQVW�KLP�

����������������������������������
��0LUDQGD�Y��$UL]RQD������8�6�������������
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'XULQJ�WKH�SUH�WULDO�KHDULQJ��WKH�HYLGHQFH�SUHVHQWHG�E\
WKH� &RPPRQZHDOWK� ZDV� VHOI�FRQWUDGLFWLQJ�� � 'HWHFWLYH
5LFKDUG� /�� 3HIIDOO� WHVWLILHG� WKDW� KH� QHYHU� ZDUQHG� WKH
$SSHOOHH�RI�KLV�0LUDQGD�ULJKWV���1�7�����������S�������<HW�
'HWHFWLYH� -RKQ� 0�� 6DQWDUHOOL� WHVWLILHG� WKDW�� ³'HWHFWLYH
3HIIDOO�UHDG�WR�>$SSHOOHH@�KLV�ULJKWV�´��1�7�����������S�����
)XUWKHUPRUH��WKHUH�ZHUH�FRQIOLFWLQJ�DFFRXQWV�JLYHQ��DW�WKH
SUH�WULDO� KHDULQJ�� DV� WR� WKH� DFWXDO� ODQJXDJH� DQG� RUGHU� RI
WKH� ZRUGV� VSRNHQ� E\� WKH� $SSHOOHH� GXULQJ� KLV� RUDO
VWDWHPHQW�

'HWHFWLYH�3HIIDOO�DOVR� WHVWLILHG�WKDW�� LI� WKH�$SSHOOHH�KDG
DWWHPSWHG� WR� OHDYH� GXULQJ� WKHLU� HQFRXQWHU� RQ� 'HFHPEHU
����������KH�ZRXOG�KDYH�EHHQ�LPPHGLDWHO\�DUUHVWHG��1�7�
��������� S�� ���� � 7KH� $SSHOOHH� WHVWLILHG� WKDW� KH� GLG� QRW
EHOLHYH� KH� ZDV� IUHH� WR� OHDYH� GXULQJ� WKH� HQFRXQWHU�� 1�7�
��������� S�� ���� � $V� D� UHVXOW�� ZH� IRXQG� WKDW� GXULQJ� WKLV
HQFRXQWHU�� WKH� $SSHOOHH� ZDV� LQ� FXVWRG\� DQG� EHLQJ
LQWHUURJDWHG�� � :H� DOVR� IRXQG� WKDW� WKH� $SSHOOHH� KDG� QRW
EHHQ�DGYLVHG�RI�KLV�ULJKWV�QRU�KDG�KH�ZDLYHG�KLV�ULJKWV���,Q
IDFW��ZKHQ�WKH�$SSHOOHH�DVVHUWHG�KLV� ULJKW� WR� FRXQVHO� DQG
H[HUFLVHG�KLV�ULJKW� WR� UHPDLQ�VLOHQW��KH�ZDV� WKHQ� IRUPDOO\
SODFHG� XQGHU� DUUHVW�� � 7KHUHIRUH�� WKH� $SSHOOHH¶V� RUDO
VWDWHPHQW�WR�WKH�SROLFH�ZDV�VXSSUHVVHG�

7ULDO�&RXUW�2SLQLRQ������������DW�����

��� ³0LUDQGD� ZDUQLQJV� DUH� QHFHVVDU\� RQO\� RQ� WKRVH� RFFDVLRQV� ZKHQ� D

VXVSHFW�LV�XQGHUJRLQJ�DFWXDO� µFXVWRGLDO�LQWHUURJDWLRQ�¶´��&RPPRQZHDOWK�Y�

)HQWR�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � � 7KH� WHVW� IRU� GHWHUPLQLQJ

ZKHWKHU�D�VXVSHFW�LV�EHLQJ�VXEMHFWHG�WR�FXVWRGLDO�LQWHUURJDWLRQ�LV�ZKHWKHU�KH

RU� VKH� ³LV� SK\VLFDOO\� GHQLHG� RI� KLV� >RU� KHU@� IUHHGRP� RI� DFWLRQ� LQ� DQ\

VLJQLILFDQW�ZD\� RU� LV� SODFHG� LQ� D� VLWXDWLRQ� LQ�ZKLFK�KH� UHDVRQDEO\� EHOLHYHV

WKDW�KLV�IUHHGRP�RI�DFWLRQ�RU�PRYHPHQW� LV� UHVWULFWHG�E\� WKH� LQWHUURJDWLRQ�´

&RPPRQZHDOWK�Y��*LEVRQ������3D�������BBB������$��G�����������������

³7KH� VWDQGDUG� IRU� GHWHUPLQLQJ� ZKHWKHU� SROLFH� KDYH� LQLWLDWHG� D� FXVWRGLDO
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LQWHUURJDWLRQ�RU�DQ�DUUHVW�LV�DQ�REMHFWLYH�RQH��ZLWK�GXH�FRQVLGHUDWLRQ�JLYHQ

WR� WKH� UHDVRQDEOH� LPSUHVVLRQ� FRQYH\HG� WR� WKH� SHUVRQ� LQWHUURJDWHG� UDWKHU

WKDQ�WKH�VWULFWO\�VXEMHFWLYH�YLHZ�RI�WKH�WURRSHUV�RU�WKH�SHUVRQ�EHLQJ�VHL]HG�´

&RPPRQZHDOWK�Y��(GPLVWRQ������3D�������BBB������$��G��������������

�������� � ³:KHWKHU�DQ�HQFRXQWHU� LV�GHHPHG� µFXVWRGLDO¶�PXVW�EH�GHWHUPLQHG

ZLWK�UHIHUHQFH�WR�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�´��,G��DW������

��� ,Q�WKH�SUHVHQW�FDVH��SULRU�WR�$SSHOOHH�WDONLQJ�ZLWK�WKH�GHWHFWLYHV�DW�WKH

SROLFH�VWDWLRQ��$SSHOOHH�KDG�DUULYHG�DW�WKH�VWDWLRQ�WR�ILQG�WKH�GHWHFWLYHV�ZKR

KDG� FRQWDFWHG� KLP� XQDYDLODEOH�� � $IWHU� ZDLWLQJ� DSSUR[LPDWHO\� WZHQW\�ILYH

PLQXWHV��$SSHOOHH� OHIW�KLV�QDPH�ZLWK� WKH�GHVN� VHUJHDQW� DQG� OHIW� WKH�SROLFH

VWDWLRQ�� � $IWHU� WKHLU� UHWXUQ� WR� WKH� VWDWLRQ�� WKH� GHWHFWLYHV�� DJDLQ�� FRQWDFWHG

$SSHOOHH� DQG� WROG�KLP� WR� FRPH� WR� WKH� VWDWLRQ�� $SSHOOHH� FRPSOLHG�ZLWK� WKH

UHTXHVW�� � 7KXV�� WKH� &RPPRQZHDOWK� DVVHUWV� WKDW� LW� LV� LQFRQFHLYDEOH� WKDW� D

UHDVRQDEOH�SHUVRQ��ZKR�KDV�EHHQ�SHUPLWWHG�WR�OHDYH�WKH�SROLFH�GHSDUWPHQW

HDUOLHU�LQ�WKH�GD\��ZRXOG�DVVXPH�KH�ZDV�XQGHU�DUUHVW�ZKHQ�KH�GURYH�KLPVHOI

EDFN�WR�WKH�SROLFH�VWDWLRQ�ODWHU�LQ�WKH�VDPH�GD\���7KH�&RPPRQZHDOWK�IXUWKHU

DUJXHV� WKDW� WKH� FRXUW� LPSURSHUO\� IRFXVHG� RQ� WKH� IDFW� WKDW� WKH� GHWHFWLYHV

UHDGLO\�DGPLWWHG�WKDW�WKH\�KDG�VHFXUHG�DQ�DUUHVW�ZDUUDQW�IRU�$SSHOOHH�HDUOLHU

LQ�WKH�GD\�DQG�ZRXOG�QRW�KDYH�SHUPLWWHG�KLP�WR�OHDYH�WKH�GHSDUWPHQW�DIWHU

KH�DUULYHG��7KH�&RPPRQZHDOWK�FRQWHQGV�WKDW�EHFDXVH�WKHUH�LV�QR�HYLGHQFH

RI�UHFRUG�WKDW�WKH�GHWHFWLYHV�FRPPXQLFDWHG�WKHLU�LQWHQWLRQ�WR�$SSHOOHH��WKHUH

ZDV�QR� UHDVRQDEOH� EDVLV� IURP�ZKLFK�$SSHOOHH� FRXOG�KDYH�EHOLHYHG� WKDW�KLV
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IUHHGRP�RI�DFWLRQ�ZDV�UHVWULFWHG���7KXV��WKH�&RPPRQZHDOWK�FRQFOXGHV�WKDW

$SSHOOHH¶V�VWDWHPHQW�ZDV�QRW�WKH�UHVXOW�RI�D�FXVWRGLDO�LQWHUURJDWLRQ�DQG��DV

VXFK��WKH�VWDWHPHQW�VKRXOG�QRW�KDYH�EHHQ�VXSSUHVVHG���:H�GLVDJUHH�

��� $OWKRXJK� $SSHOOHH� YROXQWDULO\� ZHQW� WR� WKH� SROLFH� GHSDUWPHQW�� WKH

GHWHFWLYHV� LQIRUPHG�KLP�WKDW� LI�KH�GLG�QRW� FRPH� WR� WKH� VWDWLRQ� WKH\�ZRXOG

VHQG�DQ�RIILFHU�WR�UHWULHYH�KLP����7KH�URRP�$SSHOOHH�DQG�WKH�WZR�GHWHFWLYHV

HQWHUHG�ZDV�D�VPDOO�URRP�ZLWK�D�WDEOH�DQG�FKDLUV���'XULQJ�WKH�LQWHUYLHZ�ERWK

GRRUV�WR�WKH�URRP�ZHUH�FORVHG���2QH�GHWHFWLYH�ZDV�VHDWHG�DFURVV�WKH�WDEOH

IURP� $SSHOOHH� DQG� WKH� RWKHU� GHWHFWLYH� UHPDLQHG� VWDQGLQJ�� � $SSHOOHH� ZDV

QHYHU�WROG�WKDW�KH�ZDV�IUHH�WR�OHDYH�DW�DQ\�WLPH�RU�WKDW�KH�ZDV�QRW�UHTXLUHG

WR� DQVZHU� DQ\� TXHVWLRQV�� � ,Q� IDFW�� $SSHOOHH� ZDV� QRW� IUHH� WR� OHDYH� WKH

SUHPLVHV�DQG�DV�VRRQ�DV�$SSHOOHH�UHIUDLQHG�IURP�DQVZHULQJ�WKH�GHWHFWLYHV¶

TXHVWLRQV��KH�ZDV�DUUHVWHG���0RUHRYHU��$SSHOOHH�ZDV�PRUH�WKDQ�WKH�IRFXV�RI

WKH�LQYHVWLJDWLRQ���7KH�GHWHFWLYHV�KDG�VHFXUHG�DQ�DUUHVW�ZDUUDQW�IRU�$SSHOOHH

SULRU� WR� FDOOLQJ� KLP� WR� WKH� VWDWLRQ� IRU� TXHVWLRQLQJ�� � ,UUHVSHFWLYH� RI� WKH

DQVZHUV�JLYHQ�E\�$SSHOOHH�WR�WKH�LQTXLULHV�SRVHG�E\�WKH�GHWHFWLYHV��$SSHOOHH

ZDV� QRW� JRLQJ� WR� EH� SHUPLWWHG� WR� OHDYH� DQG� ZDV� WR� EH� DUUHVWHG�� 3ROLFH

GHWHQWLRQV�EHFRPH�FXVWRGLDO�ZKHQ�WKH\�FRQVWLWXWH�WKH�IXQFWLRQDO�HTXLYDOHQW

RI� D� IRUPDO� DUUHVW�� � &RPPRQZHDOWK� Y�� (OOLV�� ���� $��G� ������ ����� �3D�

6XSHU����������&OHDUO\��$SSHOOHH�ZDV�LQ�FXVWRG\�VR�DV�WR�WULJJHU�KLV�ULJKW�WR

0LUDQGD�ZDUQLQJV��6HH�&RPPRQZHDOWK�Y��)R[������$��G������3D��6XSHU�

������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����� ������� �KROGLQJ� WKDW
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GHIHQGDQW�ZDV�VXEMHFW�WR�FXVWRGLDO�LQWHUURJDWLRQ�ZKHQ�LQWHUYLHZHG�E\�D�VWDWH

WURRSHU� DW� SROLFH� EDUUDFNV�� HYHQ� LI� GHIHQGDQW� PD\� KDYH� EHOLHYHG� KH� ZDV

EURXJKW� WR� WKH� EDUUDFNV� WR� UHSDLU� D� SROLFH� FUXLVHU�� DV� LW� ZDV� FOHDU� IURP

WURRSHUV¶�WHVWLPRQ\�WKDW�GHIHQGDQW�ZDV�QRW�IUHH�WR�OHDYH�WKH�EDUUDFNV�DQG�KH

ZDV�JRLQJ� WR� EH� DUUHVWHG���&RPPRQZHDOWK� Y�� &UDLJ�� ���� $��G� ���� �3D�

6XSHU���������KROGLQJ�WKDW�GHIHQGDQW��ZKR�KDG�EHHQ�SLFNHG�XS�DW�KLV�SODFH

RI�ZRUN�E\�SROLFH�RIILFHU�DQG� WUDQVSRUWHG� WR�SROLFH�KHDGTXDUWHUV��KDG�EHHQ

PHW�E\�WZR�GHWHFWLYHV��WDNHQ�LQWR�DQ�LQWHUURJDWLRQ�URRP�ZLWK�WKH�GRRU�FORVHG

DIWHU�KLP��DQG�KDG�EHHQ�WROG�WKDW�KH�ZDV�VXVSHFWHG�RI�EHLQJ� LQYROYHG� LQ�D

UHFHQW� PXUGHU�� ZDV� VXEMHFW� WR� FXVWRGLDO� LQWHUURJDWLRQ� RU� LWV� IXQFWLRQDO

HTXLYDOHQW�DQG�ZDV�WKXV�HQWLWOHG�WR�0LUDQGD�VDIHJXDUGV�DW�WLPH�KH�HQWHUHG

LQWHUURJDWLRQ� URRP�ZLWK� WKH� WZR�GHWHFWLYHV��� � $FFRUGLQJO\�� WKH� VXSSUHVVLRQ

FRXUW��LQ�WKLV�LQVWDQFH��SURSHUO\�VXSSUHVVHG�$SSHOOHH¶V�VWDWHPHQW�

��� 7KH� &RPPRQZHDOWK� QH[W� FKDOOHQJHV� WKH� WULDO� FRXUW¶V� GHQLDO� RI� LWV

PRWLRQ� LQ� OLPLQH� WKDW� VRXJKW� WR� SUHFOXGH� $SSHOOHH� IURP� SUHVHQWLQJ

SV\FKRORJLFDO�HYLGHQFH�RI�SRVW�WUDXPDWLF�VWUHVV�V\QGURPH�WR�VXSSRUW�D�FODLP

RI�VHOI�GHIHQVH���$SSHOOHH��LQ�WXUQ��FKDOOHQJHV�WKH�ULJKW�RI�WKH�&RPPRQZHDOWK

WR�DSSHDO�IURP�WKH�DGYHUVH�HYLGHQWLDU\�UXOLQJ�RQ�LWV�PRWLRQ�DOOHJLQJ�WKDW�WKH

DSSHDO� LV� SUHPDWXUH�� DV� WKH� SURIIHUHG� WHVWLPRQ\� ZRXOG� QRW� VXEVWDQWLDOO\

KDQGLFDS�RU�WHUPLQDWH�WKH�&RPPRQZHDOWK
V�FDVH�

���� ,QLWLDOO\��ZH�QRWH�WKDW�WKH�&RPPRQZHDOWK�KDV�EHHQ�JUDQWHG�SHUPLVVLRQ

WR�DSSHDO�DGYHUVH�UXOLQJV�RQ�SUH�WULDO�VXSSUHVVLRQ�PRWLRQV��XSRQ�FHUWLILFDWLRQ
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WKDW� WKH� UXOLQJ� VXEVWDQWLDOO\� KDQGLFDSV� RU� WHUPLQDWHV� WKH� SURVHFXWLRQ�

HIIHFWLYHO\� SXWWLQJ� WKH� &RPPRQZHDOWK� RXW� RI� &RXUW�� �'XJJHU�� ���� 3D�� DW

BBB������$��G�DW�������7KH�&RPPRQZHDOWK¶V�JRRG�IDLWK�FHUWLILFDWLRQ��LQ�DQG

RI�LWVHOI��SURYLGHV�DQ�DEVROXWH�ULJKW�WR�DSSHDO���,G��DW�BBB������$��G�DW�����

7KH�6XSUHPH�&RXUW�KDV�H[SDQGHG�WKLV�UXOH�WR�LQFOXGH�DSSHDOV�IURP�WKH�JUDQW

RI� PRWLRQV� LQ� OLPLQH� ZKLFK� H[FOXGH� HYLGHQFH� WKDW� KDV� WKH� HIIHFW� RI

WHUPLQDWLQJ� RU� VXEVWDQWLDOO\� KDQGLFDSSLQJ� WKH� SURVHFXWLRQ�� 6HH

&RPPRQZHDOWK� Y�� 0DWLV�� ���� 3D�� ����� BBB�� ���� $��G� ���� ��� �������

&RPPRQZHDOWK� �Y��'HDQV������ �3D�������BBB������$��G����� ��� �������

0RUHRYHU�� WKLV� &RXUW� KDV� UHFHQWO\�� LQ� D� FDVH� SURFHGXUDOO\� VLPLODU� WR� WKH

LQVWDQW� FDVH�� UHFRJQL]HG� WKDW� ZKHQ� WKH� &RPPRQZHDOWK� DSSHDOV� DQ

LQWHUORFXWRU\�RUGHU�WKDW�DOORZV�HYLGHQFH�SURIIHUHG�E\�WKH�GHIHQVH��WKH�JRRG

IDLWK� FHUWLILFDWLRQ�� ZLWKRXW� PRUH�� LV� VXIILFLHQW� WR� PDQGDWH� UHYLHZ� E\� WKLV

&RXUW���&RPPRQZHDOWK�Y��$OOEXUQ������$��G�����������3D��6XSHU��������

DSSHDO�GHQLHG�������3D��/H[LV�������3D��0D\��������������7KXV��WKH�$OOEXUQ

GHFLVLRQ� LV� GLVSRVLWLYH� RI� $SSHOOHH¶V� FRQWHQWLRQ� WKDW� WKH� &RPPRQZHDOWK¶V

DSSHDO� LQ� WKLV� UHJDUG� LV�SUHPDWXUH�DV� LW�GRHV�QRW�VXEVWDQWLDOO\�KDQGLFDS�RU

WHUPLQDWH�WKH�&RPPRQZHDOWK¶V�FDVH���%HFDXVH�WKLV�DSSHDO�LV�SURSHUO\�EHIRUH

RXU�&RXUW��ZH�QRZ�WXUQ�WR�WKH�PHULW�RI�WKH�LVVXH�SUHVHQWHG�

���� 6SHFLILFDOO\�� WKH� &RPPRQZHDOWK� VHHNV� WR� SUHFOXGH� $SSHOOHH� IURP

SUHVHQWLQJ�SV\FKLDWULF�WHVWLPRQ\�DV�HYLGHQFH�RI�$SSHOOHH¶V�VWDWH�RI�PLQG�DV�LW

UHODWHV� WR� D� WKHRU\� RI� VHOI�GHIHQVH�� � $SSHOOHH� ILOHG� UHSRUWV�ZLWK� WKH� SROLFH�



-��$��������

������

ZKLFK�VWDWH�WKDW�KH�ZDV�UREEHG�DW�JXQSRLQW��E\�XQNQRZQ�LQGLYLGXDOV��RQ�WZR

RFFDVLRQV� SULRU� WR� WKH� LQFLGHQW� DW� LVVXH�� � +H� FRQWHQGV� WKDW� DV� D� UHVXOW� RI

WKRVH� UREEHULHV�� KH� KDV� GHYHORSHG� SRVW�WUDXPDWLF� VWUHVV� V\QGURPH�

$SSHOOHH�VRXJKW�WR�LQWURGXFH�DW�WULDO�FRSLHV�RI�WKH�FRPSODLQWV�KH�PDGH�WR�WKH

SROLFH�DQG�SV\FKLDWULF�WHVWLPRQ\�IURP�6WHSKHQ�0HFKDQLFN��0�'����7KH�WKHRU\

RI�VHOI�GHIHQVH�SRVLWHG�E\�$SSHOOHH� LV� WKDW� KH� H[SHULHQFHG� VXFK� WUDXPD�E\

WKH�HDUOLHU�LQFLGHQWV�WKDW�ZKHQ�WKH�FDU�GULYHQ�E\�WKH�YLFWLP�DSSURDFKHG�KLP�

WKH�GULYHU�EHJDQ�WR�VKRXW�SURIDQLWLHV�DW�KLP�DQG�KH�WKHQ�VDZ�D�VLOYHU�IODVK�

$SSHOOHH�UHDVRQDEO\�EHOLHYHG�WKDW�WKH�YLFWLP�KDG�UHDFKHG�IRU�D�JXQ�DQG�WKDW

KH�ZDV�LQ�GDQJHU�RI�GHDWK�RU�VHULRXV�LQMXU\�� �$SSHOOHH�DOOHJHV�WKDW�KH�WKHQ

ILUHG� D�ZDUQLQJ� VKRW� DW� WKH� YLFWLP��ZKLFK� DFFLGHQWDOO\� HQWHUHG� WKURXJK� WKH

FDU¶V�ZLQGVKLHOG�� VWULNLQJ� WKH�YLFWLP¶V�KDQG��7KXV��$SSHOOHH�DUJXHV�WKDW� WKH

WHVWLPRQ\�RI�'U��0HFKDQLFN�ZDV�UHOHYDQW�DV�LW�ZRXOG�KDYH�H[SODLQHG�WR�WKH

MXU\�KRZ�SRVW�WUDXPDWLF�VWUHVV�V\QGURPH�LPSDFWHG�XSRQ�WKH�UHDVRQDEOHQHVV

RI�KLV�EHOLHI�WKDW�DW�WKH�WLPH�KH�VKRW�WKH�YLFWLP��KH�ZDV�LQ�GDQJHU�RI�GHDWK�RU

VHULRXV� ERGLO\� LQMXU\�� � &RQYHUVHO\�� WKH� &RPPRQZHDOWK� DUJXHV� WKDW� WKH

GHIHQVH�DVVHUWHG�LV�QRW�UHFRJQL]HG�LQ�3HQQV\OYDQLD�DQG��WKXV��VKRXOG�QRW�EH

SHUPLWWHG�DW�WULDO�

���� $�GHIHQGDQW�KDV�D�IXQGDPHQWDO�ULJKW�WR�SUHVHQW�HYLGHQFH�SURYLGHG�WKH

HYLGHQFH� LV� UHOHYDQW� DQG� QRW� VXEMHFW� WR� H[FOXVLRQ� XQGHU� DQ\� HVWDEOLVKHG

HYLGHQWLDU\�UXOH���&RPPRQZHDOWK�Y��0F*RZDQ������3D������������������

$��G�������������������(YLGHQFH�LV�QRW�UHOHYDQW�XQOHVV�WKH�LQIHUHQFH�VRXJKW
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WR� EH� UDLVHG� E\� LW� EHDUV� XSRQ� D� PDWWHU� DW� LVVXH� DQG� UHQGHUV� WKH� GHVLUHG

LQIHUHQFH� PRUH� SUREDEOH� WKDQ� LW� ZRXOG� ZLWKRXW� WKH� HYLGHQFH�

&RPPRQZHDOWK�Y��9DOOHMR������3D����������������$��G�����������������

,Q� GHWHUPLQLQJ� ZKHWKHU� HYLGHQFH� LV� DGPLVVLEOH� DW� WULDO�� WKH� WULDO� FRXUW

RUGLQDULO\�EDODQFHV�WKH�SUREDWLYH�YDOXH�RI�WKH�HYLGHQFH�DJDLQVW�LWV�SUHMXGLFLDO

LPSDFW�� � &RPPRQZHDOWK� Y�� 6FKZDUW]�� ���� $��G� ����� ���� �3D�� 6XSHU�

������� � 7KH� WULDO� FRXUW� GHWHUPLQHV� ZKHWKHU� HYLGHQFH� LV� UHOHYDQW� DQG

DGPLVVLEOH��DQG�WKH�WULDO�FRXUW¶V�UXOLQJ�RQ�DGPLVVLELOLW\�ZLOO�QRW�EH�GLVWXUEHG

DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ�� �&RPPRQZHDOWK�Y��&DUWHU������$��G�����

�����3D��6XSHU��������

���� /LNHZLVH�� DGPLVVLELOLW\� RI� H[SHUW� WHVWLPRQ\� LV� ZLWKLQ� WKH� VRXQG

GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�DQG�ZLOO�QRW�EH�UHYHUVHG�DEVHQW�D�FOHDU�DEXVH�RI

GLVFUHWLRQ�� �&RPPRQZHDOWK� Y�� %DUGR�� ���� 3D�� ����� ����� ���� $��G� ����

������������FHUW��GHQLHG��%DUGR�Y��3HQQV\OYDQLD��BBB�8�6��BBB������6�&W�

���������/�(G��G�������������&RPPRQZHDOWK�Y��+DUULV������3D����������

����$��G������������������FHUW��GHQLHG��+DUULV�Y��3HQQV\OYDQLD��BBB�8�6�

BBB������6�&W�����������/�(G��G��������������,W�KDV�ORQJ�EHHQ�HVWDEOLVKHG

WKDW�H[SHUW�RSLQLRQ�WHVWLPRQ\�LV�SURSHU�RQO\�³µDV�DQ�DLG�WR�WKH�MXU\�ZKHQ�WKH

VXEMHFW�PDWWHU�LV�GLVWLQFWO\�UHODWHG�WR�D�VFLHQFH��VNLOO��RU�RFFXSDWLRQ�EH\RQG

WKH�NQRZOHGJH�RU�H[SHULHQFH�RI�WKH�DYHUDJH�OD\PDQ�¶´��&RPPRQZHDOWK�Y�

-RKQVRQ������$��G�����������3D��6XSHU���������TXRWLQJ�&RPPRQZHDOWK

Y��2¶6HDUR������3D����������������$��G������������������+RZHYHU��H[SHUW
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WHVWLPRQ\�PD\�QRW� EH�XVHG� WR� EROVWHU� WKH� FUHGLELOLW\� RI�ZLWQHVVHV� EHFDXVH

ZLWQHVV�FUHGLELOLW\� LV� VROHO\�ZLWKLQ�WKH�SURYLQFH�RI� WKH� MXU\�� �-RKQVRQ�� ���

$��G�DW�����

���� 7KH�UHSRUW�RI�'U��0HFKDQLFN��ZKLFK�ZDV�LQWURGXFHG�LQWR�HYLGHQFH�DW�WKH

SUH�WULDO� KHDULQJ�� HODERUDWHG� RQ� WKH� V\PSWRPV� DVVRFLDWHG� ZLWK� SRVW�

WUDXPDWLF�VWUHVV�V\QGURPH���'U��0HFKDQLFN�IXUWKHU�VWDWHG�LQ�KLV�UHSRUW�WKDW

KH� EHOLHYHG� WKDW� $SSHOOHH� ZDV� VXIIHULQJ� IURP� SRVW�WUDXPDWLF� VWUHVV

V\QGURPH�� DQG� HQXPHUDWHG� WKH� V\PSWRPV� H[KLELWHG� E\� $SSHOOHH� WKDW� KDG

OHG�KLP�WR�WKDW�FRQFOXVLRQ���+H�DOVR�H[SODLQHG�KRZ�SKRELDV�DVVRFLDWHG�ZLWK

SRVW�WUDXPDWLF�VWUHVV�V\QGURPH�FRXOG�FDXVH�D�KHLJKWHQHG�OHYHO�RI�DOHUWQHVV�

JXDUGHGQHVV�DQG�H[SHFWDWLRQ�RI�KDUP��

���� :H�FRQFOXGH�WKDW�WKLV�HYLGHQFH�LV�UHOHYDQW�DQG�SUREDWLYH�RI�$SSHOOHH¶V

VWDWH�RI�PLQG�RQ�WKH�LVVXH�RI�VHOI�GHIHQVH��ZKLFK�UHTXLUHV�D�VXEMHFWLYH�EHOLHI

RI� GDQJHU� RU� GHDWK�� � � � $SSHOOHH� GRHV� QRW� UHTXHVW� WKDW�ZH� UHFRJQL]H� SRVW�

WUDXPDWLF� VWUHVV� V\QGURPH� DV� D� VHSDUDWH� GHIHQVH�� DV� WKH� &RPPRQZHDOWK

����������������������������������
��:H�QRWH�WKDW�'U��0HFKDQLFN�IXUWKHU�RSLQHG�LQ�KLV�UHSRUW�WKDW�$SSHOOHH�ZDV
SDUWLFXODUO\� SUHGLVSRVHG� DQG� SUHFRQGLWLRQHG� WR� LQWHUSUHW� H[SHULHQFHV� DV
SRVLQJ�D� ULVN� WR�KLP�DQG�� JLYHQ� WKH� FLUFXPVWDQFHV� DV� DOOHJHG� E\� $SSHOOHH�
WKH�SRVW�WUDXPDWLF�VWUHVV�V\QGURPH�DIIHFWHG�$SSHOOHH¶V�VXEMHFWLYH�EHOLHI�WKDW
KH�ZDV�LQ�GDQJHU�RI�LPPLQHQW�GHDWK�RU�VHULRXV�ERGLO\�LQMXU\���,W�DSSHDUV�WKDW
WKLV�RSLQLRQ�ZRXOG�EH�LQDGPLVVLEOH�DW�WULDO�DV�LW�LQYDGHV�WKH�SURYLQFH�RI�WKH
MXU\� DQG� LPSHUPLVVLEO\� EROVWHUV� $SSHOOHH¶V� FUHGLELOLW\�� � 6HH� 6HDUR�� VXSUD
�KROGLQJ�WKDW�SURSRVHG�WHVWLPRQ\�RI�D�SV\FKLDWULVW�ZKR�ZRXOG�KDYH�WHVWLILHG
DW�GHIHQGDQW¶V�PXUGHU�WULDO�WKDW�GHIHQGDQW�GLG�QRW�KDUERU�DQ\�LOO�ZLOO�WRZDUG
WKH�YLFWLP��WKDW�GHIHQGDQW�KDG�QR�LQWHQWLRQ�RI�KDUPLQJ�WKH�YLFWLP��WKDW�WKH
GHIHQGDQW�GXULQJ�WKH�VFXIIOH�EHFDPH�IHDUIXO�RI�D�KHDUW�DWWDFN�DQG�GUHZ�WKH
JXQ�LQ�RUGHU�WR�JHW�SHRSOH�DZD\�IURP�KLP��ZDV�SURSHUO\�SUHFOXGHG��DV�VXFK
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VXJJHVWV�� � 7KH� V\QGURPH� GRHV� QRW� UHSUHVHQW� D� GHIHQVH� WR� WKH� FULPHV

FKDUJHG��EXW�UDWKHU��LV�D�W\SH�RI�HYLGHQFH�ZKLFK�PD\�EH�LQWURGXFHG�RQ�WKH

TXHVWLRQ�RI� WKH� UHDVRQDEOH�EHOLHI� UHTXLUHPHQW�RI� VHOI�GHIHQVH�� � � 3V\FKLDWULF

WHVWLPRQ\�KDV� ORQJ�EHHQ�KHOG�DGPLVVLEOH�WR�SURYH�D�GHIHQGDQW¶V� VXEMHFWLYH

EHOLHI�WKDW�KH�RU�VKH�LV�LQ�GDQJHU�RI�LPPLQHQW�GHDWK�RU�VHULRXV�ERGLO\�LQMXU\�

&RPPRQZHDOWK�Y��0F&ORXG������$��G�����������3D��6XSHU��������� �6HH

DOVR� &RPPRQZHDOWK� Y�� 6WRQHKRXVH�� ���� 3D�� ���� ���� $��G� ���� ������

�SOXUDOLW\�� �KROGLQJ� WKDW� WULDO� FRXQVHO� ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR� SUHVHQW

H[SHUW�WHVWLPRQ\�RQ�WKH�EDWWHUHG�ZRPDQ�V\QGURPH�DV�D�GHIHQVH�WR�KRPLFLGH

FKDUJHV��� &RPPRQZHDOWK� Y�� /LJKW�� ���� 3D�� ����� ���� $��G� ���� ������

�ILQGLQJ� WKDW� SV\FKLDWULF� WHVWLPRQ\� ZDV� DGPLVVLEOH� WR� VKRZ� ZKHWKHU

GHIHQGDQW�DFWHG�RXW�RI�DQ�KRQHVW��ERQD�ILGH�EHOLHI�WKDW�KH�ZDV�LQ�LPPLQHQW

GDQJHU�DW�WLPH�KH�NLOOHG�YLFWLP�IRU�SXUSRVHV�RI�HVWDEOLVKLQJ�GHIHQVH�RI�VHOI�

GHIHQVH���&RPPRQZHDOWK�Y��6KHSSDUG������$��G������3D��6XSHU�������

�SURYLGLQJ�WKDW�WHVWLPRQ\�RI�SDUDQRLG�SHUVRQDOLW\�GLVRUGHU�ZDV�DGPLVVLEOH�WR

VKRZ� LI� GHIHQGDQW� KDG� D� ERQD� ILGH� EHOLHI� KH� ZDV� LQ� GDQJHU� LQ� D� KRPLFLGH

FDVH��DOWKRXJK�GHQLDO�RI�LQWURGXFWLRQ�RI�VXFK�WHVWLPRQ\�E\�WULDO�FRXUW�ZDV�QRW

IDWDO��DV�SDUDQRLG�SHUVRQDOLW\�GLVRUGHU�GLG�QRW�SHUPLW�FODLP�RI�LPSHUIHFW�VHOI�

GHIHQVH� WR� EH� XVHG� WR� UHGXFH� RIIHQVH� IURP� PXUGHU� WR� YROXQWDU\

PDQVODXJKWHU��� � &RPPRQZHDOWK� Y�� 0LOOHU�� ���� $��G� ���� �3D�� 6XSHU�

�������������������������������������������������������������������������������������������������������������

WHVWLPRQ\� ZRXOG� KDYH� LQIULQJHG� XSRQ� WKH� MXU\¶V� GHWHUPLQDWLRQ� RI� WKH
FUHGLELOLW\�RI�WKH�GHIHQGDQW��



-��$��������

������

������ �HQ�EDQF�� �KROGLQJ� WKDW� HYLGHQFH�RI� EDWWHUHG�ZRPDQ� V\QGURPH�ZDV

DGPLVVLEOH� LQ� KRPLFLGH� WULDO� DV� SUREDWLYH� HYLGHQFH� RI� GHIHQGDQW¶V� VWDWH� RI

PLQG�DV�LW�UHODWHV�WR�D�WKHRU\�RI�VHOI�GHIHQVH��

���� $OWKRXJK� WKH� PDMRULW\� RI� WKH� FDVHV� LQ� WKLV� DUHD� KDYH� EHHQ� LQ� WKH

FRQWH[W� RI� KRPLFLGH� DQG� FRQFHUQ� WKH� DGPLVVLELOLW\� RI� HYLGHQFH� UHODWLQJ� WR

EDWWHUHG�ZRPDQ�V\QGURPH���ZH�FDQ�ILQG�QR�GLVWLQFWLRQ�EHWZHHQ�WKH�HYLGHQFH

DQDO\]HG�LQ�WKRVH�FDVHV�DQG�WKH�HYLGHQFH�ZKLFK�$SSHOOHH�VHHNV�WR�LQWURGXFH

KHUH���7KH�H[SHUW�WHVWLPRQ\�RI�SRVW�WUDXPDWLF�VWUHVV�V\QGURPH�LV�UHOHYDQW�WR

$SSHOOHH¶V� VWDWH� RI� PLQG� DQG� LV� QRW� LQWURGXFHG� WR� LPSURSHUO\� EROVWHU� WKH

FUHGLELOLW\� RI� $SSHOOHH�� EXW� UDWKHU�� WR� DLG� WKH� MXU\� LQ� HYDOXDWLQJ� $SSHOOHH¶V

EHKDYLRU�DQG�VWDWH�RI�PLQG�� � �7R�EH� VXFFHVVIXO� RQ� D� FODLP�RI� VHOI�GHIHQVH�

³WKH� DFWRU� >PXVW� VKRZ� WKDW� KH@�KDG�DQ�KRQHVW�� ERQD� ILGH�EHOLHI� KH�ZDV� LQ

LPPLQHQW�GDQJHU��>DQG@�VHFRQG��WKH�EHOLHI�PXVW�EH�UHDVRQDEOH�LQ�OLJKW�RI�WKH

IDFWV�DV�WKH\�DSSHDUHG�WR�KLP�´� �6KHSSDUG������$��G�DW������ � �:KLOH� WKH

SV\FKLDWULF�HYLGHQFH� LV� DGPLVVLEOH� DV� WR�$SSHOOHH¶V� VWDWH� RI�PLQG�DQG� ERQD

ILGH�EHOLHI��$SSHOOHH�PXVW� VWLOO� SURYH� WKDW� WKH� REMHFWLYH� HOHPHQWV� WR� WULJJHU

WKH�EHOLHI�ZHUH�SUHVHQW���,G� ��

���� 2UGHU�DIILUPHG�

���� ($.,1��-��ILOHV�D�&RQFXUULQJ�DQG�'LVVHQWLQJ�2SLQLRQ�

����������������������������������
��:H�QRWH�WKDW�EDWWHUHG�ZRPDQ�V\QGURPH�LV�UHFRJQL]HG�XQGHU�WKH�EURDGHU
FODVVLILFDWLRQ� RI� SRVW�WUDXPDWLF� VWUHVV� GLVRUGHU�� �6WRQHKRXVH�� � ���� 3D�� DW
BBB������$��G�DW�����
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$SSHOOHH � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�2FWREHU���������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�0RQWJRPHU\

&RXQW\��&ULPLQDO�1R��������
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&21&855,1*�$1'�',66(17,1*�23,1,21�%<�($.,1��-��

��� $OWKRXJK� ,� ILQG� WKH� WUHQG� RI� DOORZLQJ� SV\FKLDWULF� RSLQLRQV� DERXW

FRPPRQ�VHQVH�SKHQRPHQRQ�UHJUHWWDEOH��,�FDQQRW�ILQG�WKH�OHDUQHG�WULDO�FRXUW

DEXVHG� LWV�GLVFUHWLRQ� LQ�GHFLGLQJ� WR� DOORZ� WKH� RSLQLRQ�RI�'U��0HFKDQLFN�� � ,I

PDGH� UHOHYDQW� E\� DSSHOOHH¶V� WHVWLPRQ\�� WKH� WHVWLPRQ\� LV� QRW� LQDGPLVVLEOH�

DQG� ,� FRQFXU� LQ� WKDW� SRUWLRQ� RI� WKH� PDMRULW\¶V� GHFLVLRQ� ZKLFK� DIILUPV� WKLV

UXOLQJ���,�DOVR�DJUHH�WKH�GRFWRU¶V�RSLQLRQV�DERXW�TXHVWLRQV�WKH�MXU\�XOWLPDWHO\

PXVW�DQVZHU�VKRXOG�QRW�EH�DOORZHG�

��� +RZHYHU�� ,� FDQQRW� ILQG� DSSHOOHH¶V� VWDWHPHQWV� WR� EH� WKH� SURGXFW� RI

FXVWRGLDO�LQWHUURJDWLRQ��DQG�GLVVHQW�IURP�WKDW�SRUWLRQ�RI�WKH�KROGLQJ�

��� &XVWRG\�LV�UHOHYDQW�EHFDXVH�RI�LWV�LQKHUHQWO\�FRHUFLYH�QDWXUH���-XVW�DV

VXUHO\��LI�RQH�LV�QRW�DZDUH�RI�WKH�FXVWRG\��LW�FDQQRW�FRHUFH��WKXV�ZH�ORRN�WR

WKH� UHDVRQDEOH� SHUFHSWLRQ� RI� WKH� VXEMHFW�� QRW� WKH� IDFWV� NQRZQ� WR� WKH

LQWHUURJDWRUV�� � &RPPRQZHDOWK� Y�� :KLWHKHDG�� ���� $��G� ����� ���� �3D�
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6XSHU��������� �$FFRUGLQJO\��WKH�H[LVWHQFH�RI�D�ZDUUDQW�LV�WRWDOO\�LUUHOHYDQW�

XQOHVV� WKLV� ZDV� NQRZQ� E\� WKH� VXEMHFW�� LW� FDQQRW� DIIHFW� WKH� VXEMHFW¶V

SHUFHSWLRQ�RI�FXVWRG\�

��� ,Q�KLV�RZQ�WHVWLPRQ\��DSSHOOHH�GRHVQ¶W� VXJJHVW� KH�KDG�DQ\� LQNOLQJ� D

ZDUUDQW�H[LVWHG��VR�LW�LV�RI�QR�FRQVHTXHQFH�DW�DOO���7KH�VDPH�DSSOLHV�WR�RWKHU

IDFWV� WKH�PDMRULW\� UHFLWHV�� � 5HSHDWLQJ� KH� ZRXOG� QRW� KDYH� EHHQ� DOORZHG� WR

OHDYH�LI�KH�KDG�WULHG��WKDW�KH�ZDV�³PRUH�WKDQ�WKH�IRFXV´�RI�WKH�LQYHVWLJDWLRQ�

DQG�WKDW�KH�ZDV�HYHQWXDOO\�DUUHVWHG��DUH�DOO�LUUHOHYDQW���7KHVH�KDYH�QRWKLQJ

WR� GR� ZLWK� WKH� SHUFHSWLRQ� RI� FXVWRG\� DW� WKH� WLPH� RI� WKH� VWDWHPHQW�� � 7KDW

WKHVH� IDFWV� DUH� UHSHDWHGO\� PHQWLRQHG� E\� WKH� VXSSUHVVLRQ� FRXUW� DQG� WKH

PDMRULW\� LV� WURXEOLQJ�� DV� WKH\� DUH� FOHDUO\� RI� QR� DQDO\WLFDO� FRQVHTXHQFH�� � ,I

WKH\�DUH�UHPRYHG�IURP�WKH�DQDO\VLV��ZKDW�LV�OHIW�WKDW�VXJJHVWV�DSSHOODQW�KDG

DQ\�UHDVRQDEOH�SHUFHSWLRQ�RI�EHLQJ� LQ�FXVWRG\"� �7KH�RQO\�RWKHU� IDFW� LQ�WKH

ZKROH�RI�WKH�VXSSUHVVLRQ�UHFRUG�VXJJHVWHG�WR�EH�FXVWRGLDO�LV�WKDW�RQH�RIILFHU

ZDV�VWDQGLQJ��ZK\�WKLV�VXJJHVWV�FXVWRG\��,�GR�QRW�NQRZ�

��� $SSHOOHH�WHVWLILHG�WKH�RIILFHUV�WROG�KLP�³LW�ZRXOG�EH�DSSUHFLDWHG´�LI�KH¶G

FRPH�WR�WKH�VWDWLRQ���7KH�RIILFHUV�WROG�KLP�WKH\�NQHZ�WKHUH�ZHUH�WZR�VLGHV�WR

WKH� VWRU\� RI� WKH� VKRRWLQJ�� DQG� WKH\� MXVW� ZDQWHG� KLV� YHUVLRQ�� � 7KH� RIILFHUV

DVNHG� DSSHOOHH� ZKHQ� LW� VXLWHG� KLP� WR� FRPH� LQ�� � :KHQ� DSSHOOHH� FKRVH� WR
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DSSHDU�ZKHQ�KH�ZDV�QRW�H[SHFWHG��KH�ZDONHG�DZD\�ZLWKRXW�UHVWUDLQW���:KHQ

KH�UHDSSHDUHG��LW�ZDV�DJDLQ�DW�D�WLPH�RI�KLV�FKRRVLQJ��

��� $W�WKH�VWDWLRQ��WKH�RIILFHUV�VLPSO\�DVNHG�LI�KH�KDG�DQ\WKLQJ�WR�VD\��KH

VDLG�KH�GLG�QRW���:KLOH�WKLV�TXDOLILHV�DV�LQWHUURJDWLRQ��WKH�RIILFHUV�ZHUH�KDUGO\

JLYLQJ�KLP�WKH�WKLUG�GHJUHH���+H�ZDV�VLWWLQJ�LQ�D�MXYHQLOH�GLYLVLRQ�RIILFH�ZLWK

WZR�GRRUV�� �+H�VWDWHG�WKH�RIILFHUV�DFWHG� OLNH�JHQWOHPHQ���7KH\� WUHDWHG�KLP

UHVSHFWIXOO\���7KH�HQWLUH�HYHQW�WRRN�RQO\�³PLQXWHV�´

��� ,I�WKLV�LV�FXVWRGLDO��DQ\�TXHVWLRQLQJ�E\�RIILFHUV�DW�D�SROLFH�VWDWLRQ�PXVW

EH� FXVWRGLDO�� :H� KDYH� FRQVLVWHQWO\� ORRNHG� WR� WKH� WRWDOLW\� RI� WKH

FLUFXPVWDQFHV� ZKHQ� GHWHUPLQLQJ� FXVWRG\�� QRW� VLPSO\� WKH� ORFDWLRQ� RI� WKH

LQWHUYLHZ�� �&RPPRQZHDOWK� Y��0DQQLRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�

������� � +HUH� WKRVH� FLUFXPVWDQFHV� LQYROYH� EUHYLW\�� FRXUWHV\�� UHVSHFW�� DQG

YROXQWDULQHVV��WKH\�GR�QRW�VPDFN�RI�FRHUFLRQ�RU�FXVWRG\�LQ�DQ\�ZD\�

��� $FFRUGLQJO\�,�PXVW�UHVSHFWIXOO\�GLVVHQW�

����������������������������������
��7KH�VWDWHPHQW�WKH�SROLFH�³GHPDQGHG´�KH�DSSHDU�MXVW�LVQ¶W�VXSSRUWHG�LQ�WKH
UHFRUG���:KLOH�DSSHOOHH�VD\V�WKH\�WROG�KLP�WKH\¶G�VHQG�VRPHRQH�IRU�KLP�LI�KH
GLGQ¶W�FRPH�LQ��KH¶G�DOUHDG\�DJUHHG�WR�FRPH�LQ���+H�UHVSRQGHG�³ILQH�´


