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�� 7KLV�DSSHDO�KDV�EHHQ�WDNHQ�E\�DSSHOODQW��%DUU\�6KXH��LQGLYLGXDOO\��DV

SDUHQW�DQG�QDWXUDO�JXDUGLDQ�RI�KLV�VRQ��0DWWKHZ�6KXH��DQG�DV�DGPLQLVWUDWRU

RI� WKH� HVWDWH� RI� KLV� GHFHDVHG�ZLIH�� 3DWWL� 6KXH�� IURP� WKH� ILQDO� RUGHU� ZKLFK

PRGLILHG�� LQ� SDUW�� WKH� GHFLVLRQ� RI� DQ� DUELWUDWLRQ� SDQHO� FRQFHUQLQJ� 8,0

FRYHUDJH�SURYLGHG�E\�D�SROLF\�LVVXHG�WR�DSSHOODQW�E\�DSSHOOHH��(ULH�,QVXUDQFH

*URXS���:H�FRQFOXGH��IRU�UHDVRQV�VHW�IRUWK�KHUHLQDIWHU��WKDW�WKH�GHFLVLRQ�RI

WKH� DUELWUDWRUV�PXVW� EH� UHLQVWDWHG� VLQFH� WKH� DUELWUDWRUV� SURSHUO\� FRQFOXGHG

WKDW�WKH�FODLP�RI�0DWWKHZ�6KXH�IRU�HPRWLRQDO�GLVWUHVV�VXIIHUHG�DV�D�UHVXOW�RI

ZLWQHVVLQJ�WKH�GHDWK�RI�KLV�PRWKHU�LV�WR�EH�LQFOXGHG�ZLWKLQ�WKH����������SHU

SHUVRQ�SROLF\�OLPLW�DSSOLFDEOH�WR�0DWWKHZ��DQG�QRW�ZLWKLQ� WKH����������SHU

SHUVRQ�SROLF\�OLPLW�DSSOLFDEOH�WR�KLV�PRWKHU��3DWWL�6KXH�

�� 7KH�UHOHYDQW�IDFWV�KDYH�EHHQ�UHFRXQWHG�E\�DSSHOODQW�DV�IROORZV�
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7KLV�FDVH�DULVHV�RXW�RI�DQ�DXWRPRELOH�DFFLGHQW�RFFXUULQJ
DW�DSSUR[LPDWHO\������D�P��RQ�6HSWHPEHU������������$W
WKDW� WLPH�� 3DWWL� -HDQ� 6KXH� �KHUHLQDIWHU�� ³3DWWL´�� >ZDV
NLOOHG@� DQG� KHU� �� \HDU�ROG� VRQ�� 0DWWKHZ� 6KXH
�KHUHLQDIWHU��³0DWWKHZ´���>ZDV�LQMXUHG@�

$V� D� UHVXOW� RI� WKH� DFFLGHQW�� %DUU\� 6KXH� �KHUHLQDIWHU�
³%DUU\´��� 3DWWL¶V� KXVEDQG� DQG� 0DWWKHZ¶V� IDWKHU�� KDV
DVVHUWHG� FODLPV� LQGLYLGXDOO\�� DV� WKH� DGPLQLVWUDWRU� RI
3DWWL¶V� HVWDWH� �KHUHLQDIWHU�� ³WKH� HVWDWH´�� DQG�� GXH� WR
0DWWKHZ¶V� VWDWXV� DV� D�PLQRU�� DV� KLV� SDUHQW� DQG� QDWXUDO
JXDUGLDQ�� � $V� WKH� DGPLQLVWUDWRU� RI� 3DWWL¶V� HVWDWH�� %DUU\
KDV� DVVHUWHG� D� FODLP� XQGHU� 3HQQV\OYDQLD¶V� VXUYLYDO
VWDWXWH�� � $V� 3DWWL¶V� KXVEDQG��%DUU\�KDV� DVVHUWHG� D� FODLP
XQGHU�3HQQV\OYDQLD¶V�ZURQJIXO�GHDWK�VWDWXWH��IRU�WKH�ORVV
RI�KLV�ZLIH���$QG�ILQDOO\��RQ�EHKDOI�RI�0DWWKHZ��%DUU\�KDV
DVVHUWHG� D� FODLP� XQGHU� 3HQQV\OYDQLD¶V� ZURQJIXO� GHDWK
VWDWXWH��IRU�WKH�ORVV�RI�KLV�PRWKHU��D�FODLP�IRU�0DWWKHZ¶V
ERGLO\� LQMXULHV� DQG� WKH� HPRWLRQDO� GLVWUHVV� DULVLQJ
WKHUHIURP�� DQG� D� FODLP� IRU� WKH� QHJOLJHQW� LQIOLFWLRQ� RI
HPRWLRQDO� GLVWUHVV� WR� 0DWWKHZ�� IRU� ZLWQHVVLQJ� KLV
PRWKHU¶V�GHDWK�

%DVHG� XSRQ� >WKH� GULYHU¶V@� VWDWXV� DV� DQ� XQLQVXUHG
PRWRULVW��%DUU\�VRXJKW�WR�UHFRYHU�GDPDJHV�XQGHU�KLV�RZQ
DXWRPRELOH� LQVXUDQFH� SROLF\�� ZKLFK� ZDV� LVVXHG� E\� (ULH
,QVXUDQFH� *URXS� �KHUHLQDIWHU�� ³DSSHOOHH´��� � 7KH� SROLF\�
ZKLFK�QDPHV�ERWK�%DUU\� DQG�3DWWL� DV� LQVXUHGV�� SURYLGHV
XQLQVXUHG�PRWRULVW�FRYHUDJH�IRU�ERGLO\�LQMXU\�RU�GHDWK�LQ
WKH�DPRXQW�RI�������������SHU�SHUVRQ�DQG������������
SHU� DFFLGHQW�� � %RWK� RI� WKH� 6KXHV¶� YHKLFOHV� DUH� LQVXUHG
XQGHU�WKLV�SROLF\��ZKLFK�VWDWHV� WKDW� WKHVH�FRYHUDJHV�FDQ
EH� VWDFNHG�� � )LQDOO\�� 0DWWKHZ� LV� FRYHUHG� E\� WKH� SROLF\�
ZKLFK� SURYLGHV� SURWHFWLRQ� IRU� ³>D@Q\� UHODWLYH´� DQG�RU
³>D@Q\RQH� HOVH� ZKR� LV� HQWLWOHG� WR� UHFRYHU� GDPDJHV
EHFDXVH�RI�ERGLO\�LQMXU\�WR�DQ\�SHUVRQ�SURWHFWHG�E\�>WKH@
FRYHUDJH�´

$V�PDQGDWHG�LQ�WKH�LQVXUDQFH�SROLF\�LVVXHG�E\�DSSHOOHH�WR
%DUU\� DQG� 3DWWL�� ZKLFK� SURYLGHV� IRU� 80� DUELWUDWLRQ
SXUVXDQW�WR�WKH�$UELWUDWLRQ�$FW�RI�������WKH�GLVSXWH�RYHU
WKH� DPRXQW� RI� DSSOLFDEOH� FRYHUDJH� ZDV� VXEPLWWHG� IRU
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UHYLHZ�WR�DQ�DUELWUDWLRQ�SDQHO�>�@��$IWHU�ERWK�VLGHV�EULHIHG
WKH�LVVXHV��WKH�SDQHO�KDQGHG�GRZQ�WKH�IROORZLQJ�GHFLVLRQ�

,W� LV� WKH�GHFLVLRQ� RI� WKH� DUELWUDWRUV� WKDW� WKH� TXRWHG
SROLF\� ODQJXDJH� OLPLWV� DOO� FODLPV� IRU� ZURQJIXO� GHDWK
DQG�VXUYLYDO�DULVLQJ�RXW�RI�WKH�GHDWK�RI�3DWWL�6KXH�WR
RQH� SHU� SHUVRQ� OLPLW�� � 7KXV�� 0DWWKHZ� DQG� %DUU\
6KXH¶V�FODLP�XQGHU�WKH�:URQJIXO�'HDWK�$FW�DQG� WKH
FODLP�RI�WKH�(VWDWH�RI�3DWWL�6KXH�XQGHU�WKH�6XUYLYDO
$FW�PXVW�DOO�EH�SDLG�RXW�RI�RQH�SHU�SHUVRQ�OLPLW�DQG
WKDW� WKHUHIRUH� WKH�PD[LPXP� DYDLODEOH� WR� SD\� DOO� RI
WKHVH�FODLPV�LV�WKH�VWDFNHG�OLPLW�RI�������������SHU
SHUVRQ�

,W� LV� WKH� DUELWUDWRUV¶� GHFLVLRQ� WKDW� WKH� ODQJXDJH
TXRWHG�LV�QRW�DPELJXRXV�DQG�WKDW�LW�OLPLWV�WKH�FODLPV
IRU� ZURQJIXO� GHDWK� DQG� VXUYLYDO� WR� RQH� SHU� SHUVRQ
OLPLW�� QR�PDWWHU�KRZ�PDQ\� FODLPDQWV� WKHUH�PD\� EH
XQGHU� WKH� ZURQJIXO� GHDWK� DFWLRQ� DQG� GHVSLWH� >WKH@
IDFW�WKDW�WKH�ZURQJIXO�GHDWK�DQG�VXUYLYDO�FODLPV�DUH
VHSDUDWH�FDXVHV�RI�DFWLRQ�

,W� LV� IXUWKHU� WKH� DUELWUDWRUV¶� GHFLVLRQ� WKDW� VXFK� DQ
LQWHUSUHWDWLRQ� RI� WKH� ODQJXDJH� RI� WKH� SROLF\� LV� QRW
YLRODWLYH� RI� SXEOLF� SROLF\� RU� WKH� 0RWRU� 9HKLFOH
)LQDQFLDO�5HVSRQVLELOLW\�/DZ�

,W� LV� WKH� IXUWKHU� GHFLVLRQ� RI� WKH� DUELWUDWRUV� WKDW� WKH
FODLP�RI�0DWWKHZ�6KXH� IRU�HPRWLRQDO�GLVWUHVV�ZKLFK
KDV�UHVXOWHG�IURP�ZLWQHVVLQJ�WKH�GHDWK�RI�KLV�PRWKHU
LV�DQ�LQMXU\�WR�0DWWKHZ�6KXH�GLUHFWO\�DQG�WKHUHIRUH�D
VHSDUDWH�SHU�SHUVRQ�OLPLW�RI�������������LV�DYDLODEOH
WR� FRPSHQVDWH� 0DWWKHZ� 6KXH� IRU� KLV� RZQ� ERGLO\
LQMXU\�� DQ\� HPRWLRQDO� GLVWUHVV� KH� PD\� KDYH� DV� D
UHVXOW�RI�KLV�RZQ�ERGLO\�LQMXULHV�DQG�0DWWKHZ�6KXH¶V
HPRWLRQDO� GLVWUHVV� UHVXOWLQJ� IURP� ZLWQHVVLQJ� WKH
GHDWK�RI�KLV�PRWKHU�

)URP� WKLV� GHFLVLRQ�� DSSHOODQW� ILOHG� D� SHWLWLRQ� WR� PRGLI\
DQG�RU� FRUUHFW� DUELWUDWLRQ� DZDUG� DQG� EULHI� LQ� VXSSRUW

����������������������������������
�� $SSHOOHH� KDV� SDLG� DSSHOODQW� WKH� ��������� SROLF\� OLPLWV� DSSOLFDEOH� WR� WKH
FRYHUDJH�SD\DEOH�DV�D�UHVXOW�RI�WKH�GHDWK�RI�0DWWKHZ¶V�PRWKHU�
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WKHUHRI��DV�GLG�DSSHOOHH��SXUVXDQW�WR�WKH�$UELWUDWLRQ�$FW�RI
�����

2Q� $XJXVW� ��� ������ WKH� +RQRUDEOH� 0LFKDHO� -�� 3HUH]RXV
HQWHUHG�WKH�IROORZLQJ�RUGHU�

2�5�'�(�5

7KH�GHFLVLRQ�RI�WKH�DUELWUDWRUV�LV�PRGLILHG�DV�IROORZV
FRQVLVWHQW�ZLWK�WKH�IRUHJRLQJ�RSLQLRQ�

���,Q�DGGLWLRQ�WR�WKH�GDPDJHV�UHFRYHUDEOH�XQGHU�WKH
:URQJIXO�'HDWK�$FW�DQG�WKRVH�UHFRYHUDEOH�XQGHU�WKH
6XUYLYDO�$FW� EHLQJ� ³FRYHUHG´�� LI� DW� DOO�� E\� WKH� VDPH
SHU� SHUVRQ� SROLF\� OLPLW��� 0DWWKHZ� 6KXH¶V� HPRWLRQDO
BBBBBBBBB

�� 7KLV� UHVWDWHV� WKH� DUELWUDWRUV¶� GHFLVLRQ
UHJDUGLQJ� FRYHUDJH� UHVXOWLQJ� IURP� ERGLO\
KDUP�WR�GHFHGHQW�3DWWL�6KXH�

BBBBBBBBB

GLVWUHVV� DQG� DQ\� UHODWHG� SK\VLFDO� PDQLIHVWDWLRQV
WKHUHRI� IURP� ZLWQHVVLQJ� KLV� PRWKHU¶V� GHDWK� DUH
GHHPHG�LQFOXGHG�ZLWKLQ� WKH� VDPH�SHU� SHUVRQ�SROLF\
OLPLW���

BBBBBBBBB

��� 7KLV� PRGLILHV� WKH� DUELWUDWRUV¶� GHFLVLRQ
DVVLJQLQJ� 0DWWKHZ¶V� GLVWUHVV� GDPDJHV�
ZKHWKHU� DULVLQJ� IURP�ZLWQHVVLQJ� ERGLO\� KDUP
WR�KLV�PRWKHU�RU�IURP�KLV�RZQ�ERGLO\�LQMXULHV�
WR� WKH� SHU� SHUVRQ� SROLF\� OLPLW� DWWULEXWDEOH� WR
KLP�

BBBBBBBBB

���'DPDJHV�DVVRFLDWHG�ZLWK�0DWWKHZ�6KXH¶V�LPSDFW�
FDXVHG�ERGLO\�KDUP�DV�ZHOO�DV�KLV�HPRWLRQDO�GLVWUHVV
DQG� DQ\� UHODWHG� SK\VLFDO� PDQLIHVWDWLRQV� WKHUHRI
DULVLQJ� IURP� KLV� RZQ� SK\VLFDO� LQMXULHV� DUH� LQFOXGHG
ZLWKLQ� D� SHU� SHUVRQ� OLPLW� VHSDUDWH� IURP� WKDW
DGGUHVVHG�LQ�3W����DERYH���

BBBBBBBBB
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�� $SSHOODQW��LQ�WKLV�DSSHDO�IURP�WKH�ILQDO�RUGHU�HQWHUHG�E\�WKH�WULDO�FRXUW�

SUHVHQWV�WZR�TXHVWLRQV�IRU�RXU�FRQVLGHUDWLRQ��QDPHO\�

:KHWKHU�WKH�ODQJXDJH�FRQWDLQHG�LQ�(ULH¶V�LQVXUDQFH�SROLF\
LV� YDJXH� DQG�RU� DPELJXRXV� DQG� WKHUHIRUH� VKRXOG� EH
FRQVWUXHG�DJDLQVW�WKH�LQVXUHU�DQG�LQ�IDYRU�RI�WKH�LQVXUHG"

:KHWKHU�WKH�ODQJXDJH�FRQWDLQHG�LQ�(ULH¶V�LQVXUDQFH�SROLF\
YLRODWHV� SXEOLF� SROLF\� DQG� WKHUHIRUH� VKRXOG� EH� GHFODUHG
LQYDOLG�DV�D�PDWWHU�RI�ODZ"

�� 7KLV� &RXUW�� ZKHQ� UHYLHZLQJ� WKH� WULDO� FRXUW¶V� UXOLQJ� RQ� D� SHWLWLRQ� WR

YDFDWH� RU�PRGLI\� DQ� DUELWUDWLRQ� DZDUG��PD\� RQO\� UHYHUVH� IRU� DQ� DEXVH� RI

GLVFUHWLRQ�RU�HUURU�RI�ODZ���0*$�,QVXUDQFH�&RPSDQ\�Y��%DNRV������$��G

����������3D�6XSHU���������6LQFH�WKH�SROLF\�DW�LVVXH�SURYLGHG�IRU�DUELWUDWLRQ

SXUVXDQW� WR� WKH� 3HQQV\OYDQLD� $UELWUDWLRQ� $FW� RI� ������ WKH� WULDO� FRXUW� ZDV

DXWKRUL]HG� WR� UHYLHZ� WKH� DZDUG� RI� WKH� DUELWUDWRUV� XQGHU� WKH� IROORZLQJ

VWDQGDUG�

���� :KHUH� WKLV� SDUDJUDSK� LV� DSSOLFDEOH� D� FRXUW� LQ
UHYLHZLQJ� DQ� DUELWUDWLRQ� DZDUG� SXUVXDQW� WR� WKLV
VXEFKDSWHU� VKDOO�� QRWZLWKVWDQGLQJ�DQ\�RWKHU� SURYLVLRQ� RI
WKLV� VXEFKDSWHU��PRGLI\� RU� FRUUHFW� WKH� DZDUG� ZKHUH� WKH
DZDUG� LV� FRQWUDU\� WR� ODZ�DQG� LV� VXFK� WKDW� KDG� LW� EHHQ�D
YHUGLFW�RI�D�MXU\�WKH�FRXUW�ZRXOG�KDYH�HQWHUHG�D�GLIIHUHQW
MXGJPHQW�RU�D�MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW�

��� 3D�&�6�� �� �����G������ 6HH�� 0LGLOL� Y�� (ULH� ,QVXUDQFH� *URXS�� ����

3D�6XSHU�����DW�����ILOHG�-DQ�������������1DWLRQZLGH�,QV��&R��Y��&DOKRXQ�

����$��G�����������3D�6XSHU��������
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�� 7KH� DUELWUDWRUV¶� GHFLVLRQ� DVVLJQHG� DOO� FODLPV� IRU� ZURQJIXO� GHDWK� DQG

VXUYLYDO�DULVLQJ�RXW�RI� WKH�GHDWK�RI�3DWWL�6KXH�WR�RQH�SHU�SHUVRQ�OLPLW��DQG

DVVLJQHG� WKH� FODLP� RI� 0DWWKHZ� 6KXH� IRU� HPRWLRQDO� GLVWUHVV� DULVLQJ� IURP

ZLWQHVVLQJ�WKH�GHDWK�RI�KLV�PRWKHU�DQG�KLV�FODLP� IRU�ERGLO\� LQMXU\�DQG�DQ\

HPRWLRQDO�GLVWUHVV�DULVLQJ�WKHUHIURP�WR�D�VHSDUDWH�SHU�SHUVRQ�OLPLW���7KH�WULDO

FRXUW� GHWHUPLQHG� WKDW� 0DWWKHZ¶V� FODLP� IRU� HPRWLRQDO� GLVWUHVV� IURP

ZLWQHVVLQJ� KLV� PRWKHU¶V� GHDWK� ZDV� D� GHULYDWLYH� FODLP� DQG� PRGLILHG� WKH

DUELWUDWRUV¶� GHFLVLRQ� WR� UHTXLUH� WKDW� 0DWWKHZ¶V� HPRWLRQDO� GLVWUHVV� GDPDJHV

DULVLQJ� IURP� ZLWQHVVLQJ� WKH� GHDWK� RI� KLV� PRWKHU� EH� LQFOXGHG� LQ� WKH� SHU

SHUVRQ�SROLF\�OLPLW�DYDLODEOH�WR�3DWWL�6KXH���:LWKRXW�H[SOLFLWO\�VWDWLQJ�WKDW�WKH

DZDUG� ZDV� ³FRQWUDU\� WR� ODZ�´� WKH� WULDO� FRXUW� ZURWH�� � ³7KH� DUELWUDWRUV

PLVWDNHQO\�MRLQHG�WKLV�GLVWUHVV�FODLP�ZLWK�0DWWKHZ¶V�VHSDUDWH�SHUVRQDO�LQMXU\

FODLP� DQG� WKH� HPRWLRQDO� GLVWUHVV� FODLP� EDVHG� >XSRQ� KLV� RZQ� SHUVRQDO

LQMXULHV@� LQ� PDNLQJ� DOO� WKUHH� FODLPV� HOLJLEOH� IRU� FRPSHQVDWLRQ� XQGHU� KLV

VHSDUDWH� ��������� SHU� SHUVRQ� OLPLW�´� 7KXV� ZH� SURFHHG�� SXUVXDQW� WR� WKH

IRUHJRLQJ�VWDQGDUG��WR�GHWHUPLQH�ZKHWKHU�WKH�UXOLQJ�RI�WKH�WULDO�FRXUW�ZDV�DQ

DEXVH�RI�GLVFUHWLRQ�RU�HUURU� RI� ODZ��0*$�,QVXUDQFH�&RPSDQ\�Y��%DNRV�

VXSUD�

�� 7KH� H[SUHVV� WHUPV� RI� WKH� (ULH� SROLF\� SURYLGH� IRU� D� SHU� SHUVRQ� OLPLW

ZKLFK� HQFRPSDVVHV� DOO� GDPDJHV� WR� WKH� YLFWLP� DV� ZHOO� DV� DOO� GDPDJHV� WR

RWKHUV�ZKLFK�UHVXOW�IURP�WKH�YLFWLP¶V�LQMXULHV�

/,0,76�2)�3527(&7,21�±�/LPLWDWLRQV�RI�3D\PHQW
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,I� FRYHUDJH� LV� SXUFKDVHG� RQ� D� ³VSOLW� OLPLWV´� EDVLV�� \RXU
GHFODUDWLRQV�ZLOO�VKRZ�D�SHU�3(5621�DQG�SHU�$&&,'(17
OLPLW� IRU� XQLQVXUHG� DQG�RU� XQGHULQVXUHG�PRWRULVWV� ERGLO\
LQMXU\���7KH�SHU�3(5621�OLPLW�IRU�ERGLO\�LQMXU\�LV�WKH�PRVW
ZH� ZLOO� SD\� IRU� GDPDJHV� DULVLQJ� RXW� RI� ERGLO\� LQMXU\� RU
GHDWK� WR� RQH� SHUVRQ� LQ� DQ\� RQH� DFFLGHQW�� � 7KH� SHU
$&&,'(17�OLPLW�IRU�ERGLO\�LQMXU\�LV�WKH�PRVW�ZH�ZLOO�SD\
IRU� GDPDJHV� DULVLQJ� RXW� RI� ERGLO\� LQMXU\� RU� GHDWK� WR� DOO
SHUVRQV� UHVXOWLQJ� IURP� DQ\� RQH� DFFLGHQW�� VXEMHFW� WR� WKH
SHU�3(5621�OLPLW�

,I� DQ� LQGLYLGXDO¶V� GDPDJHV� GHULYH� IURP� ERGLO\� LQMXU\� WR
DQRWKHU� SHUVRQ� LQMXUHG� LQ� WKH� DFFLGHQW� RU� WKH� GHDWK� RI
DQRWKHU�SHUVRQ�NLOOHG�LQ�WKH�DFFLGHQW��ZH�ZLOO�SD\�RQO\�IRU
VXFK� GHULYDWLYH� GDPDJHV� ZLWKLQ� WKH� SHU� 3(5621� OLPLW
DYDLODEOH�WR�WKH�SHUVRQ�LQMXUHG�RU�NLOOHG�LQ�WKH�DFFLGHQW�

�� 6LQFH�WKH�SROLF\�LVVXHG�WR�DSSHOODQW�SURYLGHV�IRU�VWDFNLQJ�RI�XQLQVXUHG

PRWRULVW�EHQHILWV��WKH�FRYHUDJHV�SURYLGH�IRU�D����������SHU�SHUVRQ�OLPLW�IRU

HDFK� LQVXUHG� LQMXUHG� LQ� WKH� DFFLGHQW� DQG� D� ���PLOOLRQ� SHU� DFFLGHQW� RYHUDOO

OLPLW� UHJDUGOHVV� RI� WKH� QXPEHU� RI� FODLPDQWV� RU� YLFWLPV�� � :KLOH� DSSHOODQW

FRQFHGHV� WKDW� KH� FDQQRW� UHFRYHU� PRUH� WKDQ� RQH� PLOOLRQ� GROODUV� IURP

DSSHOOHH��KH�FRQWHQGV�WKDW�KH�KDV�WKUHH�VHSDUDWH�FODLPV��HDFK�RI�ZKLFK�KDV�D

���������OLPLW��VXEMHFW��RI�FRXUVH��WR�WKH����PLOOLRQ�GROODU�FDS���6SHFLILFDOO\�

DSSHOODQW�DUJXHV�WKDW�WKH�SROLF\�

����SODFHV�GHULYDWLYH�GDPDJHV�LQ�D�FDWHJRU\�RI�WKHLU�RZQ�
DQG� WKH� ODQJXDJH� LQ�QR�ZD\� LQGLFDWHV� WKDW� WKH�GDPDJHV
UHFRYHUDEOH�E\�WKH�LQMXUHG�SHUVRQ��RU�E\�WKH�HVWDWH�LI�KH
RU�VKH�ZDV�NLOOHG��DV�ZHOO�DV�WKRVH�WKDW�GHULYH�WKHUHIURP�
VXFK� DV� GDPDJHV� UHFRYHUDEOH� XQGHU� D� ZURQJIXO� GHDWK
DFWLRQ��DUH�EOHQGHG� WRJHWKHU�DQG�VXEMHFW� WR� D� VLQJOH� SHU
SHUVRQ�OLPLW�

���
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%DVHG�XSRQ�WKH�DERYH��WKHQ��LW�LV�DSSHOODQW¶V�SRVLWLRQ�WKDW
������������LV�DYDLODEOH�IRU�WKH�VXUYLYDO�FODLP�EURXJKW�E\
3DWWL¶V�HVWDWH� �GLUHFW� FODLP��������������� LV�DYDLODEOH� IRU
WKH�ERGLO\�LQMXU\�FODLP�EURXJKW�RQ�EHKDOI�RI�0DWWKHZ�DQG
WKH� HPRWLRQDO� GLVWUHVV� DULVLQJ� WKHUHIURP� �GLUHFW� FODLP��
DQG� ������������ LV� DYDLODEOH� IRU� WKH� ZURQJIXO� GHDWK
FODLPV�EURXJKW� E\�%DUU\� DQG�0DWWKHZ�DQG� WKH�QHJOLJHQW
LQIOLFWLRQ� RI� HPRWLRQDO� GLVWUHVV� FODLP� DULVLQJ� RXW� RI
0DWWKHZ� ZLWQHVVLQJ� KLV� PRWKHU¶V� GHDWK� �GHULYDWLYH
FODLPV��� � 7KHVH� FODLPV�� LQ� WKH� DJJUHJDWH�� ZRXOG� EH
VXEMHFW� WR� WKH� ��� PLOOLRQ� SHU� DFFLGHQW� OLPLW� FRQWDLQHG
ZLWKLQ�WKH�SROLF\�

�� 5HFHQWO\�� WKLV� &RXUW� KHOG� WKDW� D� FODLP� IRU� QHJOLJHQW� LQIOLFWLRQ� RI

HPRWLRQDO�GLVWUHVV��PDGH�E\�D�ZLIH�ZKR�KDG�REVHUYHG�KHU�KXVEDQG�VWUXFN�E\

DQ�DXWRPRELOH�DV�KH�VWRRG�EHVLGH�KLV�SDUNHG�YHKLFOH��FRQVWLWXWHG�D�VHSDUDWH

FODLP�DJDLQVW�WKH�WRUWIHDVRU¶V�OLDELOLW\�SROLF\��DQG�ZDV�QRW�D�GHULYDWLYH�FODLP

VXEMHFW� WR� WKH� VDPH� SHU� SHUVRQ� OLDELOLW\� OLPLW� DV� WKH� FODLP� ZKLFK� WKH

ZLIH�DGPLQLVWUDWUL[� DVVHUWHG� DJDLQVW� WKH� WRUWIHDVRU¶V� LQVXUHU�� � $QWKHP

&DVXDOW\� ,QVXUDQFH� &R�� Y�� 0LOOHU�� ���� $��G� ����� �3D�6XSHU�� ������

$FFRUGLQJO\�� LQ� WKH� LQVWDQW� FDVH�� WKH� DUELWUDWRUV� FRUUHFWO\� LQFOXGHG� WKH

QHJOLJHQW�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�FODLP�RI�0DWWKHZ�LQ�WKH�SHU�SHUVRQ

SROLF\�OLPLW�DYDLODEOH�WR�0DWWKHZ�� UDWKHU� WKDQ� LQ�WKH�SHU�SHUVRQ�SROLF\� OLPLW

DYDLODEOH� WR� KLV�PRWKHU�� � 7KXV�� WKDW� SRUWLRQ� RI� WKH� WULDO� FRXUW� RUGHU� ZKLFK

PRGLILHG�WKH�GHFLVLRQ�RI�WKH�DUELWUDWRUV�PXVW�EH�YDFDWHG�DQG�WKH�GHFLVLRQ�RI

WKH�DUELWUDWRUV�UHLQVWDWHG�

�� +RZHYHU��ZH�DUH�XQDEOH�WR�DJUHH�ZLWK�WKH�DUJXPHQW�RI�DSSHOODQW�WKDW

D� VHSDUDWH� ��������� OLPLW� LV� DSSOLFDEOH� WR� WKH� FODLP� IRU� ZURQJIXO� GHDWK

DVVHUWHG�E\�DSSHOODQW�RQ�EHKDOI�RI�KLPVHOI�DQG�KLV�VRQ�0DWWKHZ��UDWKHU�WKDQ
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D�GHULYDWLYH�FODLP�ZKLFK�PXVW�EH�VDWLVILHG�IURP�WKH�SHU�SHUVRQ� OLPLW�RI�80

FRYHUDJH�DSSOLFDEOH�WR�3DWWL�6KXH���:H�KDYH�FDUHIXOO\�UHYLHZHG�WKH�DUJXPHQW

RI� DSSHOODQW�� EXW� DUH� QRW� SHUVXDGHG� RI� LWV� PHULW�� � $V� WKH� RSLQLRQ� RI� WKH

GLVWLQJXLVKHG� -XGJH� 0LFKDHO� -�� 3HUH]RXV� KDV� WKRURXJKO\� DGGUHVVHG� DQG

SURSHUO\�UHMHFWHG�WKLV�DUJXPHQW��LW�ZRXOG�EH�SXUSRVHOHVV�IRU�XV�WR�HODERUDWH

XSRQ�WKDW�GLVFXVVLRQ�DQG��WKHUHIRUH��ZH�EXW�UHLWHUDWH�WKH�UHOHYDQW�SRUWLRQ�RI

KLV�DEOH�RSLQLRQ�

7KH�SDUWLHV�GLUHFW�RXU�DWWHQWLRQ�WR�WKH�IROORZLQJ�ODQJXDJH
LQ�WKH�³/LPLW�RI�3URWHFWLRQ´�VHFWLRQ�DW�SS������RI�WKH�SROLF\
>HPSKDVHV�LQ�RULJLQDO@�

7KH� SHU� 3(5621� OLPLW� IRU� ERGLO\� LQMXU\� LV� WKH�PRVW
ZH�ZLOO�SD\�IRU�GDPDJHV�DULVLQJ�RXW�RI�ERGLO\�LQMXU\
RU�GHDWK�WR�RQH�SHUVRQ�LQ�DQ\�RQH�DFFLGHQW���7KH�SHU
$&&,'(17�OLPLW�RI�ERGLO\� LQMXU\� LV�WKH�PRVW�ZH�ZLOO
SD\�IRU�GDPDJHV�DULVLQJ�RXW�RI�ERGLO\�LQMXU\�RU�GHDWK
WR� DOO� SHUVRQV� UHVXOWLQJ� IURP� DQ\� RQH� DFFLGHQW�
VXEMHFW�WR�WKH�SHU�3(5621�OLPLW�

,I�DQ� LQGLYLGXDO¶V�GDPDJHV�GHULYH� IURP�ERGLO\� LQMXU\
WR� DQRWKHU� SHUVRQ� LQMXUHG� LQ� WKH� DFFLGHQW� RU� WKH
GHDWK� RI� DQRWKHU� SHUVRQ� NLOOHG� LQ� WKH� DFFLGHQW��ZH
ZLOO�SD\�RQO\�IRU�VXFK�GHULYDWLYH�GDPDJHV�ZLWKLQ�WKH
SHU�3(5621� OLPLW�DYDLODEOH� WR� WKH�SHUVRQ� LQMXUHG�RU
NLOOHG�LQ�WKH�DFFLGHQW�

)XUWKHU��WKH�FUX[�RI�WKH�GLVSXWH�LV�WKH�PHDQLQJ�RI�³ZLWKLQ´
LQ�WKH�VHFRQG�SRUWLRQ�RI�WKH�LWDOLFL]HG�SURYLVLRQ�

7KH�SODLQ�PHDQLQJ��RI�WKH�LWDOLFL]HG�VHFWLRQ�LV�VXIILFLHQWO\
BBBBBBBBBB

�� $Q� D[LRP� RI� FRQWUDFW� ODZ� UHTXLUHV� WKDW� ZRUGV� EH
JLYHQ� WKHLU� SODLQ� PHDQLQJ� DQG� LQVXUDQFH� SROLFLHV�
FRPSULVLQJ� D� VXEVHW� RI� FRQWUDFW� ODZ�� DUH� WR� EH
FRQVWUXHG�DFFRUGLQJ�WR�WKH�RUGLQDU\�PHDQLQJ�RI�WKHLU
ZRUGV� QRW� RWKHUZLVH� GHILQHG�� �5LFFLR� Y�� $PHULFDQ



-��$��������

������

5HSXEOLF� ,QV�� &R��� ���� 3D�6XSHU�� ����� ���� $��G
�������������DII¶G������$��G������3D��������

BBBBBBBBBBB

FOHDU� WR� WKLV� FRXUW� WKDW� ZH� ZLOO� QRW� SDUVH� WKH� ODQJXDJH
EH\RQG�D�IHZ�JHQHUDO�REVHUYDWLRQV��³GHULYDWLYH�GDPDJHV´
LV� D� WHUP� SUHYLRXVO\� GHILQHG� LQ� WKH� VDPH� VHQWHQFH� LQ
ZKLFK� LW� DSSHDUV�� VXFK� GDPDJHV� DUH� H[SUHVVO\� LQFOXGHG
ZLWKLQ�� QRW�PHUHO\� OLPLWHG� WR�� WKH� DPRXQW� RI� SHU� SHUVRQ
GDPDJHV�DYDLODEOH�WR�WKH�LQMXUHG�SHUVRQ�RU�KHU�HVWDWH�IRU
GLUHFW�KDUP��WKXV��GHULYDWLYH�GDPDJHV�DUH�VXEVXPHG��E\
GHILQLWLRQ�� ZLWKLQ� WKH� LQMXU\� UHFRYHU\� IURP� ZKLFK� WKH\
GHULYH� VXFK� WKDW� SD\PHQW� RI� SROLF\� OLPLWV� RQ� WKH� GLUHFW
LQMXU\� OHDYHV� QRWKLQJ� WR� FRPSHQVDWH� DQ\� GHULYDWLYH
FODLP��� � :H� FRQVLGHU� WKLV� FDVH� JRYHUQHG� E\� -XGJH
BBBBBBBBB

�� 7KLV� VWUDLJKWIRUZDUG� LQWHUSUHWDWLRQ� VWDQGV� DORQH�
:H� QRWH� SDUHQWKHWLFDOO\�� KRZHYHU�� WKDW� WKH� SROLF\
UHLQIRUFHV�LW�LQ�ODQJXDJH�FORVHO\�SUHFHGLQJ�WKH�TXRWHG
VHFWLRQV�

:H�ZLOO�SD\�QR�PRUH�WKDQ�WKH�OLPLW�V��VKRZQ
RQ� WKH� GHFODUDWLRQV� IRU� RQH� DXWR� LQ� DQ\� RQH
DFFLGHQW� DV� H[SODLQHG� EHORZ�� � ,W� PDNHV� QR
GLIIHUHQFH� KRZ� PDQ\� SHUVRQV� ZH� SURWHFW�
DXWRV� ZH� LQVXUH�� FODLPV� DUH� PDGH� RU� DXWRV
DUH� LQYROYHG� LQ� WKH� DFFLGHQW�� � >XQGHUOLQLQJ
DGGHG@

7KH�HIIHFW�RI�WKH�XQGHUOLQHG�VHQWHQFH�LV�WR�HPSKDVL]H
WKDW� FRYHUDJH� LV� GULYHQ� E\� WKH� QXPEHU� RI� LQMXUHG
SHUVRQV�DQG�QRW�WKH�QXPEHU�RI�FODLPV���0RUHRYHU��LW
LV� FOHDU� WKDW� ZLWKRXW� WKH� DWWDFKHG� 3HQQV\OYDQLD
(QGRUVHPHQW�� WKH� SROLF\� KHUH� VSHFLILFDOO\� H[FOXGHV
VWDFNHG�FRYHUDJH��ZKLFK�GRHV�DSSO\�LQ�WKLV�FDVH�

BBBBBBBBB

&DYDQDXJK¶V� ILQGLQJ� LQ� .RHQLJ� Y�� 3URJUHVVLYH
,QVXUDQFH� &R��� ���� 3D�6XSHU�� ����� ���� $��G� ���
��������DOOR��GHQLHG������3D�����������$��G������������
WKDW�GHULYDWLYH�FODLPV�VXFK�DV� ORVV�RI� FRQVRUWLXP�GR�QRW
UHFHLYH�VHSDUDWH�SHU�SHUVRQ�OLPLWV�DV�GDPDJHV�DUH�OLPLWHG
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WR� WKRVH� DYDLODEOH� WR� FRPSHQVDWH� WKH� GLUHFW� LQMXU\� WR� D
VSRXVH�RQ�ZKLFK�WKH\�DUH�EDVHG����

���

���,W� LV� FRQWUDU\� WR� ERWK� UHDVRQ� DQG� FRPPRQ� VHQVH� WR
FRQFOXGH� WKDW� IDLOXUH� RI� WKH� SROLF\� WR� VWDWH� WKDW� ³WKH
DJJUHJDWH� RI� HDFK� LQGLYLGXDO¶V� GHULYDWLYH� GDPDJHV� LV
FDSSHG� DW� WKH� VDPH� DPRXQW� DYDLODEOH� WR� WKH� SHUVRQ
LQMXUHG´�PHDQV�WKDW�DOO�GHULYDWLYH�FODLPV�KDYH�UHFRXUVH�WR
LQGLYLGXDO�SRWV�RI�PRQH\�WKH�FRQWHQWV�RI�ZKLFK�PDWFK�WKH
DPRXQW� SRWHQWLDOO\� UHFRYHUDEOH� E\� D� GLUHFW� FODLPDQW�
4XLWH� VLPSO\�� WKH� LQMXU\� RI� WZR�SHUVRQV� LV�ZKDW� FRQWUROV
XQGHU� WKH� (ULH� SROLF\� IRU� SHU� SHUVRQ� OLPLW� SXUSRVHV�
UHJDUGOHVV�KRZ�PDQ\�DGGLWLRQDO�GHULYDWLYH�FODLPV�RFFXU�WR
WKH�OHJDO�PLQG�

���

,Q� VXP�� GHQLDO� RI� VHSDUDWH� SHU� SHUVRQ� OLPLWV� WR� HDFK� RI
6KXH¶V� WKUHH� �RU� IRXU�� FODLPV� LV� ILUPO\� JURXQGHG� RQ
LQVXUDQFH� SROLF\� ODQJXDJH� DQG� LQ� QR� ZD\� SUHYHQWV
DVVHUWLRQ� RI� WKRVH� FODLPV�� � 2QO\� WKH� WRWDO� DPRXQW� RI
PRQH\�UHFRYHUDEOH�RQ�HDFK�FODLP�LV�OLPLWHG����

��� ,W�LV�XSRQ�WKLV�FOHDU�DQG�FHUWDLQ� UDWLRQDOH� WKDW�ZH�DIILUP�WKH�RUGHU�RI

WKH� WULDO� FRXUW� LQ� DOO� UHVSHFWV� H[FHSW� DV� WR� WKDW� SRUWLRQ� RI� WKH� RUGHU�ZKLFK

PRGLILHG� WKH� DUELWUDWRUV¶� GHFLVLRQ� DQG� WKHUHE\� LQFOXGHG� 0DWWKHZ� 6KXH¶V

HPRWLRQDO�GLVWUHVV�FODLP�ZLWKLQ�WKH�SHU�SHUVRQ�SROLF\�OLPLW�DSSOLFDEOH�WR�WKH

GHDWK�RI�KLV�PRWKHU���:H��WKHUHIRUH��YDFDWH�WKH�RUGHU�LQ�SDUW��DQG�UHLQVWDWH

WKH� GHFLVLRQ� RI� WKH� DUELWUDWRUV� ZKLFK� LQFOXGHG� 0DWWKHZ� 6KXH¶V� FODLP� IRU

HPRWLRQDO� GLVWUHVV� VXIIHUHG�DV� D� UHVXOW� RI�ZLWQHVVLQJ�KLV�PRWKHU¶V� GHDWK� LQ

WKH�SHU�SHUVRQ�SROLF\�OLPLW�DYDLODEOH�WR�0DWWKHZ�

��� 2UGHU� DIILUPHG� LQ� SDUW�� YDFDWHG� LQ� SDUW� DQG� WKH� GHFLVLRQ� RI� WKH

DUELWUDWRUV� UHLQVWDWHG� VR� DV� WR� LQFOXGH� WKH� FODLP� RI� GDPDJHV� E\� 0DWWKHZ
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6KXH�IRU�HPRWLRQDO�GLVWUHVV�DULVLQJ�IURP�ZLWQHVVLQJ�KLV�PRWKHU¶V�GHDWK�LQ�WKH

SHU�SHUVRQ�SROLF\�OLPLW�DYDLODEOH�WR�0DWWKHZ���-XULVGLFWLRQ�UHOLQTXLVKHG�


