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$SSHDO�IURP�WKH�-XGJPHQW�HQWHUHG�2FWREHU���������
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��� 7KLV�DSSHDO�LV�IURP�WKH�MXGJPHQW�HQWHUHG�LQ�IDYRU�RI�$SSHOOHH�/DQGORUG

7KRPDV� /HH� DQG� DJDLQVW� $SSHOODQW� 7HQDQW� -RKQ� *XHULQ�� � :H� YDFDWH� WKH

MXGJPHQW�DQG�UHLQVWDWH�WKH�SULRU�DZDUG�

��� /DQGORUG� LQLWLDWHG� WKLV� FLYLO� DFWLRQ� DJDLQVW� 7HQDQW� VHHNLQJ� SRVVHVVLRQ

DQG� GDPDJHV� XQGHU� D� FRPPHUFLDO� OHDVH�� � 7HQDQW� ILOHG� D� FRXQWHUFODLP� IRU

GDPDJHV�DOOHJLQJ�EUHDFK�RI�WKH�OHDVH�E\�/DQGORUG���7KH�PDWWHU�FRPPHQFHG

EHIRUH� D� 'LVWULFW� -XVWLFH� DQG� D� QRWLFH� RI� DSSHDO� ZDV� ILOHG� WR� WKH� &RXUW� RI

&RPPRQ�3OHDV���$Q�DUELWUDWLRQ�KHDULQJ�ZDV�KHOG�DQG�DQ�DZDUG�ZDV�HQWHUHG

LQ�IDYRU�RI�7HQDQW�RQ�/DQGORUG¶V�FODLP�DQG�DJDLQVW�7HQDQW�RQ�KLV�RZQ�FODLP�

7KLUW\�RQH�GD\V�ODWHU��/DQGORUG�ILOHG�DQ�DSSHDO� IURP�WKH�DUELWUDWRU¶V�DZDUG�

(OHYHQ� PRQWKV� ODWHU�� /DQGORUG� KLUHG� QHZ� FRXQVHO� DQG� ILOHG� D� SHWLWLRQ� WR

DSSHDO�QXQF�SUR�WXQF�DQG�RU�PRWLRQ�WR�VWULNH�DQG�RU�GLVPLVV�DQ\�PRWLRQ�WR

����������������������������������
∗�5HWLUHG�-XVWLFH�DVVLJQHG�WR�WKH�6XSHULRU�&RXUW�



-��$��������

�����

GLVPLVV�RU�VWULNH�WKH�DSSHDO���7HQDQW�ILOHG�D�UHVSRQVH�WR�WKH�SHWLWLRQ�DQG�QHZ

PDWWHU�LQ�WKH�IRUP�RI�D�PRWLRQ�WR�GLVPLVV�DQG�RU�VWULNH�WKH�DSSHDO�IURP�WKH

ERDUG�RI�DUELWUDWRUV���:LWKRXW�KROGLQJ�DQ�HYLGHQWLDU\�KHDULQJ��WKH�WULDO�FRXUW

LVVXHG�DQ�RUGHU� JUDQWLQJ� WKH�SHWLWLRQ� IRU� OHDYH� WR� ILOH� WKH� DSSHDO�QXQF� SUR

WXQF���)ROORZLQJ�D�QRQ�MXU\�WULDO��D�YHUGLFW�ZDV�HQWHUHG�LQ�IDYRU�RI�/DQGORUG

DQG� DJDLQVW� 7HQDQW� IRU� XQSDLG� UHQW� DQG� UHSDLUV� PDGH� E\� /DQGORUG� LQ� WKH

DPRXQW� RI� ������������� � $OVR�� WKH� ORZHU� FRXUW� HQWHUHG� D� YHUGLFW� DJDLQVW

7HQDQW� RQ� KLV� FRXQWHUFODLP� DQG� JUDQWHG� SRVVHVVLRQ� RI� WKH� SUHPLVHV� WR

/DQGORUG���7HQDQW¶V�SRVW�WULDO�PRWLRQV�ZHUH�GHQLHG���-XGJPHQW�ZDV�HQWHUHG

LQ�IDYRU�RI�/DQGORUG�DQG�WKLV�DSSHDO�IROORZHG�

��� 7HQDQW�SUHVHQWV� WKH�IROORZLQJ� LVVXHV� IRU�RXU� UHYLHZ�� ����ZKHWKHU� WKH

WULDO� FRXUW�HUUHG� LQ�KROGLQJ�7HQDQW� OLDEOH� IRU� UHSDLUV� WR� WKH� URRI� RI� D�PXOWL�

WHQDQW�EXLOGLQJ�ZKHQ�/DQGORUG� UHPDLQHG� LQ�FRQWURO�RI� URRI� IRU� WKH�FRPPRQ

XVH�RI�DOO� WKH� WHQDQWV�� ����ZKHWKHU� WKH� WULDO� FRXUW�HUUHG�ZKHQ� LW� HQWHUHG�D

YHUGLFW�DIWHU�LW�IDLOHG�WR�KROG�D�VHSDUDWH�KHDULQJ�RQ�GDPDJHV�LQ�D�ELIXUFDWHG

WULDO��DQG�����ZKHWKHU�WKH�WULDO�FRXUW�ODFNHG�MXULVGLFWLRQ�DQG�HUUHG�LQ�JUDQWLQJ

/DQGORUG¶V�DSSHDO�IURP�WKH�DZDUG�RI�WKH�DUELWUDWRUV�QXQF�SUR�WXQF�

��� 'XH� WR� RXU� GLVSRVLWLRQ� RI� WKLV� FDVH�� ZH� QHHG� RQO\� DGGUHVV� 7HQDQW¶V

WKLUG� LVVXH�ZKLFK� FKDOOHQJHV� WKH� WULDO� FRXUW¶V� MXULVGLFWLRQ�� � 7LPHOLQHVV� RI� DQ

DSSHDO��ZKHWKHU�LW�LV�DQ�DSSHDO�WR�DQ�DSSHOODWH�FRXUW�RU�D�GH�QRYR�DSSHDO�LQ

FRPPRQ�SOHDV�FRXUW��LV�D�MXULVGLFWLRQDO�TXHVWLRQ���*DOODUG\�Y��$VKFUDIW�����

$��G�������3D��6XSHU����������:KHUH�D�VWDWXWH�IL[HV�WKH�WLPH�ZLWKLQ�ZKLFK



-��$��������

�����

DQ� DSSHDO� PD\� EH� WDNHQ�� WKH� WLPH�PD\� QRW� EH� H[WHQGHG� DV� D� PDWWHU� RI

LQGXOJHQFH� RU� JUDFH�� � 0DF.DQLFN� Y�� 5XELQ�� ���� $��G� ���� �3D�� 6XSHU�

������� � 7HQDQW� DUJXHV� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� JUDQWLQJ

/DQGORUG¶V� SHWLWLRQ� WR� DSSHDO� IURP� WKH� %RDUG� RI� $UELWUDWRUV� QXQF� SUR� WXQF

GHVSLWH� WKH� DSSHDO� EHLQJ� ILOHG�PRUH� WKDQ� WKLUW\� GD\V� DIWHU� WKH� DZDUG� ZDV

HQWHUHG�DQG�/DQGORUG¶V�IDLOXUH�WR�DUJXH�DQ\�IDFWRUV�ZKLFK�ZRXOG�SHUPLW�VXFK

H[WUDRUGLQDU\�UHOLHI���:H�DJUHH�

��� 7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW�KDV�VWDWHG�

$V�D�JHQHUDO�UXOH��DQ�DSSHDO�QXQF�SUR�WXQF�LV�RQO\�JUDQWHG
LQ� FLYLO� FDVHV� ZKHUH� WKHUH� ZDV� IUDXG� RU� D� EUHDNGRZQ� LQ� WKH
FRXUW
V� RSHUDWLRQV�� �:HVW�3HQQ�3RZHU� &R�� Y�� *RGGDUG�� ���
3D�� ����� ���� $��G� ���� �������� � +RZHYHU�� WKLV� UXOH� KDV� EHHQ
H[SDQGHG� WR� SHUPLW� DSSHDOV� QXQF� SUR� WXQF� LQ� LQVWDQFHV� RWKHU
WKDQ�IUDXG�RU�D�EUHDNGRZQ�LQ�WKH�FRXUW
V�RSHUDWLRQV����,Q�UHFHQW
\HDUV��KRZHYHU��WKH�FRXUWV�KDYH�VRPHZKDW� OLEHUDOL]HG� WKLV� ULJLG
VWDQGDUG�� ZKLFK� UHTXLUHG� IUDXG� RU� D� EUHDNGRZQ� LQ� WKH� FRXUW
V
RSHUDWLRQ�� � 5RGHULFN� Y�� &RPPRQZHDOWK� RI� 3D��� 6WDWH� &LY�
6HUYLFH�&RP������3D�&RPPZ����������������$��G�����������
�������� � 6HH�� H�J��� &RRN� Y�� 8QHPSOR\PHQW� &RPS�� %G�� RI
5HYLHZ������3D�����������$��G��������������KRVSLWDOL]DWLRQ�RI
OLWLJDQW�GXULQJ�WKH�UXQQLQJ�RI�WKH�DSSHDOV�SHULRG�ZKLFK� UHVXOWHG
LQ�WKH�QRQ�QHJOLJHQW�ODWH�ILOLQJ�RI�WKH�DSSHDO�VXSSOLHG�JURXQGV�IRU
JUDQWLQJ� DQ� DSSHDO� QXQF� SUR� WXQF���%DVV� Y�� &RPPRQZHDOWK�
���� 3D�� ����� ���� $��G� ����� �������ZKHUH� WKH� FRQGXFW� RI� WKH
DWWRUQH\�RU�KLV�DJHQW�LV�QRQ�QHJOLJHQW�DQG�UHVXOWV� LQ� WKH� IDLOXUH
WR� WLPHO\� ILOH� DQ� DSSHDO�� DQ� DSSHDO� QXQF� SUR� WXQF� VKRXOG� EH
DOORZHG��� 3HUU\� Y�� &RPPRQZHDOWK� RI� 3D��� 8QHPSOR\PHQW
%G�� RI� 5HYLHZ�� ��� 3D�&RPPZ�� ����� ���� $��G� ����
�������VDPH���7RQ\�*UDQGH�� ,QF�� Y��:�&�$�%�� �5RGULJXH]��
��� 3D�&RPPZ�� ����� ���� $��G� ���� �������VDPH��� :DONHU� Y�
&RPPRQZHDOWK� RI� 3D��� 8QHPSOR\PHQW� &RPS�� %G�� RI
5HYLHZ�����3D�&RPPZ�����������$��G������������ZKHUH�3RVW
2IILFH� QHJOLJHQWO\� IDLOHG� WR� IRUZDUG� UHIHUHH
V� GHFLVLRQ�� ZKLFK
UHVXOWHG�LQ�XQWLPHO\�ILOLQJ�RI�DSSHDO��WKH�%RDUG�RI�5HYLHZ�HUUHG�LQ
QRW�FRQVLGHULQJ�WKLV�H[WHQXDWLQJ�FLUFXPVWDQFH�ZKHQ�GHWHUPLQLQJ
WKH�SURSULHW\�RI�JUDQWLQJ�D�QXQF�SUR�WXQF�DSSHDO��
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&RPPRQZHDOWK�Y��6WRFN������$��G�����������3D��������

��� 7KH� WLPH� IRU� DQ� DSSHDO� IURP� DQ� DUELWUDWLRQ� DZDUG� EHJLQV� ZKHQ� LW� LV

HQWHUHG�RQ�WKH�GRFNHW�� �*DOODUG\�Y��$VKFUDIW��VXSUD�� �+HUH��HQWU\�RI� WKH

DUELWUDWLRQ� DZDUG� RQ� WKH� GRFNHW� RFFXUUHG� RQ� 0DUFK� ���� ������ DIWHU� ZKLFK

/DQGORUG� KDG� WKLUW\� GD\V� LQ� ZKLFK� WR� ILOH� DQ� DSSHDO� IRU� D� WULDO� GH� QRYR�

3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH������D����6HH����3D�&�6�$���������G�

DQG����3D�&�6�$���������E��� �&RQVHTXHQWO\��/DQGORUG¶V�DSSHDO�VKRXOG�KDYH

EHHQ� ILOHG� RQ� RU� EHIRUH� $SULO� ���� ������ � +RZHYHU�� WKH� GRFNHW� VKRZV� WKH

DSSHDO�ZDV�ILOHG�RQ�$SULO�����������RQH�GD\�DIWHU�WKH�DSSHDO�SHULRG�FORVHG�

$V�D�UHVXOW��WKH�WULDO�FRXUW�ODFNHG�MXULVGLFWLRQ�WR�KHDU�WKH�DSSHDO�

��� +RZHYHU�� WR� FLUFXPYHQW� WKH� HUURU� LQ� ILOLQJ�� RQ� 0DUFK� ���� �����

/DQGORUG�� WKURXJK� QHZ� FRXQVHO�� ILOHG� D� SHWLWLRQ� IRU� DSSHDO� QXQF� SUR� WXQF

DQG�RU� PRWLRQ� WR� VWULNH� RU� GLVPLVV� DQ\� PRWLRQ� WR� GLVPLVV� RU� VWULNH� WKH

DSSHDO���7KLV�PRWLRQ�VLPSO\�DOOHJHG� WKDW�SULRU� FRXQVHO� ILOHG�WKH�DSSHDO� ODWH

DQG�LI�DSSHOODWH�ULJKWV�ZHUH�QRW�UHLQVWDWHG��/DQGORUG�ZRXOG�EH�GHSULYHG�RI�KLV

ULJKW� WR� D� WULDO� E\� MXU\�� SXUVXDQW� WR� WKH� 3HQQV\OYDQLD� DQG� 8QLWHG� 6WDWHV

&RQVWLWXWLRQV���7HQDQW�ILOHG�DQ�DSSURSULDWH�UHVSRQVH�DQG�QHZ�PDWWHU�LQ�WKH

IRUP�RI�D�PRWLRQ�WR�GLVPLVV�DQG�RU�VWULNH�WKH�DSSHDO���7KH�WULDO�FRXUW�HQWHUHG

DQ�RUGHU�JUDQWLQJ�WKH�SHWLWLRQ�WR�DSSHDO�QXQF�SUR�WXQF�ZLWKRXW�DQ�HYLGHQWLDU\

KHDULQJ�

��� $W�QR� WLPH� KDV� /DQGORUG��ZKHWKHU� LQ� KLV� SHWLWLRQ� WR� DSSHDO�QXQF� SUR

WXQF��LQ�KLV�PHPRUDQGXP�RI�ODZ�LQ�VXSSRUW�RI�WKH�SHWLWLRQ��RU�LQ�KLV�EULHI�WR
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WKLV� FRXUW�� DOOHJHG�DQ\� IUDXG�� EUHDNGRZQ� LQ� WKH� FRXUW¶V� RSHUDWLRQV� RU� QRQ�

QHJOLJHQW� FRQGXFW� RU� KDSSHQVWDQFH� ZKLFK� UHVXOWHG� LQ� WKH� ODWH� ILOLQJ� RI� KLV

DSSHDO���:H�ILQG�WKDW�ZLWKRXW�DQ\�VXFK�DOOHJDWLRQ�DQG�FRUUHVSRQGLQJ�RIIHU�RI

SURRI��WKHUH�LV�QR�EDVLV�IRU�DQ�H[WHQVLRQ�RI�WKH�DSSHDO�WLPH���7KHUHIRUH��ZH

ILQG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� SHUPLWWLQJ� WKH� DSSHDO� QXQF� SUR� WXQF�

&RQVHTXHQWO\��ZH�YDFDWH�WKH�MXGJPHQW�HQWHUHG�E\�WKH�WULDO�FRXUW�LQ�IDYRU�RI

/DQGORUG�GDWHG�2FWREHU�����������DQG�UHLQVWDWH�WKH�DZDUG�RI�WKH�DUELWUDWRUV

LQ�IDYRU�RI�7HQDQW�GDWHG�0DUFK����������

��� -XGJPHQW� YDFDWHG�� � $ZDUG� RI� DUELWUDWRUV� UHLQVWDWHG�� � -XULVGLFWLRQ

UHOLQTXLVKHG�


