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��� $SSHOODQW��0LFKHOH�5��)LQD��DSSHDOV�IURP�WKH�1RYHPEHU���������2UGHU

DGMXGLFDWLQJ� KHU� 3HWLWLRQ� IRU� 6SHFLDO� 5HOLHI�� (QIRUFHPHQW� RI� 3URSHUW\

6HWWOHPHQW� $JUHHPHQW� DQG� &RQWHPSW� RI� &RXUW�� � $SSHOODQW� DQG� DSSHOOHH�

-DPHV�7��)LQD��ZHUH�PDUULHG�LQ������DQG�VHSDUDWHG�LQ��������7KH\�KDG�IRXU

FKLOGUHQ�� 'DQLHOOH� �������� *UHJ� �������� .DWKHULQH� ������� DQG� 7KRPDV

�������� �2Q� -XO\����� ������ WKH� SDUWLHV� H[HFXWHG� D� 6HSDUDWLRQ� $JUHHPHQW�

ZKLFK�FRQWDLQV�WKH�IROORZLQJ�UHOHYDQW�SURYLVLRQV�

����&KLOG�6XSSRUW
D��+XVEDQG�DJUHHV�WR�SD\�WR�:LIH� WKH� VXP�RI

2QH�+XQGUHG�)RUW\��������'ROODUV�SHU�ZHHN�IRU�HDFK
FKLOG� UHVLGLQJ� ZLWK� :LIH� ZKLFK� LV� FXUUHQWO\� DOO� IRXU
FKLOGUHQ� �IRU� D� WRWDO� RI� )LYH� +XQGUHG� 6L[W\� ������
'ROODUV�� WR� FRQWLQXH�XQWLO� HDFK� FKLOG� VKDOO� DWWDLQ� WKH
DJH�RI�HLJKWHHQ������\HDUV�RU� VKDOO�KDYH�FRPSOHWHG
WKHLU�XQGHUJUDGXDWH�FROOHJH�HGXFDWLRQ��EXW�XQGHU�QR
FLUFXPVWDQFHV� VKDOO� VXFK� REOLJDWLRQ� H[FHHG� IRXU� ���
FDOHQGDU� \HDUV� DIWHU� WKH� JUDGXDWLRQ� RI� HDFK� FKLOG
IURP�KLJK�VFKRRO���,I�WKH�FKLOG�WDNHV�RII�RQH�����\HDU
EHWZHHQ� KLJK� VFKRRO� DQG� FROOHJH�� WKH� VXSSRUW� ZLOO
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FHDVH�IRU�WKDW�\HDU��EXW�ZLOO�EH�UHLQVWDWHG�IRU�IRXU����
\HDUV� GXULQJ� WKH� FKLOG¶V� XQGHUJUDGXDWH� VWXGLHV�
SURYLGHG� KH�VKH� UHPDLQV� LQ� VFKRRO� IRU� WKH� IRXU� ���
\HDUV�������

E�� ,Q� DGGLWLRQ� WR� WKH� VXSSRUW� DV� DERYH�
+XVEDQG� DJUHHV� WR� EH� UHVSRQVLEOH� IRU� WZHQW\�ILYH
������RI�WKH�FRVW�RI�WKH�FROOHJH�WXLWLRQ�DQG�H[SHQVHV
RI� HDFK� PLQRU� FKLOG�� LI� FRQVXOWHG� FRQFHUQLQJ� WKH
FKRLFH� RI� DQ�XQGHUJUDGXDWH� VFKRRO� DQG� SURYLGHG�KH
DJUHHV� WKHUHWR�� ZKLFK� DJUHHPHQW� VKDOO� QRW� EH
XQUHDVRQDEO\�ZLWKKHOG�

�����

���� � 0HGLFDO� ,QVXUDQFH�� � +XVEDQG� VKDOO� PDLQWDLQ
PHGLFDO� DQG� GHQWDO� LQVXUDQFH� IRU� WKH� FKLOGUHQ� WR� DW
OHDVW� WKH� H[WHQW� ZKLFK� FXUUHQWO\� H[LVWV� DQG� IXUWKHU
VKDOO� SD\� WKH� FRVW� RI� RQH�KDOI� RI� DQ\� XQLQVXUHG� RU
XQUHLPEXUVHG�PHGLFDO� RU� GHQWDO� H[SHQVHV�� SURYLGHG
KH�LV� QRWLILHG� RI� VXFK� LQ� DGYDQFH� DQG� LV� JLYHQ� WKH
RSSRUWXQLW\� WR� SDUWLFLSDWH� LQ� VDLG� GHFLVLRQV� DQG
DJUHHV� WKHUHWR�� � +LV� DJUHHPHQW� WKHUHWR�� KRZHYHU�
VKDOO�QRW�EH�XQUHDVRQDEO\�ZLWKKHOG�DQG�� LI� LW� LV��:LIH
KDV� WKH� ULJKW� WR� VHHN� UHLPEXUVHPHQW� IURP�+XVEDQG
IRU� KDOI� RI� VXFK� FRVWV�� � +XVEDQG� VKDOO� FRYHU� :LIH¶V
PHGLFDO�GHQWDO� LQVXUDQFH� XQWLO� WKH� LVVXDQFH� RI� D
'LYRUFH�'HFUHH�

�����

���� � 0RGLILFDWLRQ� DQG� :DLYHU�� � $� PRGLILFDWLRQ� RU
ZDLYHU�RI�DQ\�RI�WKH�SURYLVLRQV�RI�WKLV�$JUHHPHQW�LV
HIIHFWLYH� RQO\� LI�PDGH� LQ�ZULWLQJ� DQG� H[HFXWHG� ZLWK
WKH�VDPH�IRUPDOLW\�DV�WKLV�$JUHHPHQW�������

$� 'LYRUFH� 'HFUHH� ZDV� HQWHUHG� RQ� 2FWREHU� ���� ������ � 7KH� 6HSDUDWLRQ

$JUHHPHQW�ZDV�LQFRUSRUDWHG��EXW�QRW�PHUJHG��LQWR�WKH�'HFUHH�

��� 2Q�)HEUXDU\����� ������ DSSHOODQW� ILOHG� KHU� 3HWLWLRQ� IRU� 6SHFLDO�5HOLHI�

(QIRUFHPHQW�RI�3URSHUW\�6HWWOHPHQW�$JUHHPHQW�DQG�&RQWHPSW�RI�&RXUW���7KH
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SHWLWLRQ� FHQWHUHG�RQ�DOOHJHG�QRQFRPSOLDQFH� E\� DSSHOOHH� LQ� WKUHH� DUHDV�� ��

QRQSD\PHQW� RI� WKH� IXOO� VXSSRUW� DPRXQW� RI� ����� SHU� ZHHN� SHU� FKLOG�� ��

QRQSD\PHQW�RI� FROOHJH� WXLWLRQ�DQG�H[SHQVHV� IRU�'DQLHOOH�DQG�*UHJ�� DQG���

QRQSD\PHQW�RI�XQUHLPEXUVHG�PHGLFDO�DQG�GHQWDO�H[SHQVHV�IRU�WKH�FKLOGUHQ�

+HDULQJV� RQ� DSSHOODQW¶V� SHWLWLRQ� ZHUH� KHOG� RQ� 0D\� ���� -XQH� ��� DQG

6HSWHPEHU� ���� ������ � 7KH� FRXUW� KHDUG� WHVWLPRQ\� IURP� ERWK� SDUWLHV�� WZR

FKLOGUHQ��'DQLHOOH�DQG�*UHJ��DQG�DSSHOODQW¶V�SUHVHQW�VSRXVH��7KRPDV�:HLQHU�

)ROORZLQJ� WKH�KHDULQJV��RQ�1RYHPEHU���������� WKH� FRXUW� HQWHUHG�DQ�2UGHU

DZDUGLQJ� DSSHOOHH� ������� DV� UHLPEXUVHPHQW� IRU� *UHJ¶V� SDVW� FROOHJH

H[SHQVHV���7KH�FRXUW��KRZHYHU��GHQLHG�DSSHOODQW¶V�FODLPV�IRU�UHLPEXUVHPHQW

RI� FKLOG� VXSSRUW� DUUHDUDJHV�� 'DQLHOOH¶V� FROOHJH� H[SHQVHV� DQG� PHGLFDO

H[SHQVHV�� � 7KH� FRXUW� DOVR� UHIXVHG� WR� ILQG� WKDW� DSSHOOHH� EUHDFKHG� WKH

$JUHHPHQW� RU� WR� DZDUG� FRXQVHO� IHHV� DQG� LQWHUHVW� WR� DSSHOODQW�� � $SSHOODQW

ILOHG�WKLV�WLPHO\�DSSHDO�DOOHJLQJ�WULDO�FRXUW�HUURU�LQ�VHYHQ�UHVSHFWV��

����������������������������������
�$SSHOOHH�XUJHV�XV�WR�TXDVK�WKLV�DSSHDO�RQ�WKH�EDVLV�WKDW�DSSHOODQW�PD\�QRW
SXUVXH�WKH�LQVWDQW�DFWLRQ�XQGHU�WKH�'LYRUFH�&RGH��EXW�LV�LQVWHDG�OLPLWHG�WR�D
VHSDUDWH�DFWLRQ�DW�ODZ�RU�LQ�HTXLW\����$SSHOODQW¶V�%ULHI�DW�����FLWLQJ�*DVWHU�Y�
*DVWHU������$��G������3D��6XSHU���������KROGLQJ�WKDW�DQ�DSSHDO�PD\�QRW�EH
WDNHQ�LQ�D�FRQWHPSW�DFWLRQ�ZKHUH�QR�VXSSRUW�RUGHU�H[LVWV�DQG�ZKHUH�WKH�WULDO
FRXUW� PDGH� QHLWKHU� D� ILQGLQJ� RI� FRQWHPSW� QRU� LPSRVHG� VDQFWLRQV���
+RZHYHU�� LQ� VHFWLRQV� ������ ����� DQG� �����H�� RI� WKH� 'LYRUFH� &RGH�� ��
3D�&�6�$�������HW�VHT���DOO�RI�ZKLFK�EHFDPH�HIIHFWLYH�0DUFK�����������RXU
/HJLVODWXUH�KDV�JUDQWHG�FRXUWV�EURDG�DXWKRULW\�WR�DGMXGLFDWH�PDWWHUV�DULVLQJ
XQGHU� SULYDWH� VHWWOHPHQW� DJUHHPHQWV�� � $GGLWLRQDOO\�� ZH� QRWH� WKH� 'LYRUFH
'HFUHH� LQ� WKLV� FDVH�� LQWR� ZKLFK� WKH� SDUWLHV¶� ����� DJUHHPHQW� ZDV
LQFRUSRUDWHG��H[SUHVVO\�SURYLGHG�WKDW�WKH�FRXUW�³UHWDLQV�MXULVGLFWLRQ�RYHU�WKLV
'HFUHH�DQG�IRU�WKH�SXUSRVH�RI�HQVXULQJ�FRPSOLDQFH�ZLWK�WKH�HQIRUFHPHQW�RI
WKH� WHUPV� RI� WKLV� $JUHHPHQW� DV� DWWDFKHG� KHUHWR�´� � 'LYRUFH� 'HFUHH�
����������DW���
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��� 7KH� ILUVW� FODLP� UHODWHV� WR� WKH� FRXUW¶V� UHIXVDO� RI� DSSHOODQW¶V� FODLP� IRU

DOOHJHG�FKLOG�VXSSRUW�DUUHDUDJHV���$W�WKH�KHDULQJV�RQ�DSSHOODQW¶V�SHWLWLRQ��WKH

SDUWLHV�DJUHHG�WKDW��EHJLQQLQJ�LQ�$SULO��������DSSHOOHH�UHGXFHG�WKH�VXSSRUW

SD\PHQWV�FRQWHPSODWHG�LQ�WKH�$JUHHPHQW�������SHU�FKLOG�SHU�ZHHN��WR�����

SHU�FKLOG�SHU�ZHHN���$OWKRXJK�WKH�SDUWLHV�DJUHHG�WKH�UHGXFWLRQ�KDG�RFFXUUHG�

WKH\�GLIIHUHG�DV�WR�ZKHWKHU�LW�ZDV�DJUHHG�WR�E\�DSSHOODQW�

��� $SSHOOHH�� ZKR� ZDV� HPSOR\HG� DV� D� &�3�$�� E\� /RRPLV� $UPRUHG� &DU

&RPSDQ\�� WHVWLILHG� WKDW� LQ� HDUO\� ������ /RRPLV� LQIRUPHG� KLP� WKDW� KH�PXVW

HLWKHU�PRYH�WR�&DOLIRUQLD�RU�ORVH�KLV�HPSOR\PHQW�� �2SWLQJ�QRW� WR� OHDYH� WKH

DUHD��DSSHOOHH�VHDUFKHG� IRU�DQRWKHU� MRE�DQG� UHFHLYHG�DQ�RIIHU� IURP�%URRNV

$UPRUHG�&DU�&RPSDQ\�� �7KH�RIIHU�ZDV� IRU���������SHU�\HDU���������� OHVV

WKDQ�KH�ZDV�HDUQLQJ�DW�/RRPLV���$V�D�UHVXOW��LQ�$SULO��������DSSHOOHH�FDOOHG

DSSHOODQW�DQG�DVNHG�KHU�WR�DJUHH�WR�D�UHGXFWLRQ�RI�����SHU�FKLOG�SHU�ZHHN�VR

WKDW�KH�FRXOG�WDNH�WKH�SRVLWLRQ�DW�%URRNV���$FFRUGLQJ�WR�DSSHOOHH��DSSHOODQW

DVNHG� IRU� WLPH� WR� GHFLGH� DQG� FDOOHG� KLP� VHYHUDO� GD\V� ODWHU� WR� DFFHSW� WKH

UHGXFHG�VXSSRUW�SD\PHQWV���$OWKRXJK�DSSHOODQW�DFNQRZOHGJHG�WKDW�DSSHOOHH

KDG� FDOOHG� KHU� UHJDUGLQJ� UHGXFHG� VXSSRUW� SD\PHQWV�� VKH� WHVWLILHG� WKDW

DSSHOOHH�PHUHO\�WROG�KHU�WR�³WDNH�LW�RU�OHDYH�LW�´�DQG�WKDW�VKH�GLG�QRW�DJUHH�WR

WKH�UHGXFWLRQ��1�7������������DW�����

��� ,W� LV�XQGLVSXWHG� WKDW�� IROORZLQJ� WKH�SKRQH�FDOO��DSSHOOHH� DFFHSWHG� WKH

MRE�RIIHU�ZLWK�%URRNV�DQG� ORZHUHG� WKH�VXSSRUW�SD\PHQWV� WR������SHU�FKLOG

SHU�ZHHN���7KH�UHGXFHG�VXSSRUW�SD\PHQWV�EHJDQ�LQ�$SULO���������$SSHOODQW
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WRRN� QR� VWHSV� WR� HQIRUFH� WKH� $JUHHPHQW� SURYLVLRQ� FDOOLQJ� IRU� SD\PHQWV� RI

������ � $V� DSSHOODQW� DFNQRZOHGJHG�� WKH� VXSSRUW� SD\PHQWV� ZHUH� UDLVHG� WR

�������� SHU� FKLOG� SHU� ZHHN� LQ� )HEUXDU\�� ������ ZKHQ� DSSHOOHH� UHFHLYHG� D

UDLVH�DW�%URRNV���$SSHOODQW�IXUWKHU�WHVWLILHG�WKDW�LQ�0D\��������ZKHQ�'DQLHOOH

JUDGXDWHG�IURP�FROOHJH��VKH�FDOOHG�DSSHOOHH�DQG�VWDWHG��³,�WKLQN�\RX¶YH�PDGH

D�PLVWDNH�RQ�WKLV���7KHUH¶V�RQH�FKLOG�OHVV���&DQ�\RX�JR�WR�WKH������DV�SHU�WKH

&RXUW�2UGHU"´���1�7��DW�������$SSHOODQW�DFNQRZOHGJHG�WKDW�DSSHOOHH�FRPSOLHG

ZLWK�KHU�UHTXHVW�DQG�UDLVHG�WKH�VXSSRUW�SD\PHQWV�WR������

��� ,Q� KHU� SHWLWLRQ�� DSSHOODQW� VRXJKW� WR� UHFRYHU� �������� WKH� GLIIHUHQFH

EHWZHHQ� WKH� FKLOG� VXSSRUW� SD\PHQWV� SURYLGHG� IRU� LQ� WKH� ����� $JUHHPHQW

DQG� WKH� DPRXQW� DFWXDOO\� SDLG� EHWZHHQ� $SULO�� ������ DQG� 0D\�� ������ � ,Q

UHIXVLQJ� WKLV� FODLP�� WKH� FRXUW� IRXQG� FUHGLEOH� DSSHOOHH¶V� WHVWLPRQ\� WKDW

DSSHOODQW� KDG�H[SUHVVO\� DJUHHG� WR� D� UHGXFWLRQ� WR� ����� SHU� FKLOG� SHU�ZHHN

EHJLQQLQJ�LQ�$SULO���������$V�D�UHVXOW��WKH�FRXUW�UXOHG�WKH�SDUWLHV�KDG�RUDOO\

PRGLILHG� WKHLU� ����� $JUHHPHQW� DQG� DSSHOODQW� FRXOG� QRW� QRZ� UHFRYHU� WKH

VKRUWIDOO�� � ,Q� ILQGLQJ� WKH� SDUWLHV� KDG� DJUHHG� WR� D� PRGLILFDWLRQ�� WKH� FRXUW

HPSKDVL]HG�WKDW�DSSHOODQW�KDG�QRW�PDGH�D�ZULWWHQ�GHPDQG�RQ�DSSHOOHH� RU

DWWHPSWHG� WR� HQIRUFH� WKH� DPRXQW� SURYLGHG� LQ� WKH� ����� $JUHHPHQW� DW� DQ\

WLPH�EHWZHHQ�$SULO�������DQG�WKH�ILOLQJ�RI�KHU�SHWLWLRQ�LQ�)HEUXDU\���������2Q

DSSHDO��DSSHOODQW�FKDOOHQJHV�WKH�FRXUW¶V�ILQGLQJ�RI�DQ�RUDO�PRGLILFDWLRQ�

��� ,Q� /LSVFKXW]� Y�� /LSVFKXW]�� ���� $��G� ����� �3D�� 6XSHU�� ������� ZH

FRQVLGHUHG� WKH� FLUFXPVWDQFHV� LQ�ZKLFK� SULQFLSOHV� RI� FRQWUDFW� ODZ�ZRXOG� EH
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DSSOLHG�WR�SURSHUW\�VHWWOHPHQW�DJUHHPHQWV���:H�VWDWHG�

$�SURSHUW\�VHWWOHPHQW�DJUHHPHQW�FRQWDLQLQJ�VXSSRUW
SURYLVLRQV�LV�HQIRUFHDEOH�E\�XWLOL]LQJ�WKH�VDPH�UXOHV
RI� ODZ�XVHG� LQ� GHWHUPLQLQJ� WKH� YDOLGLW\� RI� FRQWUDFWV
LI���LW�LV�D�GHWDLOHG�DJUHHPHQW�FRYHULQJ�DOO�DVSHFWV�RI
WKH� HFRQRPLF� UHODWLRQVKLS� RI� WKH� SDUWLHV�� LW� LV� QRW
RQH�VLGHG�� ERWK� VSRXVHV� DUH� DGHTXDWHO\� FRXQVHOHG�
WKH� DPRXQW� RI� VXSSRUW� LV� QRW� LQDGHTXDWH�� DQG� WKH
DJUHHPHQW�GRHV�QRW�PHUJH�LQWR�D�GLYRUFH�GHFUHH�RU�D
FRXUW�RUGHU�

,G��DW������

��� +HUH�� WKH� UHFRUG� FOHDUO\� LQGLFDWHV�� DQG� WKH� SDUWLHV� GR� QRW� FRQWHQG

RWKHUZLVH�� WKH������ $JUHHPHQW� HQFRPSDVVHG� WKH� SDUWLHV¶� HQWLUH� HFRQRPLF

UHODWLRQVKLS�� LQFOXGLQJ� HTXLWDEOH� GLVWULEXWLRQ� RI� PDULWDO� SURSHUW\�� DOLPRQ\�

FKLOG�VXSSRUW�DQG�FXVWRG\��PHGLFDO�LQVXUDQFH�DQG�QXPHURXV�RWKHU�PDWWHUV�

7KH� $JUHHPHQW� DOVR� H[SUHVVO\� SURYLGHV� WKDW� LW� ³FRQWDLQV� WKH� HQWLUH

XQGHUVWDQGLQJ� RI� WKH� SDUWLHV>�@´� � �6HWWOHPHQW� $JUHHPHQW�� 3DUDJUDSK� ����

0RUHRYHU�� LW� LV�XQGLVSXWHG� WKDW� WKH� $JUHHPHQW� LV� QRW� RQH�VLGHG�� WKDW� ERWK

SDUWLHV� ZHUH� FRXQVHOHG�� WKH� VXSSRUW� SURYLVLRQV� DUH� DGHTXDWH� DQG� WKH

$JUHHPHQW� ZDV� QRW� PHUJHG� LQWR� WKH� SDUWLHV¶� GLYRUFH� GHFUHH�� � 6LQFH� WKH

UHTXLUHPHQWV� VHW� IRUWK� LQ�/LSVFKXW]� DUH� VDWLVILHG�� LW� LV� FOHDU� WKDW� FRQWUDFW

SULQFLSOHV�PD\�EH�DSSOLHG�WR�WKH�SDUWLHV¶������$JUHHPHQW���6HH�DOVR�3XUG\

Y�� 3XUG\�� ���� $��G� ���� �3D�� 6XSHU�� ������ �³>$@� PDULWDO� VHWWOHPHQW

DJUHHPHQW� WKDW� LV� LQFRUSRUDWHG� EXW�QRW�PHUJHG� LQWR� WKH� GLYRUFH� GHFUHH� LV

FRQVLGHUHG�D�FRQWUDFW�VXEMHFW�WR�WKH�ODZ�RI�FRQWUDFWV�´��

��� ,Q�LWV�GHQLDO�RI�DSSHOODQW¶V�FODLP�IRU�VXSSRUW�DUUHDUDJHV��WKH�WULDO�FRXUW
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DSSOLHG� WKH� ZHOO�VHWWOHG� SULQFLSOH� WKDW� D� ZULWWHQ� FRQWUDFW� PD\� EH� RUDOO\

PRGLILHG��HYHQ�ZKHQ�WKH�FRQWUDFW�H[SUHVVO\�SURYLGHV�WKDW�PRGLILFDWLRQV�PXVW

EH� LQ� ZULWLQJ�� � �6OLS� 2S��� 6FRWW�� -��� �������� DW� ��� FLWLQJ� 6RPHUVHW

&RPPXQLW\�+RVSLWDO� Y��0LWFKHOO�� ����$��G� ���� �3D�� 6XSHU�� �������� � $V

6RPHUVHW� LQGLFDWHV�� ³>D@Q� DJUHHPHQW� WKDW� SURKLELWV� QRQ�ZULWWHQ

PRGLILFDWLRQ�PD\�EH�PRGLILHG�E\�VXEVHTXHQW�RUDO�DJUHHPHQW� LI� WKH�SDUWLHV¶

FRQGXFW� FOHDUO\� VKRZV� WKH� LQWHQW� WR� ZDLYH� WKH� UHTXLUHPHQW� WKDW� WKH

DPHQGPHQWV� EH� PDGH� LQ� ZULWLQJ�´� � ,G�� DW� ����� FLWLQJ� $FFX�:HDWKHU� Y�

3URVSHFW�&RPPXQLFDWLRQV������$��G�������3D��6XSHU����������)LQDOO\��DQ

RUDO�PRGLILFDWLRQ�RI�D�ZULWWHQ�FRQWUDFW�PXVW�EH�SURYHG�E\�FOHDU��SUHFLVH�DQG

FRQYLQFLQJ�HYLGHQFH�� �,G���FLWLQJ�3HOOHJUHQH�Y�� /XWKHU�� ����3D������� ���

$��G������������

���� $SSHOODQW� SUHVHQWV� WZR� DUJXPHQWV� LQ� VXSSRUW� RI� KHU� FODLP� WKDW� WKH

FRXUW� HUUHG� LQ� ILQGLQJ� WKH� SDUWLHV� RUDOO\� PRGLILHG� WKH� ����� $JUHHPHQW�

,QLWLDOO\�� DOWKRXJK� DSSHOODQW� DFNQRZOHGJHV� WKH� JHQHUDO� YDOLGLW\� RI� WKH

SULQFLSOHV� VHW� IRUWK� LQ� 6RPHUVHW�� VXSUD�� VKH� VXJJHVWV� WKHVH� SULQFLSOHV

VKRXOG� QRW� EH� DSSOLHG� LQ� WKH� UHDOP� RI� GRPHVWLF� UHODWLRQV�� � $FFRUGLQJ� WR

DSSHOODQW�

:KLOH� FRQWUDFW� SULQFLSOHV� DUH� DSSOLFDEOH� WR
GRPHVWLF� DJUHHPHQWV�� LW� LV� QRW� DQ� DXWRPDWLF
RFFXUUHQFH���2XU�FRXUWV�KDYH�DOZD\V�UHFRJQL]HG�WKH
GLIIHUHQFH� LQ� IDPLO\� FRQWUDFWV� DQG� ZLOO� YDU\� RU
GHYLDWH� IURP� VXFK� LI� SXEOLF� SROLF\� RU� WKH� VSHFLDO
GHPDQGV�RI� IDPLO\� ODZ�GLFWDWH� VXFK�� � $OORZLQJ� RUDO
PRGLILFDWLRQV�RI�FKLOG�VXSSRUW�LQ�DJUHHPHQWV�EDUULQJ
VXFK� ZRXOG� XQGRXEWHGO\� FUHDWH� DQ� DYDODQFKH� RI
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VXFK� DOOHJDWLRQV�� � &KLOG� VXSSRUW� LV� WRR� FULWLFDO� DQ
LVVXH� DQG� WRR� SURQH� WR� WKH� VWURQJ� HPRWLRQV� RI
GLYRUFH�WR�WROHUDWH�DQ�HURVLRQ�RI�WKH�QR�PRGLILFDWLRQ
FODXVH�

$UJXDEO>\@�� WKH� FRPPHUFLDO� VHFWRU� PD\� EH
IRXQG� WR� WROHUDWH� D� >VLF@� PRUH� ODWLWXGH� RQ� VXFK
ZDLYHUV�

�$SSHOODQW¶V�%ULHI�DW��������

���� $SSHOODQW� LV�DSSDUHQWO\�XUJLQJ�XV� WR� DGRSW� D� SHU� VH� UXOH� DJDLQVW� RUDO

PRGLILFDWLRQV� RI� FKLOG� VXSSRUW� DJUHHPHQWV�� DW� OHDVW� ZKHUH� WKH� DJUHHPHQW

FRQWDLQV� D� FODXVH� SURKLELWLQJ� RUDO� PRGLILFDWLRQV�� � $OWKRXJK� DSSHOODQW� LV

FRUUHFW� LQ� VXJJHVWLQJ� WKDW� FRXUWV� DUH� SDUWLFXODUO\� FRQFHUQHG� ZLWK� PDWWHUV

UHODWHG�WR�WKH�VXSSRUW�RI�FKLOGUHQ��ZH�GHFOLQH�WR�DGRSW�WKH�UXOH�VKH�VXJJHVWV�

5DWKHU��ZH�EHOLHYH� WKH� VWDQGDUG� IRU� SURYLQJ� RUDO�PRGLILFDWLRQV� VHW� IRUWK� LQ

6RPHUVHW���FOHDU��SUHFLVH�DQG�FRQYLQFLQJ�HYLGHQFH���LV�VXIILFLHQWO\�ULJRURXV

WR� SURWHFW� WKH� LQWHJULW\� RI� ZULWWHQ� VXSSRUW� DJUHHPHQWV� ZKLOH� DW� WKH� VDPH

WLPH�DOORZLQJ�IRU�RUDO�PRGLILFDWLRQ�ZKHUH�WKH�HYLGHQFH�FOHDUO\� LQGLFDWHV� WKH

SDUWLHV�KDYH�VR�DJUHHG�

���� $SSHOODQW� DOVR� DUJXHV� WKDW�� HYHQ� LI� VXSSRUW� DJUHHPHQWV� PD\� EH

PRGLILHG�RUDOO\��DSSHOOHH�IDLOHG�WR�SUHVHQW�WKH�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH

QHFHVVDU\�WR�HVWDEOLVK�VXFK�D�PRGLILFDWLRQ��� � ,QLWLDOO\��ZH� UHLWHUDWH� WKDW�WKH

WULDO�FRXUW�GHHPHG�FUHGLEOH�DSSHOOHH¶V�WHVWLPRQ\�WKDW�IROORZLQJ�KLV�SKRQH�FDOO

RI�$SULO�������ZKLFK�FDOO�DSSHOODQW�DFNQRZOHGJHV�UHFHLYLQJ��DSSHOODQW�FDOOHG

����������������������������������
�$SSHOODQW� GRHV� QRW� DOOHJH� WKDW� WKH� RUDO� PRGLILFDWLRQ� IDLOV� IRU� ZDQW� RI
FRQVLGHUDWLRQ�
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EDFN� DQG� DJUHHG� WR� DFFHSW� ����� SHU� FKLOG� SHU� ZHHN�� � :LWKRXW� WKLV

DJUHHPHQW��DSSHOOHH�WHVWLILHG��KH�ZRXOG�QRW�KDYH�WDNHQ�WKH�MRE�ZLWK�%URRNV�

6LQFH� PDWWHUV� RI� FUHGLELOLW\� DUH� IRU� WKH� WULDO� FRXUW�� ZH� DUH� ERXQG� E\� WKH

FRXUW¶V�ILQGLQJ�RI�IDFW�WKDW�DSSHOODQW�H[SUHVVO\�DJUHHG�WR�WKH�PRGLILFDWLRQ�LQ

$SULO� ������ � 6HH�:LOOLDPVRQ� Y�� :LOOLDPVRQ�� ���� $��G� ���� �3D�� 6XSHU�

������ �³7KH� ILQGHU� RI� IDFW� PD\� EHOLHYH� DOO�� SDUW�� RU� QRQH� RI� WKH� HYLGHQFH

SUHVHQWHG� WR� LW�� � :H� ZLOO� QRW� GLVWXUE� WKH� WULDO� FRXUW¶V� FUHGLELOLW\

GHWHUPLQDWLRQV�´���FLWDWLRQV�RPLWWHG���VHH�DOVR�&RPPRQZHDOWK�Y��)HULQR�

����$��G������3D��6XSHU���������³:H��DV�DQ�DSSHOODWH�FRXUW��GR�QRW�VLW�LQ�D

SRVLWLRQ�RI�VXEVWLWXWLQJ�RXU�MXGJPHQW�IRU�WKDW�RI�WKH�ILQGHU�RI�IDFW�LQ�PDWWHUV

RI� FUHGLELOLW\�� D� UROH� SURKLELWHG� IRU� XV� WR� XQGHUWDNH� DV� DQ� LQYDVLRQ� RI� WKH

FUHGLELOLW\�ILQGHU¶V�EDLOLZLFN���LQ�WKLV�FDVH�LW�ZDV�D�MXGJH�LQ�D�EHQFK�WULDO�´��

���� $V� IXUWKHU� HYLGHQFH� RI� WKH� RUDO� PRGLILFDWLRQ�� WKH� FRXUW� QRWHG� WKDW

DSSHOODQW� WRRN� QR� VWHSV� WR� HQIRUFH� WKH� RULJLQDO� VXSSRUW� SURYLVLRQ� DIWHU

SD\PHQWV�ZHUH� UHGXFHG�E\�DSSHOOHH� LQ������� �$OWKRXJK�DSSHOODQW� FRUUHFWO\

QRWHV�WKDW�VKH�ZDV�XQGHU�QR�REOLJDWLRQ�WR�HQIRUFH�WKH�DJUHHPHQW��KHU�IDLOXUH

WR�GR�VR�PD\�QRQHWKHOHVV�EH�WDNHQ�DV�HYLGHQFH�WKDW�VKH�LQGHHG�KDG�DJUHHG

WR� WKH� PRGLILFDWLRQ� LQ� ������ � 6RPHUVHW�� VXSUD� �UHFRJQL]LQJ� DQ� RUDO

PRGLILFDWLRQ�ZKHUH� ³WKH�SDUWLHV¶� FRQGXFW� FOHDUO\� VKRZV� WKH� LQWHQW� WR�ZDLYH

WKH� UHTXLUHPHQW� >RI� D� ZULWWHQ� PRGLILFDWLRQ@�´��� � )LQDOO\�� LW� ZDV� XQGLVSXWHG

WKDW� DSSHOOHH� DJDLQ� SDLG� WKH� RULJLQDO� DPRXQW� RI� VXSSRUW�� ������ ZKHQ

UHTXHVWHG� WR� GR� VR� E\� DSSHOODQW� DIWHU� 'DQLHOOH� JUDGXDWHG� IURP� FROOHJH� LQ
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���� 7DNHQ�WRJHWKHU��WKHVH�ILQGLQJV�RI�IDFW���DSSHOODQW¶V�H[SUHVV�DJUHHPHQW

WR� DFFHSW� UHGXFHG� VXSSRUW�� DSSHOODQW¶V� IDLOXUH� WR� HQIRUFH� WKH� RULJLQDO

SURYLVLRQ��DQG�DSSHOOHH¶V�FRPSOLDQFH�ZLWK�DSSHOODQW¶V�UHTXHVW�WR�UHVWRUH�WKH

RULJLQDO�VXSSRUW�DPRXQW�LQ��������FRQVWLWXWH�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH

WKDW�WKH�SDUWLHV�KDG�DJUHHG�RQ�WKH�DPRXQW�RI�VXSSRUW�SDLG�E\�DSSHOOHH�IURP

����� WR� ������ � $FFRUGLQJO\�� ZH� DJUHH� ZLWK� WKH� FRXUW¶V� ILQGLQJ� DSSHOOHH

HVWDEOLVKHG�DQ�RUDO�PRGLILFDWLRQ�RI�WKH������$JUHHPHQW��

���� 1H[W�� DSSHOODQW� FODLPV� WKH� WULDO� FRXUW� HUUHG� LQ� UHIXVLQJ� WR� RUGHU

DSSHOOHH�WR�UHLPEXUVH�KHU�IRU�WZHQW\�ILYH�SHUFHQW�������RI�'DQLHOOH¶V�FROOHJH

H[SHQVHV� DQG� FRVWV�� � 7KH� WULDO� FRXUW¶V� UHVROXWLRQ� RI� WKLV� LVVXH� WXUQHG� RQ

SDUDJUDSK����E��RI� WKH������$JUHHPHQW��ZKLFK�SURYLGHV� WKDW� DSSHOOHH�ZLOO

SD\�WZHQW\�ILYH�SHUFHQW�³RI� WKH�FRVW�RI� WKH�FROOHJH�WXLWLRQ�DQG�H[SHQVHV�RI

HDFK� PLQRU� FKLOG�� LI� FRQVXOWHG� FRQFHUQLQJ� WKH� FKRLFH� RI� DQ� XQGHUJUDGXDWH

����������������������������������
�,Q�VXSSRUW�RI�KHU�FODLP�WKDW�DSSHOOHH�IDLOHG�WR�HVWDEOLVK�DQ�RUDO�PRGLILFDWLRQ�
DSSHOODQW�QRWHV�WKDW�DSSHOOHH�UDLVHG�WKH�VXSSRUW�WR���������LQ������ZLWKRXW
DQ� RUDO� RU� ZULWWHQ� DJUHHPHQW�� � 7R� DSSHOODQW�� WKLV� LV� IXUWKHU� HYLGHQFH� RI
XQLODWHUDO� FRQGXFW� E\� DSSHOOHH�� � :KLOH� DSSHOODQW� PD\� ZHOO� EH� FRUUHFW�� ZH
KDYH�IRXQG�WKH� WULDO� FRXUW¶V� ILQGLQJV�RI� IDFW� FRQVWLWXWH�FOHDU� DQG� FRQYLQFLQJ
HYLGHQFH�WKDW�WKH�SDUWLHV�RUDOO\�PRGLILHG�WKH������$JUHHPHQW��DQG�WKH�IDFW
WKDW�VRPH�HYLGHQFH�PLJKW�LQGLFDWH�WKH�FRQWUDU\�LV�RI�QR�PRPHQW��VR�ORQJ�DV
WKH�HYLGHQFH�DV�D�ZKROH�FOHDUO\�HVWDEOLVKHV�DQ�RUDO�PRGLILFDWLRQ��6RPHUVHW
&RPPXQLW\� +RVSLWDO� Y�� 0LWFKHOO�� ���� $��G� ���� �3D�� 6XSHU�� ������� � ,Q
OLJKW� RI� WKH� FRQFOXVLRQ� WKDW� DSSHOODQW� DJUHHG� WR� DFFHSW� ����� SHU� FKLOG� SHU
ZHHN�LQ�������VKH�FDQQRW�EH�KHDUG�WR�FRPSODLQ�WKDW��EHJLQQLQJ�LQ�������VKH
ZDV�SDLG�PRUH�WKDQ�VKH�DJUHHG�WR�DFFHSW�WZR�\HDUV�HDUOLHU���7R�WKH�FRQWUDU\�
LW� LQGLFDWHV� DSSHOOHH� WRRN� WKH� DJUHHPHQW� VHULRXVO\� DQG�� LQ� JRRG� IDLWK�
YROXQWDULO\�LQFUHDVHG�SD\PHQW�ZKHQ�KLV�LQFRPH�LQFUHDVHG�
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VFKRRO� DQG� SURYLGHG� KH� DJUHHV� WKHUHWR�� ZKLFK� DJUHHPHQW� VKDOO� QRW� EH

XQUHDVRQDEO\�ZLWKKHOG�´

���� ,Q�WKH�KHDULQJV�RQ�DSSHOODQW¶V�SHWLWLRQ��WKHUH�ZDV�QR�GLVSXWH�DV�WR�WKH

IDFW�WKDW��IROORZLQJ�WKH�SDUWLHV¶� VHSDUDWLRQ��'DQLHOOH�KDG�RQO\�RQH�YLVLW�ZLWK

DSSHOOHH���7KH�YLVLW�RFFXUUHG�LQ�6HSWHPEHU�������DW�WKH�DSSUR[LPDWH�WLPH�RI

'DQLHOOH¶V� ��WK� ELUWKGD\�� � $OWKRXJK� 'DQLHOOH� KDG� DOZD\V� UHIXVHG� DSSHOOHH¶V

LQYLWDWLRQV� WR� GLQQHU� RQ� KHU� ELUWKGD\�� VKH� WHVWLILHG� WKDW� VKH� DFFHSWHG� KLV

LQYLWDWLRQ� LQ� ����� IRU� WKH� VROH� SXUSRVH� RI� GLVFXVVLQJ� KHU� FROOHJH� SODQV�

'XULQJ�WKH�GLQQHU��'DQLHOOH�WHVWLILHG��VKH�LQIRUPHG�KHU�IDWKHU�WKDW�KHU�FROOHJH

FKRLFHV� LQFOXGHG�/DID\HWWH��:LGHQHU��9LOODQRYD�DQG�/RFN�+DYHQ�� �$FFRUGLQJ

WR� 'DQLHOOH�� DSSHOOHH� VWDWHG�� ³:KDW� DERXW� %XFNV� &RXQW\� &RPPXQLW\

&ROOHJH"´� � 'DQLHOOH� UHVSRQGHG� WKDW� WKH� FRPPXQLW\� FROOHJH� GLG� QRW� RIIHU� D

SURJUDP�LQ�WKH�ILHOG�VKH�ZLVKHG�WR�SXUVXH��FKHPLFDO�HQJLQHHULQJ����$SSHOOHH

WKHQ� LQTXLUHG�DV�WR� WKH� WXLWLRQ�DQG�RWKHU�FRVWV�RI� WKH�VFKRROV�'DQLHOOH�ZDV

FRQVLGHULQJ�� � 'DQLHOOH� WROG� KLP� WKDW� PRVW� RI� WKH� VFKRROV� FRVW� EHWZHHQ

��������DQG���������SHU� \HDU�� � 6KH�DOVR� VWDWHG� WKDW� VKH�ZRXOG� DSSO\� IRU

ILQDQFLDO�DLG���1RWKLQJ�HOVH�ZDV�GLVFXVVHG�UHJDUGLQJ�FROOHJH�SODQV�

���� 6XEVHTXHQW�WR�WKH�GLQQHU��'DQLHOOH�ZDV�DFFHSWHG�DW�/DID\HWWH��:LGHQHU

DQG� 9LOODQRYD�� � 6KH� DSSOLHG� IRU� ILQDQFLDO� DLG� DW� DOO� WKUHH� VFKRROV�� � 2QO\

/DID\HWWH�� 'DQLHOOH¶V� ILUVW� FKRLFH�� UHTXLUHG� WKDW� KHU� IDWKHU� FRPSOHWH� D

ILQDQFLDO�DLG�IRUP���$OWKRXJK�'DQLHOOH�JDYH�DSSHOOHH�WZR�FRSLHV�RI�WKH�IRUP�

KH� FRPSOHWHG� QHLWKHU�� � $V� D� UHVXOW�� 'DQLHOOH� ZDV� GHQLHG� ILQDQFLDO� DLG� DW
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/DID\HWWH���6KH�XOWLPDWHO\�GHFLGHG�WR�DWWHQG�:LGHQHU�8QLYHUVLW\���6KH�GLG�QRW

LQIRUP�KHU� IDWKHU� RI� WKLV� GHFLVLRQ� EHFDXVH� VKH�ZDV�XSVHW� WKDW� KH� KDG� QRW

FRPSOHWHG�WKH�/DID\HWWH�ILQDQFLDO�DLG�IRUP���7KHUHDIWHU��VKH�GLG�QRW�GLVFXVV

WKH� VXEMHFW� RI� FROOHJH� ZLWK� KHU� IDWKHU�� � 6KH� XOWLPDWHO\� JUDGXDWHG� IURP

:LGHQHU� ZLWK� D� GHJUHH� LQ� FKHPLFDO� HQJLQHHULQJ�� DQG�� DW� WKH� WLPH� RI� WKH

KHDULQJV��VKH�ZDV�LQ�JUDGXDWH�VFKRRO�DW�WKH�8QLYHUVLW\�RI�&RQQHFWLFXW�

���� $SSHOOHH¶V�WHVWLPRQ\�ZDV�QRW�PXFK�GLIIHUHQW�IURP�'DQLHOOH¶V���$V�WR�WKH

�����GLQQHU��DSSHOOHH�WHVWLILHG�WKDW�'DQLHOOH�LQIRUPHG�KLP�RI�WKH�VFKRROV�VKH

ZDV� FRQVLGHULQJ�� � $SSHOOHH� WHVWLILHG� WKDW� KH� UHVSRQGHG�� ³:HOO�� \RX� NQRZ�

ZKHQHYHU�\RX�JHW�LQIRUPDWLRQ�WR�PH��,¶G�EH�KDSS\�WR�JR�RYHU�LW�ZLWK�\RX�´

�1�7������������DW��������$SSHOOHH�IXUWKHU�VWDWHG�KH�GLG�QRW�UHFDOO�PHQWLRQLQJ

%XFNV�&RXQW\�&RPPXQLW\�&ROOHJH��EXW� LQVWHDG�DVNHG�ZKHWKHU�'DQLHOOH�ZDV

FRQVLGHULQJ� ³DQ\� VWDWH� VFKRROV� OLNH� 5XWJHUV>�@´� � �1�7�� DW� ������ � +H� DOVR

WHVWLILHG�KH� GLG� QRW� FRPSOHWH� WKH� /DID\HWWH� ILQDQFLDO� DLG� IRUPV� EHFDXVH� KH

ZDQWHG� WR� GLVFXVV� WKH� FKRLFH� RI� /DID\HWWH� ZLWK� 'DQLHOOH� DQG� IHOW� WKDW� KH

ZRXOG� EH� DJUHHLQJ� WR� WKH� VFKRRO� E\� FRPSOHWLQJ� WKH� IRUPV�� � +RZHYHU�� KH

UHFHLYHG�QR�UHVSRQVH�DIWHU�KH�LQIRUPHG�DSSHOODQW�WKDW�KH�ZLVKHG�WR�GLVFXVV

WKH�PDWWHU� ZLWK�'DQLHOOH�� � )LQDOO\�� DSSHOOHH� VWDWHG� WKDW� KH� ZDV� QRW� DZDUH

'DQLHOOH�KDG�GHFLGHG�RQ�:LGHQHU�XQWLO�DIWHU�VKH�VWDUWHG�WR�DWWHQG�

���� %DVHG�RQ� WKLV� WHVWLPRQ\�� WKH� WULDO� FRXUW� IRXQG� WKDW� DSSHOOHH�ZDV� QRW

FRQVXOWHG� UHJDUGLQJ� 'DQLHOOH¶V� FKRLFH� RI� FROOHJH�� � $V� D� UHVXOW�� WKH

UHTXLUHPHQWV�RI�SDUDJUDSK����E��RI� WKH������$JUHHPHQW� �FRQVXOWDWLRQ�DQG
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DJUHHPHQW��ZHUH�QRW�PHW�DQG�DSSHOODQW�ZDV�QRW�HQWLWOHG�WR�UHLPEXUVHPHQW

RI�����RI�'DQLHOOH¶V�FROOHJH�H[SHQVHV�

���� $SSHOODQW� DUJXHV� WKH� FRXUW� YLHZHG� SDUDJUDSK� ��� ³K\SHUWHFKQLFDOO\�´

DQG�WKDW�LWV�GHFLVLRQ�ZDV� LPSURSHUO\�EDVHG�RQ�GLVIDYRU�ZLWK� WKH�PDQQHU� LQ

ZKLFK�'DQLHOOH�FRQGXFWHG�KHU�UHODWLRQVKLS�ZLWK�KHU�IDWKHU���&RQWUDU\�WR�WKHVH

FODLPV��ZH�ILQG�WKH�FRXUW�LQ�WKLV�FDVH�SURSHUO\�FRQVWUXHG�SDUDJUDSK����DQG

GLG�QRW�EDVH�LWV�GHFLVLRQ�RQ�WKH�QDWXUH�RI�WKH�UHODWLRQVKLS�EHWZHHQ�'DQLHOOH

DQG�DSSHOOHH�� �,QVWHDG��WKH�WHVWLPRQ\�FOHDUO\�HVWDEOLVKHG�WKDW�DSSHOOHH�ZDV

QRW�FRQVXOWHG�UHJDUGLQJ�'DQLHOOH¶V�FKRLFH�RI�:LGHQHU���7KH�WULDO�FRXUW��ZKRVH

MRE�LW�ZDV�WR�GHWHUPLQH�FUHGLELOLW\��:LOOLDPVRQ��VXSUD��EHOLHYHG�DSSHOOHH¶V

WHVWLPRQ\�WKDW��RWKHU� WKDQ�JHQHUDO�GLVFXVVLRQV�DW�WKH������GLQQHU��KH�ZDV

H[FOXGHG� IURP� 'DQLHOOH¶V� FROOHJH� VHOHFWLRQ� SURFHVV�� � ,QGHHG�� 'DQLHOOH

FRQILUPHG� DSSHOOHH¶V� FODLP� WKDW� KH� KDG� QRW� EHHQ� FRQVXOWHG� UHJDUGLQJ� WKH

FKRLFH�RI�:LGHQHU�

4� 'LG�\RXU�IDWKHU�KDYH�DQ\WKLQJ�WR�GR�LQ�WKH
ZD\� RI� SDSHUZRUN� FRPSOHWLRQ� IRU
>9LOODQRYD�DQG�:LGHQHU@"

$���1R�

4�� � $QG� \RX� ZHUH� DFFHSWHG� REYLRXVO\� DW
:LGHQHU"

$���<HV�

4���'LG�\RX�HYHU�QRWLI\�\RXU�GDG���\RXU�IDWKHU
WKDW¶V�ZKDW�\RX�KDG�GRQH"

$���1R�
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4���'LG�\RX�HYHU�WDON�WR�\RXU�IDWKHU�DIWHU�WKDW
DERXW�\RXU�FKRLFH�RI�:LGHQHU�&ROOHJH"

$���1R�

�1�7������������DW������

���� $V� WKLV� WHVWLPRQ\� LQGLFDWHV�� DSSHOOHH� ZDV� QRW� FRQVXOWHG� UHJDUGLQJ

'DQLHOOH¶V�FKRLFH�RI�FROOHJH���$OWKRXJK�WKH������GLQQHU�DSSDUHQWO\�EHJDQ�WKH

SURFHVV� RI� FRQVXOWDWLRQ� UHJDUGLQJ� 'DQLHOOH¶V� FROOHJH� SODQV�� QR� VFKRRO� ZDV

GHFLGHG�XSRQ�DW�WKDW�WLPH�DQG�QR�DJUHHPHQW�ZDV�UHDFKHG���$IWHU�WKLV�SRLQW�

DSSHOOHH� ZDV� H[FOXGHG� IURP� WKH� FROOHJH� VHOHFWLRQ� SURFHVV�� � $OWKRXJK

DSSHOODQW� DUJXHV� WKLV� H[FOXVLRQ� ZDV� MXVWLILHG� EHFDXVH� DSSHOOHH� IDLOHG� WR

FRPSOHWH�/DID\HWWH¶V� ILQDQFLDO�DLG� IRUPV��ZH� UHLWHUDWH� DSSHOOHH¶V� WHVWLPRQ\�

DV�GHHPHG�FUHGLEOH�E\�WKH�WULDO�FRXUW��WKDW�KH�UHFHLYHG�QR�UHVSRQVH�ZKHQ�KH

WROG�DSSHOODQW�WKDW�KH�ZLVKHG�WR�GLVFXVV�WKH�FKRLFH�RI�/DID\HWWH�ZLWK�'DQLHOOH�

$V� SDUDJUDSK� ���E�� LQGLFDWHV�� DSSHOODQW� DQG� 'DQLHOOH� KDG� DQ� REOLJDWLRQ� WR

VHHN� DSSHOOHH¶V� FRQVXOWDWLRQ� DQG� DJUHHPHQW� UHJDUGLQJ� 'DQLHOOH¶V� FROOHJH

VHOHFWLRQ���7KH�WHVWLPRQ\�LQGLFDWHV�WKDW�WKLV�REOLJDWLRQ�ZDV�QRW�PHW�� �7KXV�

WKH�WULDO�FRXUW�SURSHUO\�UHIXVHG�DSSHOODQW¶V�FODLP�IRU�UHLPEXUVHPHQW�RI����

RI�'DQLHOOH¶V�FROOHJH�H[SHQVHV�

���� $SSHOODQW� DOVR� DUJXHV� WKH� FRXUW� HUUHG� LQ� IDLOLQJ� WR� DZDUG�PHGLFDO� RU

GHQWDO� H[SHQVHV�� � $SSHOODQW¶V� FODLP� LQ� WKLV� UHJDUG� ZDV� SUHPLVHG� RQ

SDUDJUDSK� ��� RI� WKH� ����� $JUHHPHQW�� ZKLFK� SURYLGHV� WKDW� DSSHOOHH� ³VKDOO

SD\�WKH�FRVW�RI�RQH�KDOI�RI�DQ\�XQLQVXUHG�RU�XQUHLPEXUVHG�PHGLFDO�RU�GHQWDO

H[SHQVHV�� SURYLGHG� KH� LV� QRWLILHG� RI� VXFK� LQ� DGYDQFH� DQG� LV� JLYHQ� WKH
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RSSRUWXQLW\� WR� SDUWLFLSDWH� LQ� VDLG� GHFLVLRQV�´� � 7KH� HYLGHQFH� LQGLFDWHV� WKDW�

SULRU�WR�������ZKLOH�DSSHOOHH�ZRUNHG�IRU�/RRPLV��WKH�FKLOGUHQ�ZHUH�FRYHUHG

RQ�KLV�PHGLFDO�LQVXUDQFH�DQG�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�LQVXUDQFH�ZDV�VHQW

WR� DSSHOODQW¶V� UHVLGHQFH�� �$SSHOODQW�ZRXOG� WKHQ� WHOO� DSSHOOHH�KRZ�PXFK�KH

RZHG� IRU� KLV� VKDUH� RI� YDULRXV� WUHDWPHQWV�� � $SSHOOHH� ZRXOG� RIWHQ� UHTXHVW

GRFXPHQWDWLRQ� UHJDUGLQJ� WKH� WUHDWPHQW� DQG� WKLV� FUHDWHG� WHQVLRQ� EHWZHHQ

WKH�SDUWLHV�

���� ,Q� $SULO� ������ ZKHQ� DSSHOOHH� ZHQW� WR� ZRUN� IRU� %URRNV�� KH� JDYH

DSSHOODQW� LQIRUPDWLRQ� FRQFHUQLQJ� KLV� QHZ� LQVXUDQFH�� EXW� VKH� UHIXVHG� WR

VXEPLW�DQ\�FODLPV�XQGHU� LW�� � ,QVWHDG��DSSHOODQW�FRYHUHG� WKH�FKLOGUHQ�XQGHU

KHU� RZQ� SROLF\�� RU� XQGHU� WKH� SROLF\� RI� KHU� QHZ� KXVEDQG�� 7KRPDV�:HLQHU�

$SSHOODQW� DFNQRZOHGJHG� WKDW� VKH� VWRSSHG� VXEPLWWLQJ� PHGLFDO� ELOOV� WR

DSSHOOHH�DW�VRPH�SRLQW�EHWZHHQ������DQG�������1�7�����������DW�����1�7�

��������DW���������� �(YHQ�ZKHQ�VKH�JDYH�KLP�ELOOV� LQ�������KRZHYHU�� WKH

ELOOV�UHODWHG�WR�PHGLFDO�RU�GHQWDO�FDUH�WKDW�ZDV�SURYLGHG�QR�ODWHU�WKDQ�����

�1�7����������DW�����

���� ,Q� UHIXVLQJ�WR�DZDUG�H[SHQVHV�WR�DSSHOODQW�� WKH�WULDO� FRXUW� UXOHG�WKDW

WKH�DSSOLFDEOH�IRXU�\HDU�VWDWXWH�RI�OLPLWDWLRQV�EDUUHG�DOO�FODLPV�IRU�H[SHQVHV

DULVLQJ� EHIRUH� )HEUXDU\� ������ IRXU� \HDUV� SULRU� WR� WKH� ILOLQJ� RI� DSSHOODQW¶V

SHWLWLRQ���$V�WR�H[SHQVHV�DFFUXLQJ�DIWHU�)HEUXDU\�������WKH�FRXUW�UHIXVHG�DQ

DZDUG�RQ� WKH�EDVLV� WKDW�DSSHOODQW�KDG�QRW�QRWLILHG� DSSHOOHH�SULRU� WR� WDNLQJ

WKH� FKLOGUHQ� IRU� PHGLFDO� RU� GHQWDO� FDUH�� � ,Q� VR� UXOLQJ�� WKH� FRXUW� GHHPHG
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FUHGLEOH� DSSHOOHH¶V� WHVWLPRQ\� WKDW�� SULRU� WR� WKH� LQLWLDWLRQ� RI� WKH� LQVWDQW

SURFHHGLQJV��DSSHOODQW�KDG�QHYHU�LQIRUPHG�KLP�LQ�DGYDQFH�RI�WKH�FKLOGUHQ¶V

PHGLFDO�RU�GHQWDO�H[SHQVHV���7KH�FRXUW�DOVR�UHOLHG�RQ�DSSHOODQW¶V�WHVWLPRQ\

WKDW�VKH�³JDYH�XS´�VXEPLWWLQJ�ELOOV� WR�DSSHOOHH�VRPHWLPH�LQ������RU������

6HH�H�J���1�7�����������DW����

���� :LWK�UHVSHFW�WR�WKH�WULDO�FRXUW¶V�UXOLQJ�UHJDUGLQJ�FODLPV�DULVLQJ�SULRU�WR

)HEUXDU\� ������ DSSHOODQW� FODLPV� WKDW� DSSHOOHH¶V� SD\PHQW� RI� VRPH� FODLPV

DIWHU�WKDW�GDWH�RSHUDWHG�WR�WROO�WKH�VWDWXWH�RI�OLPLWDWLRQV����$SSHOODQW¶V�%ULHI

DW�����FLWLQJ�&ROH�Y��/DZUHQFH������$��G������3D��6XSHU���������� �,Q�KHU

EULHI�� KRZHYHU�� DSSHOODQW� GRHV�QRW� GLIIHUHQWLDWH� EHWZHHQ�PDNLQJ� SD\PHQWV

RQ�VHSDUDWH�ELOOV�DQG�PDNLQJ�SD\PHQWV�DIWHU�)HEUXDU\�������RQ�D�ELOO�DULVLQJ

EHIRUH�WKDW�GDWH���$V�WR�WKH�IRUPHU�VLWXDWLRQ��LW�LV�FOHDU�WKDW�SD\PHQW�RI�RQH

ELOO�WKDW�DFFUXHG�DIWHU�)HEUXDU\������ZLOO�QRW�WROO�WKH�VWDWXWH�RI�OLPLWDWLRQV�IRU

D�VHSDUDWH�ELOO�DULVLQJ�EHIRUH�WKDW�GDWH���:KLOH�WKH�ODWWHU�VLWXDWLRQ�PD\�ZHOO

WROO�WKH�VWDWXWH�RI�OLPLWDWLRQV��DSSHOODQW�GRHV�QRW�LGHQWLI\�D�VLQJOH�ELOO�DULVLQJ

EHIRUH� )HEUXDU\� ����� WKDW� DSSHOOHH� PDGH� D� SD\PHQW� RQ� DIWHU� WKDW� GDWH�

7KXV�� ZH� DJUHH� ZLWK� WKH� WULDO� FRXUW¶V� FRQFOXVLRQ� WKDW� FODLPV� RQ� DQ\� ELOOV

DFFUXLQJ� SULRU� WR� )HEUXDU\� ����� DUH� EDUUHG� E\� WKH� VWDWXWH� RI� OLPLWDWLRQV�

$GGLWLRQDOO\��WKH�WHVWLPRQ\�RI�ERWK�SDUWLHV�WKDW�DSSHOODQW�VWRSSHG�SURYLGLQJ

QRWLILFDWLRQ� WR� DSSHOOHH�� DV� UHTXLUHG� E\� SDUDJUDSK� ���� MXVWLILHV� WKH� WULDO

FRXUW¶V�UHIXVDO�WR�DZDUG�UHLPEXUVHPHQW�RI�PHGLFDO�DQG�GHQWDO�ELOOV�DFFUXHG

DIWHU�)HEUXDU\������
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���� $SSHOODQW� QH[W� DUJXHV� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR� LQFOXGH� WKH

DPRXQW�RI�*UHJ¶V�ORDQV�LQ�LWV�DZDUG�RI���������ZKLFK�DZDUG�ZDV�LQWHQGHG�WR

UHSUHVHQW� RQH�TXDUWHU� RI� *UHJ¶V� SDVW� FROOHJH� H[SHQVHV�� � 3UHOLPLQDULO\�� ZH

QRWH� WKDW� DSSHOOHH� GRHV� QRW� FKDOOHQJH� WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR� DZDUG

DSSHOODQW�����RI�*UHJ¶V� FROOHJH�H[SHQVHV�� �2XU� UHYLHZ� LQGLFDWHV� DGHTXDWH

VXSSRUW� LQ� WKH� UHFRUG� IRU� WKH� WULDO� FRXUW¶V� ILQGLQJ� WKDW� *UHJ� FRQVXOWHG� KLV

IDWKHU�UHJDUGLQJ�KLV�GHFLVLRQ�WR�DWWHQG�3HQQ�6WDWH�DQG�WKDW�DSSHOOHH�DW�OHDVW

LPSOLFLWO\� DJUHHG� WR�*UHJ¶V� FKRLFH�� � :H� ZLOO� QRW� GLVWXUE� WKLV� ILQGLQJ�� � 6HH

1LWNLHZLF]�Y��1LWNLHZLF]�� ����$��G������ ���� �3D��6XSHU�� ������ �KROGLQJ

WKDW�ZKHQ�LQWHUSUHWLQJ�D�SURSHUW\�VHWWOHPHQW�DJUHHPHQW�WKH�WULDO�FRXUW�LV�WKH

VROH�GHWHUPLQHU�RI�IDFWV�DQG��DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ��ZH�ZLOO�QRW�XVXUS

WKH�FRXUW¶V�IDFW�ILQGLQJ�IXQFWLRQ��

����� :LWK� UHVSHFW� WR�DSSHOODQW¶V� FKDOOHQJH� WR� WKH�VXIILFLHQF\� RI� WKH� DZDUG�

KRZHYHU�� ZH� DJUHH� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� IDLOLQJ� WR

LQFOXGH� LQ� LWV� DZDUG� DQ� DPRXQW� HTXDO� WR� ���� RI� WKH� ORDQV� WDNHQ� RXW� IRU

*UHJ¶V�FROOHJH�H[SHQVHV���$V�QRWHG��SDUDJUDSK����E��RI�WKH������DJUHHPHQW

SURYLGHV� VLPSO\� WKDW�� LI� DSSHOOHH� LV� FRQVXOWHG� DQG� DJUHHV� WR� D� FKRLFH� RI

FROOHJH��KH�LV�UHVSRQVLEOH�IRU�RQH�TXDUWHU�³RI� WKH�FRVW�RI� WKH�FROOHJH� WXLWLRQ

DQG�H[SHQVHV>�@´

���� 'HVSLWH� DSSHOOHH¶V� FODLP� WKDW� WKH� DJUHHPHQW� ³LV� VLOHQW� DV� WR� WKH

REOLJDWLRQ� IRU� UHSD\PHQW� RI� ORDQV´� �$SSHOOHH¶V� %ULHI� DW� ����� ZH� ILQG� WKH

SKUDVH� ³FROOHJH� WXLWLRQ� DQG� H[SHQVHV´� UHDVRQDEO\� LQFOXGHV� WKH� DPRXQW� RI
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ORDQV� DVVXPHG� HLWKHU� E\� DSSHOODQW� RU� *UHJ� IRU� WKH� FRVWV� RI� KLV� FROOHJH

HGXFDWLRQ���8QOLNH�VFKRODUVKLSV�RU�JUDQWV��WKH�ORDQV�PXVW�EH�UHSDLG�DQG��KDG

DSSHOOHH�IXOILOOHG�KLV�REOLJDWLRQ�XQGHU�WKH�DJUHHPHQW��LW�LV�OLNHO\�WKH�ORDQV�IRU

*UHJ¶V�HGXFDWLRQ�ZRXOG�KDYH�EHHQ�UHGXFHG���$W�DQ\�UDWH��WR�FRQVWUXH�ORDQV

DV�QRQ�H[SHQVHV�ZRXOG�EH�WR�GR�YLROHQFH�WR�WKH�SODLQ�PHDQLQJ�RI�SDUDJUDSK

���E��RI�WKH������$JUHHPHQW���)LQDOO\��LW� LV�FOHDU�WKDW�DSSHOODQW�DGHTXDWHO\

HVWDEOLVKHG�KHU�FODLP�IRU�UHLPEXUVHPHQW�RI�ORDQV���$W�WKH�KHDULQJ�RI�0D\����

������VKH�LQWURGXFHG�DQ�H[KLELW��LGHQWLILHG�DV�3����ZKLFK�GHWDLOHG�WKH�DPRXQW

RI�FHUWDLQ�ORDQV�WDNHQ�RXW�E\�RU�RQ�EHKDOI�RI�*UHJ�DV�RI�6SULQJ��������1�7��

���������DW�������$GGLWLRQDOO\��*UHJ¶V�VWHSIDWKHU��7KRPDV�:HLQHU��WHVWLILHG�DV

WR� D� ������� 3DUHQW¶V� 3OXV� ORDQ� KH� DQG� DSSHOODQW� KDG� WDNHQ� RXW� IRU� *UHJ¶V

WXLWLRQ� �1�7�� ��������� S�� ������ � /DVWO\�� LQ� D� SRVW�KHDULQJ�PHPRUDQGXP� RI

ODZ��ZKLFK�WKH�FRXUW�RUGHUHG�LQ�OLHX�RI�FORVLQJ�DUJXPHQWV��DSSHOODQW�FOHDUO\

VRXJKW�RQH�TXDUWHU�UHLPEXUVHPHQW�RI�ORDQV�IRU�*UHJ¶V�WXLWLRQ�

���� $OWKRXJK�QR�VLQJOH�GRFXPHQW� LQGLFDWHV�WKH�FXPXODWLYH� WRWDO�RI�*UHJ¶V

ORDQV�DV�RI�WKH�WLPH�RI�WKH�LQVWDQW�KHDULQJV��WKH�UHFRUG�FRQWDLQV�LQVXIILFLHQW

HYLGHQFH�IURP�ZKLFK�WKDW�WRWDO�PLJKW�EH�FDOFXODWHG�� �$FFRUGLQJO\��VLQFH� WKH

ORDQV�ZHUH�FRQWHPSODWHG�E\�WKH������DJUHHPHQW�DQG�DGHTXDWHO\�UHTXHVWHG

DQG�HVWDEOLVKHG�E\�DSSHOODQW��WKH\�VKRXOG�KDYH�EHHQ�LQFOXGHG�LQ�WKH�DZDUG

RI�RQH�TXDUWHU�RI�*UHJ¶V�FROOHJH�H[SHQVHV�WR�DSSHOODQW�� � 7KH� UHFRUG�EHIRUH

XV�� KRZHYHU�� GRHV� QRW� FOHDUO\� UHYHDO� WKH� FXPXODWLYH� WRWDO� RI� DOO� RI� *UHJ¶V

ORDQV�DQG��WKHUHIRUH��D�UHPDQG�LV�QHFHVVDU\�VR�WKH�FRXUW�PD\�FDOFXODWH�WKDW
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WRWDO� DQG� DZDUG� ���� WR� DSSHOODQW�� � :KLOH� ZH� GR� QRW� UHOLVK� D� UHVXOW� WKDW

LQFUHDVHV� DQ� DZDUG� RI� FROOHJH� H[SHQVHV� WR� RQH� FKLOG� ZKLOH� GHQ\LQJ� VXFK

H[SHQVHV�WR�DQRWKHU�FKLOG��ZH�ILQG�WKDW�WKH�HYLGHQFH�FRPSHOV�WKLV�UHVXOW��

���� 2XU� FRQFOXVLRQ� WKDW� WKH� DZDUG� RI� *UHJ¶V� FROOHJH� H[SHQVHV� ZDV

LQDGHTXDWH� LQIOXHQFHV� RXU� UHVROXWLRQ� RI� DSSHOODQW¶V� UHPDLQLQJ� FODLPV�� � )RU

LQVWDQFH��DSSHOODQW�DUJXHV�WKH�FRXUW�HUUHG�LQ�IDLOLQJ�WR�ILQG�DSSHOOHH�LQ�EUHDFK

RI�WKH������$JUHHPHQW�RU�LQ�FRQWHPSW�RI�FRXUW��DQG�LQ�IDLOLQJ�WR�DZDUG�KHU

SUHMXGJPHQW� LQWHUHVW�� FRXQVHO� IHHV� DQG� FRVWV�� � ,QLWLDOO\�� DV� WR� WKH� LVVXH� RI

EUHDFK�� RXU� ILUVW� WKUHH� ILQGLQJV� �� WKDW� WKH�SDUWLHV� RUDOO\�PRGLILHG� WKH� ����

$JUHHPHQW�� WKDW� DSSHOOHH�ZDV�QRW� FRQVXOWHG� UHJDUGLQJ�'DQLHOOH¶V� FKRLFH� RI

FROOHJH�DQG�WKDW�DSSHOOHH�ZDV�QRW�QRWLILHG�RI�PHGLFDO�DQG�GHQWDO�H[SHQVHV��

SURYLGH�QR�EDVLV�XSRQ�ZKLFK�WR�ILQG�DSSHOOHH�LQ�EUHDFK�RI�WKH�$JUHHPHQW���$V

D�UHVXOW��QR�IHHV��FRVWV�RU�LQWHUHVW�PD\�EH�DZDUGHG�DV�WR�WKHVH�FODLPV�

���� :LWK� UHVSHFW� WR� *UHJ¶V� FROOHJH� H[SHQVHV�� KRZHYHU�� D� GLIIHUHQW

FRQFOXVLRQ�LV�ZDUUDQWHG���'HVSLWH�LWV�ILQGLQJ�WKDW�DSSHOOHH�KDG�IDLOHG�WR�SD\

RQH�TXDUWHU� RI� *UHJ¶V� FROOHJH� H[SHQVHV�� WKH� FRXUW� QRQHWKHOHVV� IRXQG� WKDW

DSSHOOHH�KDG� QRW� EUHDFKHG� WKH� $JUHHPHQW�� � 7KLV� FRQFOXVLRQ� ZDV� SUHPLVHG

VROHO\� RQ� WKH� IDFW� WKDW� DSSHOODQW� KDG� PDGH� QR� GHPDQG� XSRQ� DSSHOOHH� IRU

SD\PHQW�RI�*UHJ¶V�FROOHJH�H[SHQVHV�� �:H�GLVDJUHH�ZLWK�WKLV�FRQFOXVLRQ�� � ,I

����������������������������������
�,Q�DGGLWLRQ�WR�DZDUGLQJ�DSSHOODQW��������LQ�SDVW�FROOHJH�H[SHQVHV��WKH�FRXUW
FODULILHG�WKDW�DSSHOOHH�LV�DOVR�UHVSRQVLEOH�IRU�����RI�WKH�UHPDLQGHU�RI�*UHJ¶V
FROOHJH�H[SHQVHV��DVVXPLQJ� WKH� WLPH� UHTXLUHPHQWV� IRU�JUDGXDWLRQ�VHW� IRUWK
LQ� WKH� $JUHHPHQW� DUH� PHW�� � 1RWKLQJ� LQ� RXU� GHFLVLRQ� WR� UHPDQG� DOWHUV
DSSHOOHH¶V�FRQWLQXLQJ�REOLJDWLRQ�WR�SD\�KLV�VKDUH�RI�*UHJ¶V�FROOHJH�H[SHQVHV�
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DSSHOOHH� IDLOHG� WR� SD\� KLV� VKDUH� RI� *UHJ¶V� FROOHJH� H[SHQVHV� DIWHU� KH� ZDV

FRQVXOWHG�DQG�DJUHHG� WR� WKH� FKRLFH� RI� VFKRRO��KH�QHFHVVDULO\� EUHDFKHG� WKH

DJUHHPHQW���7KH�IDFW�WKDW�DSSHOODQW�PDGH�QR�GHPDQG�IRU�SD\PHQW�GRHV�QRW

DOWHU�WKLV�IDFW��HVSHFLDOO\�ZKHUH�WKH�DJUHHPHQW�FRQWDLQV�QR�UHTXLUHPHQW�IRU�D

GHPDQG�� DQG� WKH� WULDO� FRXUW¶V� DWWHPSW� WR� SODFH� DQ� DGGLWLRQDO� GXW\� RQ

DSSHOODQW�LV�LPSURSHU�

���� *LYHQ� DSSHOOHH¶V� NQRZOHGJH� RI� KLV� REOLJDWLRQ� XQGHU� WKH� ����

$JUHHPHQW�DQG�KLV�DZDUHQHVV�RI�WKH� IDFW� WKDW�*UHJ�ZDV�DWWHQGLQJ� FROOHJH�

KH� PLJKW� ZHOO� KDYH� DVNHG� DSSHOODQW�� *UHJ� RU� 3HQQ� 6WDWH� ZKDW� SD\PHQWV

ZHUH� GXH�� � 0RUHRYHU�� DSSHOOHH� FDQQRW� FODLP� WKDW� KH� ZDV� XQDZDUH� RI� WKH

FRVWV�RI�*UHJ¶V�DWWHQGDQFH�DW�3HQQ�6WDWH���$OWKRXJK�KH�PD\�QRW�KDYH�NQRZQ

WKH� SUHFLVH� DPRXQW� GXH�� WKH� UHFRUG� LQGLFDWHV� WKDW� DSSHOOHH� DQG� *UHJ

GLVFXVVHG� WKH� JHQHUDO� FRVWV� RQ� VHYHUDO� RFFDVLRQV�� DQG� DSSHOOHH� HYHQ

FRQVLGHUHG� EX\LQJ� *UHJ� DQ� H[SHQVLYH� ODSWRS� FRPSXWHU� LQ� OLHX� RI� PDNLQJ

FROOHJH� SD\PHQWV�� � ,Q� VKRUW�� MXVW� DV� DSSHOODQW� PLJKW� KDYH� GHPDQGHG

SD\PHQW�� DSSHOOHH� PLJKW� KDYH� LQTXLUHG� DV� WR� WKH� DPRXQW� GXH�� DQG� WKH

SDUWLHV� ZHUH� HTXDOO\� FXOSDEOH� IRU� WKH� IDLOXUH� WR� FRPPXQLFDWH�� � *LYHQ� WKLV

HTXDOLW\�� LW� ZDV� LPSURSHU� IRU� WKH� WULDO� FRXUW� WR� IRFXV� VROHO\� RQ� DSSHOODQW¶V

IDLOXUH�WR�PDNH�D�GHPDQG�DV�WKH�EDVLV�IRU�UHIXVLQJ�WR�ILQG�DSSHOOHH�LQ�EUHDFK

RI�WKH������$JUHHPHQW�

���� 2XU�ILQGLQJ�WKDW�DSSHOOHH�EUHDFKHG�WKH�DJUHHPHQW�EHFRPHV�UHOHYDQW�LQ

FRQVLGHULQJ� DSSHOODQW¶V� QH[W� FODLP�� L�H�� WKH� WULDO� FRXUW� HUUHG� LQ� UHIXVLQJ� WR
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DZDUG�FRXQVHO�IHHV���8QGHU�WKH�KHDGLQJ�³%UHDFK�DQG�&RVWV�´�3DUDJUDSK����RI

WKH������$JUHHPHQW�SURYLGHV��³,I�HLWKHU�SDUW\�EUHDFKHV�DQ\�SURYLVLRQ�RI�WKH

$JUHHPHQW� �� �� �� WKH� SDUW\� EUHDFKLQJ� WKLV� FRQWUDFW� VKDOO� EH� UHVSRQVLEOH� IRU

SD\PHQW�RI� OHJDO� IHHV�DQG�FRVWV� LQFXUUHG�E\�HLWKHU� SDUW\� LQ� HQIRUFLQJ� WKHLU

ULJKWV>�@´��(PSKDVLV�DGGHG��

���� $OWKRXJK� FRXQVHO� IHHV� DQG� FRVWV� DUH� QRW� W\SLFDOO\� DZDUGHG� LQ� WKH

DEVHQFH� RI� DQ� DJUHHPHQW�� WKH� SDUWLHV� KHUH� H[SUHVVO\� SURYLGHG� IRU� D

PDQGDWRU\� DZDUG� LQ� FDVH� RI� EUHDFK�� � 6LQFH� SDUDJUDSK� ��� LV� FOHDU� DQG

XQDPELJXRXV��LW�PXVW�EH�HQIRUFHG�DV�ZULWWHQ���6HH�3XUG\��VXSUD�DW�DW����

�³7KH� ODZ� RI� FRQWUDFWV� UHTXLUHV� FRQWUDFWXDO� WHUPV� WKDW� DUH� FOHDU� DQG

XQDPELJXRXV� WR� EH� JLYHQ� HIIHFW� ZLWKRXW� UHIHUHQFH� WR� PDWWHUV� RXWVLGH� WKH

FRQWUDFW�´��

���� ,Q� OLJKW� RI� RXU� FRQFOXVLRQ� WKDW� DSSHOOHH� EUHDFKHG� WKH� DJUHHPHQW� E\

IDLOLQJ�WR�SD\�KLV�VKDUH�RI�*UHJ¶V�FROOHJH�H[SHQVHV��LW�LV�FOHDU�WKDW�DQ�DZDUG

RI�FRXQVHO�IHHV�DQG�FRVWV�ZDV�DSSURSULDWH���2Q�UHPDQG��WKH�WULDO�FRXUW�PXVW

HQIRUFH� WKH� SDUWLHV¶� DJUHHPHQW� E\� IDVKLRQLQJ� DQ� DZDUG� WKDW� UHIOHFWV� WKH

SURSRUWLRQDWH�VKDUH�RI�DSSHOODQW¶V�FRXQVHO�IHHV�DQG�FRVWV�UHODWHG�WR�WKH�FODLP

IRU�*UHJ¶V�FROOHJH�H[SHQVHV�

���� )LQDOO\�� DSSHOODQW� FODLPV� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR� DZDUG

SUHMXGJPHQW�LQWHUHVW���,Q�VXSSRUW�RI�LWV�FODLP��DSSHOODQW�GLUHFWV�RXU�DWWHQWLRQ

WR� WZR� UHOHYDQW� SURYLVLRQV�� � )LUVW�� ��� 3D�&�6�$�� ������ (QIRUFHPHQW� RI

DUUHDUDJHV�� SURYLGHV� WKDW� D� ³FRXUW�PD\�� DIWHU� KHDULQJ�� LQ� RUGHU� WR� HIIHFW
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SD\PHQW� RI� WKH� DUUHDUDJHV� �� �� �� >D@ZDUG� LQWHUHVW� RQ� XQSDLG� LQVWDOOPHQWV�´

6HFRQG��DSSHOODQW�FLWHV�WKH�UXOH�RI�FRQWUDFW�ODZ�WKDW�SUH�MXGJPHQW�LQWHUHVW�LV

PDQGDWRU\�ZKHUH� D� EUHDFK� LV� HVWDEOLVKHG�� � �$SSHOODQW¶V� %ULHI� DW� ���� FLWLQJ

'DVHW�0LQLQJ�&RUS��Y��,QGXVWULDO�)XHOV�&RUS�������$��G������3D��6XSHU�

�������³,Q�FRQWUDFW�FDVHV��SUHMXGJPHQW�LQWHUHVW�LV�DZDUGDEOH�DV�RI�ULJKW�´���

���� ,Q�3XUG\��VXSUD��ZH� FRQVLGHUHG� WKH� LQWHUSOD\�EHWZHHQ� VHFWLRQ�����

DQG�WKH�FRQWUDFW�UXOH�SURYLGLQJ�IRU�PDQGDWRU\�SUHMXGJPHQW�LQWHUHVW���,Q�WKDW

FDVH�� D� ZLIH� VRXJKW� DQ� DZDUG� IRU� XQSDLG� DOLPRQ\� GXH� XQGHU� D� PDULWDO

VHWWOHPHQW� DJUHHPHQW�� � $OWKRXJK� LW� IRXQG� LQ�ZLIH¶V� IDYRU� DQG� DZDUGHG� WKH

DOLPRQ\� DUUHDUDJHV�� WKH� WULDO� FRXUW� UHIXVHG� WR� DZDUG� SUHMXGJPHQW� LQWHUHVW

EHFDXVH� VXFK� LQWHUHVW� ZDV� QRW� SURYLGHG� IRU� LQ� WKH� PDULWDO� VHWWOHPHQW

DJUHHPHQW�� �:H� YDFDWHG� WKH� FRXUW¶V� 2UGHU� DQG� UHPDQGHG� RQ� WKH� LVVXH� RI

SUHMXGJPHQW�LQWHUHVW���:H�EHJDQ�RXU�DQDO\VLV�E\�QRWLQJ�WKDW��VLQFH�ZLIH�ILOHG

KHU�SHWLWLRQ�XQGHU�WKH�'LYRUFH�&RGH��VHFWLRQ������DSSOLHG� WR�KHU� FODLP� IRU

LQWHUHVW�� � 8QGHU� ������ ZH� KHOG�� ³D� WULDO� FRXUW� KDV� WKH� GLVFUHWLRQ� WR� JUDQW

SUHMXGJPHQW�LQWHUHVW�RQ�DUUHDUDJHV�´�DQG�WKH�WULDO�FRXUW¶V� VXPPDU\� UHIXVDO

RI�LQWHUHVW�ZDV�LPSURSHU���$V�D�UHVXOW��ZH�UHPDQGHG�³WR�DOORZ�WKH�WULDO�FRXUW

WKH�RSSRUWXQLW\�WR�GHFLGH�ZKHWKHU�SUHMXGJPHQW�LQWHUHVW�LV�ZDUUDQWHG��DQG��LI

VR�� WR� FDOFXODWH� DQG� DZDUG� WKH� DSSURSULDWH� DPRXQW�´� � ,G�� DW� ����� � ,Q� D

FORVLQJ�IRRWQRWH��ZH�VWDWHG�

>+@DG�:LIH�EURXJKW�DQ�DFWLRQ�RQ�WKH�FRQWUDFW�UDWKHU
WKDQ� DQ� DFWLRQ� SXUVXDQW� WR� WKH� 'LYRUFH� &RGH� VKH
ZRXOG� EH� HQWLWOHG� WR� DQ� DZDUG� RI� SUHMXGJPHQW
LQWHUHVW� DV� D�PDWWHU� RI� ULJKW�� �'DVHW� 0LQLQJ� &RUS��
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>VXSUD�@�� VHH� DOVR�*ROG� 	� &R�� Y�� 1RUWKHDVW� 7KHDWHU
&RUS��� ���� 3D�6XSHU�� ���� ���� $��G� ������ ����
�3D�6XSHU�� ������VWDWLQJ� WKDW� ³LQ� D� FRQWUDFW� DFWLRQ�
WKH�DZDUG�RI�>SUHMXGJPHQW@�LQWHUHVW�GRHV�QRW�GHSHQG
RQ�GLVFUHWLRQ�EXW�LV�D�OHJDO�ULJKW�´����+RZHYHU��KDYLQJ
EURXJKW�WKH�DFWLRQ�SXUVXDQW�WR�WKH�'LYRUFH�&RGH��DQ
DZDUG� RI� SUHMXGJPHQW� LQWHUHVW� LV� GLVFUHWLRQDU\�� � ��
3D�&�6�$�������

,G��DW�����Q����

���� &RQWUDU\� WR� DSSHOODQW¶V� DUJXPHQW� ZH� VKRXOG� DSSO\� WKH� FRQWUDFW� UXOH

PDQGDWLQJ�SUHMXGJPHQW�LQWHUHVW��RXU�UHYLHZ�RI�DSSHOODQW¶V�SHWLWLRQ�LQGLFDWHV

WKDW�LW�ZDV�ILOHG�SXUVXDQW�WR�WKH�'LYRUFH�&RGH���,Q�SDUWLFXODU��SDUDJUDSK���

RI�DSSHOODQW¶V�SHWLWLRQ�VWDWHV��³3HWLWLRQHU�UHTXHVWV�WKH�&RXUW�WDNH�DSSURSULDWH

PHDVXUHV�DQG�UHPHGLHV�DJDLQVW�UHVSRQGHQW�IRU�KLV�QRQ�FRPSOLDQFH�ZLWK�WKH

WHUPV�DQG�SURYLVLRQV�RI� VDLG�$JUHHPHQW�DQG�'HFUHH�DV�SURYLGHG� IRU� LQ� WKH

3HQQV\OYDQLD� 'LYRUFH� &RGH�� ��� 3D�&�6�$�� �����H�� DQG� RWKHUZLVH�´� � 6LQFH

DSSHOODQW� SXUVXHG� KHU� DFWLRQ� XQGHU� WKH� 'LYRUFH� &RGH�� WKH� GLVFUHWLRQDU\

ODQJXDJH�RI� VHFWLRQ������DSSOLHV� WR�KHU� FODLP� IRU� LQWHUHVW�� � 7KH� WULDO� FRXUW

UHMHFWHG�WKLV�FODLP�RQ�WKH�EDVLV�WKDW�QR�EUHDFK�ZDV�LQGLFDWHG���,Q�OLJKW�RI�RXU

FRQFOXVLRQ�WKDW�DSSHOOHH�EUHDFKHG�WKH�$JUHHPHQW�E\�IDLOLQJ�WR�SD\�KLV�VKDUH

RI� *UHJ¶V� FROOHJH� H[SHQVHV�� ZH� ZLOO� UHPDQG� WR� DOORZ� WKH� FRXUW� WR� GHFLGH

ZKHWKHU�LQWHUHVW�LV�ZDUUDQWHG�DQG��LI�VR��LQ�ZKDW�DPRXQW���3XUG\��VXSUD�

���� ,Q�VXP��ZH�DIILUP�WKH�WULDO�FRXUW�LQVRIDU�DV�LW�FRQFOXGHG�WKDW�WKH�SDUWLHV

RUDOO\�PRGLILHG�WKH�VXSSRUW�SURYLVLRQV�RI�WKH������$JUHHPHQW��WKDW�DSSHOOHH

ZDV�QRW�FRQVXOWHG� UHJDUGLQJ�'DQLHOOH¶V� FKRLFH�RI� FROOHJH��DQG� WKDW� DSSHOOHH

ZDV�QRW�QRWLILHG�RI�PHGLFDO�DQG�GHQWDO�H[SHQVHV�� �:H� UHYHUVH�DQG� UHPDQG
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WKDW�SRUWLRQ�RI�WKH�FRXUW¶V�2UGHU��KRZHYHU��ZKLFK�DZDUGHG�DSSHOODQW�������

IRU�*UHJ¶V�FROOHJH�H[SHQVHV���2Q�UHPDQG��WKH�WULDO�FRXUW�PXVW�FDOFXODWH�DQG

DGG� WR� LWV� DZDUG� RQH�TXDUWHU� RI� WKH� DPRXQW� RI� ORDQV� LQFXUUHG� WR� ILQDQFH

*UHJ¶V� FROOHJH� HGXFDWLRQ�� � $GGLWLRQDOO\�� WKH� FRXUW� PXVW� DZDUG� UHDVRQDEOH

DWWRUQH\V¶� IHHV� DQG� FRVWV� RQO\� IRU� WKH� OLWLJDWLRQ� QHFHVVDU\� WR� FROOHFW� WKH

RXWVWDQGLQJ�DPRXQW�GXH�IRU�*UHJ¶V�FROOHJH�H[SHQVHV���)LQDOO\��WKH�FRXUW�PD\�

LQ� LWV� GLVFUHWLRQ�� DZDUG�SUHMXGJPHQW� LQWHUHVW� RQ� WKH� DPRXQW� GXH�DSSHOODQW

IRU�*UHJ¶V�FROOHJH�H[SHQVHV�

���� 2UGHU� DIILUPHG� LQ� SDUW� DQG� UHYHUVHG� LQ� SDUW�� FDVH� UHPDQGHG� IRU

SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

���� -XULVGLFWLRQ�UHOLQTXLVKHG�


