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��� 5LFKDUG�/��DQG�0DUFLD�+��%DXPJDUGQHU��WKH�%DXPJDUGQHUV��DSSHDO�IURP

D� ILQDO� GHFUHH� HQWHUHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� )UDQNOLQ� &RXQW\

GHQ\LQJ�WKHLU�PRWLRQ�IRU�SRVW�WULDO�UHOLHI���:H�UHYHUVH�DQG�UHPDQG�

��� 2Q�-XQH�����������*RUGRQ�'��6WXFNH\��D�WUXFN�GULYHU��SXUFKDVHG�D�KRPH

LQ� WKH� 6KHIILHOG� 0DQRU� SURSHUW\� GHYHORSPHQW� ORFDWHG� LQ� :D\QHVERUR�

3HQQV\OYDQLD�� )URP� ����� WR� SUHVHQW�� 6WXFNH\� KDV� LQWHUPLWWHQWO\� SDUNHG� KLV

WUXFN�WUDFWRU� RQ�KLV� SURSHUW\�ZLWKLQ�6KHIILHOG�0DQRU�� DQG� VLQFH������� KH� KDV

DOVR�SDUNHG�RQH�RU�PRUH�WUDLOHUV�DW�WKDW�UHVLGHQWLDO�VLWH���0RUHRYHU��WKH�UHFRUG

UHYHDOV� QRW� RQO\� WKDW� 6WXFNH\� KDV� XVHG� WKH� VLWH� WR� VWRUH� WUXFN�WUDFWRUV� DQG

WUDLOHUV��EXW�DOVR�WKDW�KH�KDV�SHUIRUPHG�UHSDLUV�RQ�WUXFN�WUDFWRUV�DW�WKDW�VDPH

ORFDWLRQ�
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��� 7KH�GHYHORSPHQW�LQ�ZKLFK�6WXFNH\¶V�SURSHUW\�LV�ORFDWHG�LV�JRYHUQHG�E\�D

UHVWULFWLYH� FRYHQDQW�� UHFRUGHG� RQ� 'HFHPEHU� ��� ������ ZKLFK� SURYLGHV� LQ

SHUWLQHQW�SDUW�

� ����/$1'�86(�$1'�%8,/',1*�7<3(���1R�ORW�VKDOO�EH�XVHG
H[FHSW� IRU�UHVLGHQWLDO�SXUSRVHV�� �1R�EXLOGLQJ�VKDOO�EH� HUHFWHG�
DOWHUHG�� SODFHG� RU� SHUPLWWHG� WR� UHPDLQ� RQ� DQ\� ORW� RWKHU� WKDQ� IRU
UHVLGHQWLDO�SXUSRVHV�DQG�SULYDWH�JDUDJHV�RU�FDUSRUWV�

��

��� � 7(0325$5<� 6758&785(6�� &216758&7,21� $1'
6725$*(�� � 1R� VWUXFWXUH� RI� WHPSRUDU\� FKDUDFWHU�� WUDLOHU�
EDVHPHQW�� WHQW�� VKDFN�� JDUDJH� RU� RWKHU� EXLOGLQJ� VKDOO� EH
XVHG� RQ� DQ\� ORW� DW� DQ\� WLPH� DV� D� UHVLGHQFH� HLWKHU
WHPSRUDULO\� RU� SHUPDQHQWO\�� � 1R� OXPEHU� RU� EXLOGLQJ� PDWHULDOV
VKDOO� EH� VWRUHG� RQ� ORWV� RYHU� QLQHW\� ����� GD\V� SULRU� WR� DFWXDO
EHJLQQLQJ�RI�FRQVWUXFWLRQ��DQG�QR�PDFKLQHU\��WUDFWRUV��WUDLOHUV�
RU� HTXLSPHQW� VKDOO� EH� VWRUHG� RU� PDLQWDLQHG� EH\RQG� D
UHDVRQDEOH� WLPH� RI� LWV� XVH� LQ� FRQQHFWLRQ� ZLWK� DFWXDO� UHVLGHQWLDO
FRQVWUXFWLRQ�� � ,I� FRQVWUXFWLRQ� RI� D� KRPH� LV� VWDUWHG�� VXFK
FRQVWUXFWLRQ�VKDOO�EH�FRPSOHWHG�ZLWKLQ� WZR� ���� \HDUV�� �1R� MXQNHG
FDU� RU� FDUV� IRU� VDOH� PD\� EH� VWRUHG� DW� DQ\� WLPH�� � 1R� XQVLJKWO\
PDWWHU�RU�PDWHULDO�RI�DQ\�NLQG�VKDOO�EH�VWRUHG�RQ�DQ\�ORW���&DUV�DQG
RWKHU� PRWRU� YHKLFOHV� VKDOO� KDYH� FXUUHQW� PRWRU� YHKLFOH� LQVSHFWLRQ
VWLFNHUV�DQG�UHJLVWUDWLRQ�WDJV�

��� 2Q�-XO\����������WKH�%DXPJDUGQHUV��DFWLQJ�LQ�WKHLU�FDSDFLW\�DV�PHPEHUV

RI�WKH�$UFKLWHFWXUDO�&RQWURO�&RPPLWWHH�RI�6KHIILHOG�0DQRU�'HYHORSPHQW��ILOHG�D

FRPSODLQW�LQ�HTXLW\�DJDLQVW�6WXFNH\��DOOHJLQJ�WKDW�KH�KDG�YLRODWHG�WKH�IRUHJRLQJ

UHVWULFWLYH� FRYHQDQW� E\� SDUNLQJ� D� WUDFWRU�WUDLOHU� RQ� KLV� RZQ� SURSHUW\�� � 7KH

%DXPJDUGQHUV� UHTXHVWHG� LQMXQFWLYH� UHOLHI� DQG� DWWRUQH\¶V� IHHV� DQG� FRVWV�� � $

QRQ�MXU\� WULDO�ZDV�KHOG� RQ� WKLV�PDWWHU�� WKH� WULDO� FRXUW� LVVXHG� DQ� RSLQLRQ� DQG

GHFUHH� QLVL�� KROGLQJ� WKDW� WKH� IRUHJRLQJ� UHVWULFWLYH� FRYHQDQW� GLG� QRW� SURKLELW

6WXFNH\� IURP�SDUNLQJ�KLV� WUDFWRU�WUDLOHU� RQ�KLV� SURSHUW\�� � $� SRVW�WULDO�PRWLRQ
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ZDV� ILOHG� DQG� GHQLHG�� DQG� D� ILQDO� GHFUHH� ZDV� HQWHUHG� DJDLQVW� WKH

%DXPJDUGQHUV���7KLV�DSSHDO�IROORZHG�

��� �2Q�DSSHDO��WKH�%DXPJDUGQHUV�UDLVH�WKH�IROORZLQJ�LVVXHV�IRU�WKLV�FRXUW¶V

FRQVLGHUDWLRQ�

����:KHWKHU�WKH�&RXUW�HUUHG�LQ�XQQHFHVVDULO\�LQWHUSUHWLQJ�RWKHUZLVH
VHOI�H[SODQDWRU\�DQG�VXIILFLHQWO\�FOHDU�ODQJXDJH�LQ�WKH�FRYHQDQWV�DW
LVVXH"

���� :KHWKHU� WKH� &RXUW� HUUHG� LQ� LWV� IDFWXDO� FRQVWUXFWLRQ� DQG
LQWHUSUHWDWLRQ�RI�WKH�WHUPV�RI�WKH�FRYHQDQW"

���� :KHWKHU� WKH� &RXUW� HUUHG� LQ� ILQGLQJ� WKDW� WKH� VWRUDJH� RI� DQ
DGPLWWHGO\� FRPPHUFLDO� YHKLFOH� GLG� QRW� YLRODWH� WKH� UHVLGHQWLDO
UHVWULFWLRQ�WHUPV�RI�3DUDJUDSK�2QH�RI�WKH�FRYHQDQWV"

��� ,Q� VKRUW�� WKH� %DXPJDUGQHUV� FRQWHQG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� LWV

FRQVWUXFWLRQ�RI�WKH�DIRUHVDLG�UHVWULFWLYH�FRYHQDQW���6SHFLILFDOO\��WKH\�DUJXH�WKDW

WKH� FRYHQDQW� LV� FOHDU� DQG� XQDPELJXRXV� DQG� WKDW� LW� SURKLELWHG� 6WXFNH\� IURP

SDUNLQJ� D� WUXFN� WUDFWRU� DQG�RU� WUDLOHU� RQ� KLV� SURSHUW\� ORFDWHG� LQ� 6KHIILHOG

0DQRU���:H�DJUHH�

��� 3UHOLPLQDULO\��ZH�QRWH�WKDW�DSSHOODWH�UHYLHZ�RI�DQ�HTXLW\�PDWWHU�LV�OLPLWHG

WR�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�WKH�FKDQFHOORU�FRPPLWWHG�DQ�HUURU�RI�ODZ�RU�DQ

DEXVH�RI�GLVFUHWLRQ���6RGHUEHUJ�Y��:HLVHO������$��G������3D��6XSHU��������

0DUFKHWWL� Y�� .DUSRZLFK�� ���� $��G� ���� �3D�� 6XSHU�� ������� � 7KH� VFRSH� RI

UHYLHZ� RI� D� ILQDO� GHFUHH� LQ� HTXLW\� LV� OLPLWHG�� DQG� WKH� GHFUHH� ZLOO� QRW� EH

GLVWXUEHG�XQOHVV�LW�LV�XQVXSSRUWHG�E\�WKH�HYLGHQFH�RU�GHPRQVWUDEO\�FDSULFLRXV�

6RGHUEHUJ��VXSUD��+RVWHWWHU�Y��+RRYHU������$��G�������3D��6XSHU��������

+RZHYHU�� ³FRQFOXVLRQV� RI� ODZ� RU� IDFW�� EHLQJ� GHULYHG� IURP� QRWKLQJ�PRUH� WKDQ
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WKH� FKDQFHOORU¶V� UHDVRQLQJ� IURP� WKH� XQGHUO\LQJ� IDFWV� DQG� QRW� LQYROYLQJ� D

GHWHUPLQDWLRQ�RI�FUHGLELOLW\�RI�ZLWQHVVHV�DUH�UHYLHZDEOH�´��6SDQNOH�Y��%XUQV�

����$��G����������3D��6XSHU���������TXRWLQJ�.URVQDU�Y��6FKPLGW�.URVQDU

0F1DXJKWRQ�*DUUHWW�&R�������$��G�����������3D��6XSHU���������

��� ,Q�LQWHUSUHWLQJ�WKH�IRUHJRLQJ�UHVWULFWLYH�FRYHQDQW��ZH�DUH�JXLGHG�E\�WKH

ZHOO�UHDVRQHG� SULQFLSOHV� DQQRXQFHG� E\� RXU� VXSUHPH� FRXUW� LQ�*UHDW�$�� 	� 3�

7HD�&R��Y��%DLOH\������3D�����������$��G����������

,W� LV� D� JHQHUDO� UXOH� RI� FRQWUDFW� LQWHUSUHWDWLRQ� WKDW� WKH
LQWHQWLRQ�RI�WKH�SDUWLHV�DW�WKH�WLPH�RI�WKH�FRQWUDFW�LV�HQWHUHG�LQWR
JRYHUQV�� �+HLGW� Y�� $XJKHQEDXJK� &RDO� &R��� ���� 3D�� ����� ���
$��G� ���� �������� � 7KLV� VDPH� UXOH� DOVR� KROGV� WUXH� LQ� WKH
LQWHUSUHWDWLRQ� RI� UHVWULFWLYH� FRYHQDQWV�� � %DHGHUZLOG�� ,QF�� Y�
0R\HU�� ���� 3D�� ���� ��� $��G� ���� �������� DQG� 0F&DQGOHVV� Y�
%XUQV�� ���� 3D�� ���� ���� $��G� ���� �������� � +RZHYHU�� LQ
3HQQV\OYDQLD�� WKHUH� LV� DQ� LPSRUWDQW� GLIIHUHQFH� LQ� WKH� UXOH� RI
LQWHUSUHWDWLRQ� DV� DSSOLHG� WR� UHVWULFWLYH� FRYHQDQWV� RQ� WKH� XVH� RI
ODQG���,W�LV�WKLV���/DQG�XVH�UHVWULFWLRQV�DUH�QRW� IDYRUHG�LQ�WKH�ODZ�
DUH� VWULFWO\� FRQVWUXHG�� DQG� QRWKLQJ� ZLOO� EH� GHHPHG� D� YLRODWLRQ� RI
VXFK�D�UHVWULFWLRQ�WKDW�LV�QRW�LQ�SODLQ�GLVUHJDUG�RI�LWV�H[SUHVV�ZRUGV�
-RQHV�Y��3DUN�/DQH�)RU�&RQYDOHVFHQWV������3D�����������$��G
���� ��������6DQG\IRUG� 3N�� &�� $VVQ�� 9�� /XQQHPDQQ�� ���� 3D�
���������$��G�������������6LFLOLDQR�Y��0LVOHU������3D����������
$��G� ���� �������� DQG��:LWW� Y�� 6WHLQZHKU�'HY�� &RUS��� ���� 3D�
���������$��G������������

�,G��DW����������$��G�DW�������6HH�+RIIPDQ�Y��*RXOG������$��G�����������

�3D��6XSHU�� ������ �KROGLQJ� WKDW� UHVWULFWLYH� FRYHQDQWV� DUH�QRW� IDYRUHG� E\� WKH

ODZ� DQG� VKRXOG� EH� VWULFWO\� FRQVWUXHG�� DV� ³WKH\� DUH� DQ� LQWHUIHUHQFH� ZLWK� DQ

RZQHU¶V� IUHH� DQG� IXOO� HQMR\PHQW� RI� KLV� SURSHUW\�´�� �FLWDWLRQ� RPLWWHG��

$GGLWLRQDOO\��ZH�QRWH�WKDW�³WKLV�FRXUW�FDQQRW�HQODUJH�D�UHVWULFWLRQ�E\�LPSOLFDWLRQ
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IRU� WKH� UHVWULFWLRQ� PXVW� EH� VWULFWO\� FRQVWUXHG� DJDLQVW� WKH� RQH� DVVHUWLQJ� LW�´

%HUJHU�Y��$FNHUPDQ������$��G�����������3D��6XSHU��������

��� ,QVWDQWO\�� WKH� WULDO� FRXUW� IRXQG� DPELJXRXV� WKH� UHVWULFWLYH� FRYHQDQW� DW

LVVXH�KHUHLQ���,Q�VR�ILQGLQJ��WKH�FKDQFHOORU�UHVWHG�VROHO\�XSRQ�WKH�IDFW�WKDW�WKH

SDUWLHV� ZHUH� EHIRUH� WKH� FRXUW� GLVSXWLQJ� ZKHWKHU� WKH� FRYHQDQW� SURKLELWHG

6WXFNH\� IURP�SDUNLQJ�D� WUDFWRU�WUDLOHU� RQ� KLV� SURSHUW\�� � 6SHFLILFDOO\�� WKH� WULDO

FRXUW� VWDWHG� LQ� LWV� RSLQLRQ� WKDW� ³>K@DG� WKH� ODQJXDJH� EHHQ� FOHDU� DQG

XQDPELJXRXV��WKLV�FDVH�ZRXOG�QRW�KDYH�EHHQ�EHIRUH�WKLV�FRXUW�´��:H�GLVDJUHH

ZLWK�WKH�WULDO�FRXUW¶V�UDWLRQDOH�DQG�ZH�ZLOO��WKHUHIRUH��ORRN�WR�WKH�H[SUHVV�ZRUGV

RI� WKH� LQVWDQW�FRYHQDQW�WR�GLVFHUQ� LWV�DSSOLFDELOLW\� WR� WKH� IDFWV� RI� WKH�SUHVHQW

FDVH�� � 6HH� *H\� Y�� %HFN�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �³>L@Q

FRQVWUXLQJ� D� UHVWULFWLYH� FRYHQDQW�� ZH� PXVW� DVFHUWDLQ� WKH� LQWHQWLRQ� RI� WKH

SDUWLHV� E\� H[DPLQLQJ� WKH� ODQJXDJH� RI� WKH� FRYHQDQW� LQ� OLJKW� RI� WKH� VXEMHFW

PDWWHU� WKHUHRI�� WKH� DSSDUHQW� SXUSRVH� RI� WKH� SDUWLHV� DQG� WKH� FRQGLWLRQV

VXUURXQGLQJ�H[HFXWLRQ�RI�WKH�FRYHQDQW�´���FLWDWLRQ�RPLWWHG��

���� 3DUDJUDSK���RI�WKH�UHVWULFWLYH�FRYHQDQW�H[SUHVVO\�SURYLGHV�WKDW�WKH�ORW�LV

WR� EH� XVHG� VROHO\� IRU� ³UHVLGHQWLDO� SXUSRVHV�´� � 7KH� WHUP� ³µ>U@HVLGHQFH�¶� LQ� LWV

SRSXODU�DV�ZHOO�DV�LWV�GLFWLRQDU\�VHQVH��PHDQV�SODFH�RI�DERGH��LW�LV�ZKHUH�RQH

OLYHV��HLWKHU�DORQH��RU�ZLWK�RQH¶V�IDPLO\��WKH�IDPLO\�LV�WKH�JHQHUDOO\�UHFRJQL]HG

XQLW�´��*HUVWHOO�Y��.QLJKW������3D�������������$��G������������������FLWDWLRQ

RPLWWHG����0RUHDQ�Y��'XFD������$��G�����������3D��6XSHU����������)URP�LWV

SODLQ�PHDQLQJ��ZH�ILQG�WKDW�WKH�UHVLGHQWLDO�UHVWULFWLRQ�FRQWDLQHG�LQ�3DUDJUDSK��
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ZDV�LQWHQGHG�WR�UHVWULFW�WKH�XVH�RI�6KHIILHOG�0DQRU�WR�WKRVH�EHLQJ�UHVLGHQWLDO�

3DUDJUDSK���H[SUHVVO\�SURKLELWV�WKH�VWRUDJH�RI�WUDFWRUV��WUDLOHUV�DQG�HTXLSPHQW

EH\RQG� WKH� WLPH� RI� LWV� XVH� LQ� FRQQHFWLRQ�ZLWK� FRQVWUXFWLRQ� RI� WKH� UHVLGHQFH�

3DUDJUDSK���IXUWKHU�SURKLELWV�WKH�VWRUDJH�RI�MXQNHG�FDUV��FDUV�IRU�VDOH��DQG�DQ\

XQVLJKWO\�PDWHULDO�

���� $IWHU�VWULFWO\�FRQVWUXLQJ�WKH�WZR�DIRUHPHQWLRQHG�SDUDJUDSKV�DJDLQVW�WKH

%DXPJDUGQHUV� DV� WKH� GUDIWHUV� RI� WKH� FRYHQDQW�� ZH� ILQG� WKDW� WKH� VDLG

SDUDJUDSKV�ZHUH�LQWHQGHG�WR�SURKLELW�DQ\�XVHV�RWKHU�WKRVH�WKDW�DUH�UHVLGHQWLDO

LQ� QDWXUH�� � 7KXV�� WKH� FRYHQDQW� FOHDUO\� SURKLELWV� DQ\� FRPPHUFLDO� XVHV� RI

SURSHUWLHV�ORFDWHG�LQ�6KHIILHOG�0DQRU�

���� 3UHVHQWO\��6WXFNH\�KDG�EHHQ�XVLQJ�KLV�SURSHUW\�WR�VWRUH� D� WUXFN�WUDFWRU

DQG�RU� WUDLOHUV�� � :H� PXVW�� WKHUHIRUH�� GHWHUPLQH� ZKHWKHU� WKLV� LV� D

FRPPHUFLDO�QRQ�UHVLGHQWLDO� XVH� RI� WKH� SUHPLVHV�� � ,Q� *DOOLIRUG� Y�

&RPPRQZHDOWK�� ���� $��G� ����� �3D�� &RPPZ�� ������� RXU� FRPPRQZHDOWK

FRXUW�ZDV�FDOOHG�XSRQ�WR�GHWHUPLQH�ZKHWKHU�D�WUXFN�WUDFWRU�ZDV�D�FRPPHUFLDO

YHKLFOH� IRU� SXUSRVHV� RI� D� ]RQLQJ� RUGLQDQFH� WKDW� SURKLELWHG� WKH� SDUNLQJ� RI� D

FRPPHUFLDO�YHKLFOH�RQ�D�UHVLGHQWLDO�ORW���,G���7KH�*DOOLIRUG�FRXUW�IRXQG�WKDW�D

WUXFN�WUDFWRU�LV�FRPPHUFLDO�LQ�QDWXUH��LQ�LWV�DQDO\VLV�LW�TXRWHG�WKH�IROORZLQJ�WH[W

IURP�LWV�GHFLVLRQ�LQ�7DGGHR�Y��&RPPRQZHDOWK������$��G������3D��&RPPZ�

������

7KH�XVH�RI�WKH�HTXLSPHQW�SDUNHG�DW�$SSHOODQW¶V�KRPH�������LV�VXFK
DQ� LQWHJUDO� SDUW� RI� $SSHOODQW¶V� EXVLQHVV�� ZKLFK� LV� FHUWDLQO\
FRPPHUFLDO�LQ�QDWXUH��DV�WR�EH�LQVHSDUDEOH�IURP�WKDW�EXVLQHVV��������
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6WRUDJH�RI�KHDY\�HTXLSPHQW�LV�QHLWKHU�LQFLGHQWDO�WR��QRU�FXVWRPDU\
LQ��D�UHVLGHQWLDO�DUHD�

*DOOLIRUG������$��G�DW�������TXRWLQJ�7DGGHR������$��G�DW��������:H�ILQG�WKH

FRPPRQZHDOWK�FRXUW¶V�DQDO\VLV�LQ�*DOOLIRUG�DQG�7DGGHR�LQVWUXFWLYH�DQG�DGRSW

LW�IRU�SXUSRVHV�RI�WKLV�DSSHDO�

���� ,Q�WKH�FDVH�DW�EDU��6WXFNH\�KDV�EHHQ�LQ�WKH�EXVLQHVV�RI�XVLQJ�D�WUDFWRU�

WUDLOHU� WR� WUDQVSRUW� JRRGV� RYHU� WKH� SDVW� WHQ� \HDUV�� WKLV� DFWLYLW\� LV� FOHDUO\

FRPPHUFLDO� LQ�QDWXUH�� �'XULQJ�WKDW�VDPH� WLPH�KH�KDV� LQWHUPLWWHQWO\� VWRUHG�D

WUXFN�WUDFWRU� DQG�RU� WUDLOHUV� RQ� KLV� UHVLGHQWLDO� SURSHUW\� ZKLOH� WKH� VDLG

HTXLSPHQW�ZDV�QRW�LQ�XVH���:H�ILQG�WKDW�WKH�VWRUDJH�RI�VXFK�HTXLSPHQW�PXVW

EH� GHHPHG� FRPPHUFLDO� LQ� QDWXUH�� DV� WKH� WUDFWRU� DQG� WUDLOHUV� DUH� DQ� LQWHJUDO

SDUW� RI� 6WXFNH\¶V� FRPPHUFLDO� EXVLQHVV� DQG� DUH� ³QHLWKHU� LQFLGHQWDO� WR�� QRU

FXVWRPDU\�LQ��D�UHVLGHQWLDO�DUHD�´��*DOOLIRUG��VXSUD���$FFRUGLQJO\��ZH�KROG�WKDW

6WXFNH\¶V�VWRULQJ�RI�KLV�WUXFN�WUDFWRU�DQG�RU�WUDLOHUV�ZDV�D�FOHDU�YLRODWLRQ�RI�WKH

UHVWULFWLYH� FRYHQDQW� UHTXLULQJ� 6WXFNH\� XVH� KLV� SURSHUW\� IRU� VROHO\� UHVLGHQWLDO

SXUSRVHV�

���� 2UGHU�UHYHUVHG���:H�UHPDQG�IRU�WKH�VROH�SXUSRVH�RI�GHWHUPLQLQJ�ZKHWKHU

WKH� %DXPJDUGQHUV� DUH� HQWLWOHG� WR� DWWRUQH\¶V� IHHV� DQG� FRVWV�� � -XULVGLFWLRQ

UHOLQTXLVKHG�


