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$SSHOODQW � 1R�������3LWWVEXUJK�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�HQWHUHG�$SULO���������
�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

&ULPLQDO��1R����������

%()25(���&$9$1$8*+��'(/�62/(�DQG�0217(0852∗��--�

23,1,21�%<�'(/�62/(��-�� )LOHG���1RYHPEHU���������

�� $SSHOODQW� EULQJV� WKLV� DSSHDO� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� HQWHUHG

IROORZLQJ�WKH�UHYRFDWLRQ�RI�KHU�SUREDWLRQ���:H�YDFDWH�DQG�UHPDQG�

�� 1HFHVVDU\�WR�D�UHVROXWLRQ�RI�WKLV�DSSHDO�LV�D�GLVFXVVLRQ�RI�WKH�IDFWV�DQG

UHOHYDQW�SURFHGXUDO�KLVWRU\�RI�WKLV�FDVH���8SRQ�DOOHJDWLRQV�WKDW�$SSHOODQW�KDG

XQODZIXOO\�REWDLQHG�ZHOIDUH�EHQHILWV�� VKH�ZDV�FKDUJHG�ZLWK�YLRODWLRQ�RI� WKH

:HOIDUH� &RGH� ±� 3XEOLF� $VVLVWDQFH�� )DOVH� 6WDWHPHQWV�� ��� 3�6�� �� ����� � ,Q

-DQXDU\� ������ $SSHOODQW� SOHG� JXLOW\� DQG� ZDV� VHQWHQFHG� WR� D� WHUP� RI

SUREDWLRQ�RI�VHYHQ�\HDUV��ZLWK�FRVWV�WR�EH�SDLG�DQG�UHVWLWXWLRQ�RUGHUHG�LQ�WKH

IXOO�DPRXQW�RI�����������DW�WKH�UDWH�RI�DW�OHDVW��������SHU�PRQWK�WKURXJK

DUUDQJHPHQWV�ZLWK�WKH�'HSDUWPHQW�RI�:HOIDUH���$W�WKH�WLPH�RI�KHU�SOHD�DQG

VHQWHQFLQJ��$SSHOODQW¶V�RQO\�VRXUFH�RI�LQFRPH�IRU�KHUVHOI�DQG�KHU�WZR�PLQRU

FKLOGUHQ�ZDV������SHU�PRQWK�VKH�UHFHLYHG�LQ�ZHOIDUH�EHQHILWV���$SSHOODQW�GLG

����������������������������������
∗�5HWLUHG�-XVWLFH�DVVLJQHG�WR�WKH�6XSHULRU�&RXUW�
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QRW�KDYH�HPSOR\PHQW�DQG�WKH�FRXUW�IDLOHG�WR�KROG�DQ�LQTXLU\�LQWR�$SSHOODQW¶V

DELOLW\�WR�SD\�

�� ,Q� )HEUXDU\� ������ D� SUREDWLRQ� UHYRFDWLRQ� KHDULQJ� ZDV� KHOG� DV

$SSHOODQW�IDLOHG�WR�PDNH�WKH�UHVWLWXWLRQ�DV�RUGHUHG�DQG�KDG�LQFXUUHG�D�QHZ

FRQYLFWLRQ� IRU� D� :HOIDUH� &RGH� YLRODWLRQ�� � $W� WKH� KHDULQJ�� LW� ZDV� LQGLFDWHG

$SSHOODQW� UHTXHVWHG� WKH� 'HSDUWPHQW� RI� :HOIDUH� GHGXFW� WKH� UHVWLWXWLRQ

DPRXQW�IURP�KHU�PRQWKO\�FKHFN���$SSHOODQW�DOVR�LQIRUPHG�WKH�FRXUW�WKDW�VKH

KDG�D�SDUW�WLPH��WZHOYH�KRXU�SHU�ZHHN�MRE���7KH�SUREDWLRQ�RIILFHU�QRWHG�WKDW

QR� FRXUW� RUGHU�KDG�EHHQ�HQWHUHG�SHUPLWWLQJ� WKH�'HSDUWPHQW� RI�:HOIDUH� WR

GHGXFW�PRQH\�IURP�$SSHOODQW¶V�SXEOLF�DVVLVWDQFH�FKHFN���1R�IXUWKHU� LQTXLU\

RI� $SSHOODQW¶V� DELOLW\� WR� SD\� ZDV� FRQGXFWHG�� � $SSHOODQW¶V� SUREDWLRQ� ZDV

FRQWLQXHG�DQG�WKH�'HSDUWPHQW�RI�:HOIDUH�ZDV�GLUHFWHG�WR�GHGXFW��������SHU

PRQWK�IURP�$SSHOODQW¶V�EHQHILWV�WR�IXOILOO�KHU�UHVWLWXWLRQ�REOLJDWLRQ�

�� ,Q� $SULO� ������ D� VHFRQG� SUREDWLRQ� UHYRFDWLRQ� KHDULQJ� ZDV� KHOG� IRU

IDLOXUH� WR� FRPSOHWH� WKH� SD\PHQW� RI� UHVWLWXWLRQ� DQG� FRXUW� FRVWV�� � $

UHSUHVHQWDWLYH� RI� WKH� SUREDWLRQ� RIILFH� UHSRUWHG� WKDW� VL[WHHQ� SD\PHQWV� KDG

EHHQ�PDGH�WKURXJK�WKH�FOHUN�RI�FRXUWV�ZKLFK�WRWDOHG��������1R�HYLGHQFH�ZDV

RIIHUHG� WR� YHULI\� ZKHWKHU� WKH� 'HSDUWPHQW� RI� :HOIDUH� KDG� EHHQ� PDNLQJ

GHGXFWLRQV� IURP� $SSHOODQW¶V� FKHFN� DV� RUGHUHG� E\� WKH� FRXUW� LQ� �����

$SSHOODQW� LQGLFDWHG� WKDW� WKH� 'HSDUWPHQW� RI� :HOIDUH� ZDV� GHGXFWLQJ� PRQH\

IURP�KHU�FKHFN�DQG�WKH�DGGLWLRQDO�SD\PHQWV�WR�WKH�FOHUN�RI�FRXUWV�KDG�EHHQ

KHU�HIIRUW�WR�SD\�H[WUD�WRZDUG�WKH�GHEW�DQG�WR�VKRZ�JRRG�IDLWK���$SSHOODQW¶V



-��$��������

�����

H[WUD�SD\PHQWV�VWRSSHG�GXULQJ�WKH�WLPH�WKDW�VKH�ZDV�ODLG�RII�IURP�KHU�SDUW�

WLPH� MRE�� � $SSHOODQW¶V� FRXQVHO� VWDWHG� WKDW� $SSHOODQW� KDG� UHFHQWO\� UHWDLQHG

IXOO�WLPH�HPSOR\PHQW�DW�D�UHVWDXUDQW�DQG�ZDV�ZLOOLQJ�WR�H[HFXWH�D�YROXQWDU\

ZDJH� DWWDFKPHQW�� � 7KH� SUREDWLRQ� RIILFH� UHTXHVWHG� WKH� FRXUW� UHYRNH

SUREDWLRQ�� LPSRVH� D� SHULRG� RI� LQWHUPHGLDWH� SXQLVKPHQW�� FRQVLVWLQJ� RI

HOHFWURQLF�PRQLWRULQJ��IROORZHG�E\�D�FRQVHFXWLYH�SHULRG�RI�SUREDWLRQ���$W�WKH

FRQFOXVLRQ� RI� WKH� KHDULQJ�� WKH� FRXUW� UHYRNHG� SUREDWLRQ� DQG� LPSRVHG� D

VHQWHQFH� RI� RQH� WR� VHYHQ� \HDUV� LPSULVRQPHQW�� � $� SHWLWLRQ� WR� UHLQVWDWH

DSSHOODWH�ULJKWV�ZDV�JUDQWHG�DQG�WKLV�DSSHDO�IROORZHG

�� $SSHOODQW� SUHVHQWV� WKH� IROORZLQJ� LVVXHV� IRU� RXU� UHYLHZ�� � ���� ZKHWKHU

WKH� SUREDWLRQ� UHYRFDWLRQ� FRXUW� SURSHUO\� UHYRNHG� $SSHOODQW¶V� SUREDWLRQ� DQG

HUUHG� LQ� IDLOLQJ� WR� FRQVLGHU� DOWHUQDWLYHV� WR� LQFDUFHUDWLRQ�� ���� ZKHWKHU� WKH

SUREDWLRQ� UHYRFDWLRQ� FRXUW� VWDWHG� VXIILFLHQW� UHDVRQV� RQ� WKH� UHFRUG� IRU

LPSRVLWLRQ� RI� WKH� VHQWHQFH� RI� LQFDUFHUDWLRQ�� DQG� ���� ZKHWKHU� WKH� FRXUW

DEXVHG�LWV�GLVFUHWLRQ�LQ�LPSRVLQJ�D�VHQWHQFH�RI�WRWDO�FRQILQHPHQW�

�� 7KH� VFRSH� RI� UHYLHZ� LQ� DQ� DSSHDO� IURP� WKH� MXGJPHQW� RI� VHQWHQFH

LPSRVHG� IROORZLQJ� SUREDWLRQ� UHYRFDWLRQ� LV� OLPLWHG� WR� WKH� YDOLGLW\� RI� WKH

UHYRFDWLRQ�SURFHHGLQJV� DQG� WKH� OHJDOLW\� RI� WKH� ILQDO� MXGJPHQW� RI� VHQWHQFH�

&RPPRQZHDOWK�Y��$QGHUVRQ������$��G������3D��6XSHU��������

�� )LUVW�� $SSHOODQW� DUJXHV� WKDW� WKH� UHYRFDWLRQ� FRXUW� LPSURSHUO\� UHYRNHG

KHU�SUREDWLRQ�DV� WKH�FRXUW� IDLOHG� WR�PDNH�D� ILQGLQJ� WKDW�$SSHOODQW� KDG� WKH

UHVRXUFHV�WR�SD\�DQG�ZLOOIXOO\�IDLOHG�WR�PDNH�SD\PHQWV���:H�DJUHH�
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�� 7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW��LQ�%HDUGHQ�Y��*HRUJLD������8�6�

���������6�&W�����������/�(G��G������������KHOG�WKDW�D�WHUP�RI�SUREDWLRQ

PD\�QRW�EH�UHYRNHG�IRU�IDLOXUH�WR�SD\�ILQHV�DEVHQW�FHUWDLQ�FRQVLGHUDWLRQV�E\

WKH�UHYRFDWLRQ�FRXUW���6SHFLILFDOO\��%HDUGHQ�VWDWHV�WKH�IROORZLQJ�

:H�KROG��WKHUHIRUH��WKDW�LQ�UHYRFDWLRQ�SURFHHGLQJV�IRU� IDLOXUH�WR
SD\�D�ILQH�RU�UHVWLWXWLRQ��D�VHQWHQFLQJ�FRXUW�PXVW�LQTXLUH�LQWR�WKH
UHDVRQV�IRU�WKH�IDLOXUH�WR�SD\���,I�WKH�SUREDWLRQHU�ZLOOIXOO\�UHIXVHG
WR� SD\� RU� IDLOHG� WR� PDNH� VXIILFLHQW� ERQD� ILGH� HIIRUWV� OHJDOO\� WR
DFTXLUH� WKH� UHVRXUFHV� WR� SD\�� WKH� FRXUW� PD\� UHYRNH� SUREDWLRQ
DQG� VHQWHQFH� WKH� GHIHQGDQW� WR� LPSULVRQPHQW� ZLWKLQ� WKH
DXWKRUL]HG�UDQJH�RI�LWV�VHQWHQFLQJ�DXWKRULW\���,I� WKH�SUREDWLRQHU
FRXOG�QRW�SD\�GHVSLWH�VXIILFLHQW�ERQD�ILGH�HIIRUWV� WR�DFTXLUH� WKH
UHVRXUFHV�WR�GR�VR��WKH�FRXUW�PXVW�FRQVLGHU�DOWHUQDWH�PHDVXUHV
RI� SXQLVKPHQW� RWKHU� WKDQ� LPSULVRQPHQW�� � 2QO\� LI� DOWHUQDWH
PHDVXUHV� DUH� QRW� DGHTXDWH� WR� PHHW� WKH� 6WDWH
V� LQWHUHVWV� LQ
SXQLVKPHQW� DQG� GHWHUUHQFH� PD\� WKH� FRXUW� LPSULVRQ� D
SUREDWLRQHU�ZKR�KDV�PDGH�VXIILFLHQW�ERQD�ILGH�HIIRUWV�WR�SD\���7R
GR� RWKHUZLVH� ZRXOG� GHSULYH� WKH� SUREDWLRQHU� RI� KLV� FRQGLWLRQDO
IUHHGRP�VLPSO\�EHFDXVH��WKURXJK�QR�IDXOW�RI�KLV�RZQ��KH�FDQQRW
SD\� WKH� ILQH�� � 6XFK� D� GHSULYDWLRQ� ZRXOG� EH� FRQWUDU\� WR� WKH
IXQGDPHQWDO� IDLUQHVV� UHTXLUHG� E\� WKH� )RXUWHHQWK� $PHQGPHQW�
�)RRWQRWH�RPLWWHG��

%HDUGHQ��VXSUD������8�6��DW����������6�&W��DW����������/�(G��G�DW�����

7KH�KROGLQJ�KDV�EHHQ�LQWHUSUHWHG�E\�WKLV�FRXUW�DV�UHTXLULQJ�WKH�UHYRFDWLRQ

FRXUW� WR� LQTXLUH� LQWR� WKH� UHDVRQV� IRU� D� GHIHQGDQW¶V� IDLOXUH� WR� SD\� DQG� WR

PDNH� ILQGLQJV� SHUWDLQLQJ� WR� WKH� ZLOOIXOQHVV� RI� WKH� SDUW\¶V� RPLVVLRQ�

&RPPRQZHDOWK�Y��'RUVH\������$��G�������������3D��6XSHU��������

�� 8SRQ� UHYLHZ�RI� WKH� UHFRUG��ZH� ILQG� WKH� WULDO� FRXUW� GLG�QRW�PDNH� DQ\

LQTXLU\� LQWR� WKH� UHDVRQV� VXUURXQGLQJ� $SSHOODQW¶V� IDLOXUH� WR� SD\�� � $� SURSHU

DQDO\VLV� VKRXOG� LQFOXGH� DQ� LQTXLU\� LQWR� WKH� UHDVRQV� VXUURXQGLQJ� WKH
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SUREDWLRQHU¶V� IDLOXUH� WR� SD\�� IROORZHG� E\� D� GHWHUPLQDWLRQ� RI� ZKHWKHU� WKH

SUREDWLRQHU�PDGH�D�ZLOOIXO�FKRLFH�QRW�WR�SD\��DV�SUHVFULEHG�E\�'RUVH\���$IWHU

PDNLQJ� WKRVH�GHWHUPLQDWLRQV�� LI� WKH� FRXUW� ILQGV� WKH� SUREDWLRQHU� ³FRXOG� QRW

SD\�GHVSLWH� VXIILFLHQW� ERQD� ILGH� HIIRUWV� WR� DFTXLUH� WKH� UHVRXUFHV� WR� GR� VR�´

WKH� FRXUW� VKRXOG� WKHQ� FRQVLGHU� DOWHUQDWLYHV� WR� LQFDUFHUDWLRQ� LQ� DFFRUGDQFH

ZLWK�%HDUGHQ������8�6��DW����������6�&W��DW����������/�(G��G�DW�����

��� 'HVSLWH� HYLGHQFH� RI� $SSHOODQW¶V� REYLRXV� LQGLJHQFH�� WKH� ORZHU� FRXUW

PDGH�QR� MXGLFLDO� LQTXLU\� LQWR� WKH�DELOLW\�WR�SD\�DQG� UHDVRQV� IRU�$SSHOODQW¶V

IDLOXUH�WR�PDNH�SD\PHQW���$OVR�GLVUHJDUGHG�ZDV�DQ�LQTXLU\�LQWR�ZKHWKHU�WKH

IDLOXUH�WR�SD\�ZDV�ZLOOIXO��DQG�LI�ZLOOIXO��ZKHWKHU�DOWHUQDWLYHV�WR�LQFDUFHUDWLRQ

ZHUH�SURSHU���5DWKHU��WKH�RQO\�HYLGHQFH�LQWR�DELOLW\�WR�SD\�SUHVHQWHG�DW�WKH

KHDULQJ� ZDV� WKH� IDFW� WKDW� IRU� VRPH� WLPH� GXULQJ� KHU� SUREDWLRQDU\� SHULRG�

$SSHOODQW�KHOG�D�SDUW�WLPH�MRE�DW�D�ORFDO�UHVWDXUDQW�DQG�KDG�UHFHQWO\�VWDUWHG

D�QHZ�MRE���,Q�DGGLWLRQ��WKH�FRXUW�LJQRUHG�WKH�IDFW�WKDW�$SSHOODQW�KDG�EHHQ

PDNLQJ� DGGLWLRQDO� SD\PHQWV� WR� WKH� FOHUN� RI� FRXUWV� DERYH� WKH� DPRXQW

GHGXFWHG�E\�WKH�'HSDUWPHQW�RI�:HOIDUH�

��� &RQVHTXHQWO\��ZH�UHYHUVH�WKH�MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG�WKLV

FDVH�IRU�D�QHZ�SUREDWLRQ� UHYRFDWLRQ�KHDULQJ�� �)XUWKHUPRUH��ZH� UHPLQG�WKH

����������������������������������
� :H�QRWH� WKDW� WKH� EDVLF� IDFWV� RI� WKH� FDVH�� WKDW� $SSHOODQW� UHFHLYHG� SXEOLF� DVVLVWDQW
PXOWLSOH�WLPHV�MRLQHG�ZLWK�WKH�IDFW�WKDW�$SSHOODQW�ZDV�UHSUHVHQWHG�E\�WKH�$OOHJKHQ\�&RXQW\
3XEOLF�'HIHQGHU¶V�2IILFH��LQYLWH�WKH�SUHVXPSWLRQ�RI�LQGLJHQFH�
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ORZHU�FRXUW�WKDW�LQ�3HQQV\OYDQLD��ZH�GR�QRW�LPSULVRQ�WKH�SRRU�VROHO\�IRU�WKHLU

LQDELOLW\�WR�SD\�ILQHV���3D�5�&ULP�3�������D���

��� -XGJPHQW� RI� VHQWHQFH� YDFDWHG� DQG� FDVH� UHPDQGHG� IRU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�PHPRUDQGXP���-XULVGLFWLRQ�UHOLQTXLVKHG�

��� -XGJH�&DYDQDXJK�FRQFXUV�LQ�WKH�UHVXOW�

����������������������������������
� 'XH�WR�RXU�GLVSRVLWLRQ�RI�$SSHOODQW¶V�ILUVW�LVVXH��ZH�ILQG�LW�XQQHFHVVDU\�WR�DGGUHVV�WKH
RWKHU�LVVXHV�SUHVHQWHG�LQ�$SSHOODQW¶V�EULHI�


