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�� 7KLV�LV�DQ�DSSHDO�IURP�DQ�RUGHU�JUDQWLQJ�UHOLHI�SXUVXDQW� WR�D�SHWLWLRQ

IRU� UHOLHI� LQ� DLG� RI� H[HFXWLRQ�� � 7KH� UHOLHI� JUDQWHG� ZDV� LQ� WKH� IRUP� RI� WKH

LVVXDQFH�RI�D�'RPHVWLF�5HODWLRQV�2UGHU�WR�IDFLOLWDWH�WKH�SD\PHQW�RI�D�SRUWLRQ

RI�DSSHOODQW
V�SHQVLRQ�SD\PHQWV�GLUHFWO\� WR�DSSHOOHH�� �$SSHOODQW� UDLVHV� IRXU

LVVXHV�IRU�RXU�FRQVLGHUDWLRQ��PD\�WKH�WULDO�FRXUW�HQWHU�D�'RPHVWLF�5HODWLRQV

2UGHU�LQ�UHVSRQVH�WR�D�3D�5�&LY�3�������SHWLWLRQ�LQ�DLG�RI�H[HFXWLRQ�XSRQ�D

MXGJPHQW�HQWHUHG�LQ�D�FRQWUDFW�DFWLRQ��LV�WKH�3HQQV\OYDQLD�6WDWH�(PSOR\HH

5HWLUHPHQW� 6\VWHP� �6(56�� VXEMHFW� WR� DQ� DWWDFKPHQW� LQ� DLG� RI� H[HFXWLRQ

XSRQ� D� MXGJPHQW� HQWHUHG� LQ� D� FLYLO� DFWLRQ� IRU� PRQH\� GDPDJHV� DJDLQVW� D
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PHPEHU� RI� 6(56�� LV� DSSHOOHH� EDUUHG� E\� WKH� GRFWULQH� RI� UHV� MXGLFDWD� IURP

REWDLQLQJ�D�'RPHVWLF�5HODWLRQV�2UGHU� �'52��� DQG�GLG� WKH� ORZHU� FRXUW� ODFN

MXULVGLFWLRQ�WR�LVVXH�D�'52�GXH�WR�DSSHOOHH
V�IDLOXUH�WR�H[KDXVW�DGPLQLVWUDWLYH

UHPHGLHV"��:H�DIILUP�

��� 7KH�SDUWLHV�ZHUH�SUHYLRXVO\�PDUULHG�EXW�GLYRUFHG�LQ��������6HHNLQJ�WR

VHWWOH�WKHLU�HFRQRPLF�FODLPV�DJDLQVW�RQH�DQRWKHU�WKH�SDUWLHV�HQWHUHG�LQWR�DQ

DJUHHPHQW� WR� WKDW� HIIHFW� ZKLFK� ZDV� GDWHG� -XO\� ��� ����� DQG� ODWHU

LQFRUSRUDWHG� LQWR� WKH�GLYRUFH�GHFUHH�� �$� UHOHYDQW�SRUWLRQ�RI�WKH�DJUHHPHQW

SURYLGHV��+XVEDQG�VSHFLILFDOO\�DJUHHV�WKDW�:LIH�VKDOO�EH�HQWLWOHG�WR�RQH�KDOI

RI�KLV�6WDWH�3ROLFH�UHWLUHPHQW�EHQHILWV�DV�YDOXHG�RQ�$XJXVW����������ZKLFK

EHQHILWV�PD\�EH�SD\DEOH�DV�D�UHVXOW�RI�KLV�UHWLUHPHQW�RU�GHDWK��DV�VKRZQ�RQ

([KLELW��&��DWWDFKHG�KHUHWR����$SSHOODQW�UHWLUHG�RQ�-DQXDU\���������DQG�KDV

EHHQ� UHFHLYLQJ�PRQWKO\�SHQVLRQ�SD\PHQWV� LQ� WKH�DPRXQW�RI�����������EXW

KDV� QRW� PDGH� DQ\� YROXQWDU\� SD\PHQWV� WR� DSSHOOHH�� � $SSHOOHH� XOWLPDWHO\

UHVSRQGHG�WR�WKH�VLWXDWLRQ�E\�ILOLQJ�D�VXLW�IRU�EUHDFK�RI�FRQWUDFW�RQ�-XO\����

������ DOOHJLQJ� WKDW� DSSHOODQW� KDG� IDLOHG� WR� KRQRU� WKH� SURSHUW\� VHWWOHPHQW

DJUHHPHQW�� � $� QRQ�MXU\� WULDO� ZDV� KHOG� WKDW� UHVXOWHG� LQ� D� MXGJPHQW� EHLQJ

HQWHUHG� LQ� DSSHOOHH
V� IDYRU� RQ� )HEUXDU\� ���� ������ LQ� WKH� DPRXQW� RI

�����������

��� 'XULQJ�WKH�FRXUVH�RI�GLVFRYHU\�LQ�DLG�RI�H[HFXWLRQ�LW�EHFDPH�DSSDUHQW

WKDW��RWKHU�WKDQ�WKH�SHQVLRQ�SD\PHQWV��DSSHOODQW�KDG�YHU\�IHZ�DVVHWV�IURP
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ZKLFK�WR�VDWLVI\�WKH�MXGJPHQW���$FFRUGLQJO\��DSSHOOHH�ILOHG�D�SHWLWLRQ�IRU�UHOLHI

LQ� DLG� RI� H[HFXWLRQ� VHHNLQJ� DWWDFKPHQW� RI� DSSHOODQW
V� SHQVLRQ� SD\PHQWV�

$IWHU�D�KHDULQJ�RQ� WKH�PDWWHU�-XGJH�*LIIRUG�6��&DSSHOOLQL�HQWHUHG�DQ�RUGHU

ZKLFK��LQ�HIIHFW��FROODWHUDOO\�LVVXHG�D�'RPHVWLF�5HODWLRQV�2UGHU�IRU�SXUSRVHV

RI�HIIHFWXDWLQJ�WKH�GLUHFW�SD\PHQW�RI�RQH�KDOI�RI�DSSHOODQW
V�PRQWKO\�SHQVLRQ

SD\PHQWV� GLUHFWO\� WR� DSSHOOHH�� � 7KH� '52� ZDV� GUDIWHG� WR� FRPSO\� ZLWK� WKH

SURYLVLRQV� RI� ��� 3D�&�6�$�� ��� ����������� ZKLFK� JRYHUQ� WKH� SD\PHQW� RI

6(56�EHQHILWV�SXUVXDQW�WR�D�'52���7KH�SUHVHQW�DSSHDO�IROORZHG�

��� $SSHOODQW�ILUVW�DUJXHV�WKDW�WKH�FRXUW�RYHUVWHSSHG�LWV�ERXQGV�LQ�LVVXLQJ

D�'RPHVWLF�5HODWLRQV�2UGHU�DV�UHOLHI�LQ�SURFHHGLQJV�LQLWLDWHG�E\�WKH�ILOLQJ�RI�D

SHWLWLRQ� XQGHU� 3D�5�&LY�3�� ����� �ZKLFK� LV� HQWLWOHG� 6XSSOHPHQWDU\� 5HOLHI� LQ

$LG� RI� ([HFXWLRQ��� � $SSHOODQW� FLWHV� FDVHV� WKDW� LQGLFDWH� WKDW� WKH� SXUSRVH� RI

5XOH������LV�WR�DOORZ�WKH�FRXUW�WR�WDNH�DFWLRQ�WR�SUHVHUYH�WKH�VWDWXV�TXR�RI

WKH�MXGJPHQW�GHEWRU
V�SURSHUW\�RQO\���6HH��IRU�H[DPSOH��0DUVKDOO�5XE\�	

6RQV� Y�� 'HOWD� 0LQLQJ� &R��� ���� $��G� ���� �3D�� 6XSHU�� ������� � $SSHOODQW

IXUWKHU�DUJXHV�WKDW�WKH�LVVXDQFH�RI�D�'52�JRHV�PXFK�IXUWKHU�WKDQ�SUHVHUYLQJ

WKH�VWDWXV�TXR�DQG�WKHUHIRUH�LV�LPSHUPLVVLEOH���:H�ZRXOG�KDYH�WR�DJUHH�WKDW

WKH� FRXUW
V� DFWLRQ� JRHV� EH\RQG� WKH� SUHVHUYDWLRQ� RI� WKH� VWDWXV� TXR�

1HYHUWKHOHVV�� IROORZLQJ� WKH� OHDG�RI�RXU�VLVWHU�FRXUW� LQ�/LYLQJVWRQ�Y��8QLV�

����$��G������3D��&PZOWK���������ZH�VHH�QR�SRLQW�LQ�YDFDWLQJ�WKH�RUGHU�LQ

TXHVWLRQ� DV� WKDW� DFWLRQ� ZRXOG� VLPSO\� QHFHVVLWDWH� WKH� UHILOLQJ� RI� D� SHWLWLRQ
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DOOHJLQJ�HVVHQWLDOO\�WKH�VDPH�IDFWV�XQGHU�D�GLIIHUHQW�SURYLVLRQ�RI�WKH�5XOHV�RI

&LYLO�3URFHGXUH�RU�WKH�'LYRUFH�&RGH�

��� 7KH�/LYLQJVWRQ� FDVH�GHDOW�ZLWK� WKH� DWWDFKDELOLW\� RI� ORWWHU\�ZLQQLQJV�

8QLV�ZRQ�D�ORWWHU\�WKDW�UHVXOWHG�LQ�WKH�3HQQV\OYDQLD�6WDWH�/RWWHU\
V�SXUFKDVH

RI� DQ� DQQXLW\� IURP� 0HWURSROLWDQ� /LIH� ,QVXUDQFH� &RPSDQ\� LQ� 8QLV
� EHKDOI�

/LYLQJVWRQ� ZDV� D� MXGJPHQW� FUHGLWRU� RI� 8QLV� DQG� VXFFHVVIXOO\� VRXJKW

DWWDFKPHQW� RI� WKH� ORWWHU\�DQQXLW\� SD\PHQWV�� � +RZHYHU�� 8QLV� ZDV� LQ� WKH

SURFHVV�RI�D�GLYRUFH�DW�WKH�WLPH�ZKLFK�SURPSWHG�KLV�ZLIH�WR�ILOH�D�SURSHUW\

FODLP� DOOHJLQJ� WKDW� WKH� ORWWHU\� SURFHHGV� ZHUH� PDULWDO� SURSHUW\� DQG� QRW

VXEMHFW� WR� DWWDFKPHQW�� � /LYLQJVWRQ� VXEVHTXHQWO\� ILOHG� D� SHWLWLRQ� LQ� DLG� RI

H[HFXWLRQ� DVNLQJ� WKH� FRXUW� WR� HQMRLQ� DQ\�SD\PHQW� RI� ORWWHU\� SURFHHGV� DQG

VHHNLQJ�D�GHWHUPLQDWLRQ�WKDW�WKH�GHFUHH�LQ�GLYRUFH�GLG�QRW�DIIHFW�WKH�YDOLGLW\

RI� KLV� ZULW� RI� DWWDFKPHQW�� � 7KH� FRXUW� FRQFOXGHG� WKDW� WKH� /LYLQJVWRQ
V

JDUQLVKPHQW� RI� WKH� ORWWHU\� SURFHHGV� ZDV� SURSHU� DQG� WKDW� WKH� GHFUHH� RI

HTXLWDEOH� GLVWULEXWLRQ� GLG� QRW� DIIHFW� /LYLQJVWRQ
V� ULJKWV� XQGHU� WKH

JDUQLVKPHQW���7KH�FRXUW�WKHQ�UHLQVWDWHG�WKH�JDUQLVKPHQW�

��� 8SRQ� DSSHDO� LW� ZDV� FRQWHQGHG�� LQWHU� DOLD�� WKDW� 5XOH� ����� ZDV� DQ

LPSURSHU�YHKLFOH�IRU�GHWHUPLQLQJ�WKH�SULRULW\�RI�FODLPV�RI�/LYLQJVWRQ�DQG�0V�

0F/DUHQ�8QLV���7KH�&RPPRQZHDOWK�&RXUW�DJUHHG�WKDW�WKH�&RXUW�RI�&RPPRQ

3OHDV�KDG�DFWHG�EH\RQG�WKH�VFRSH�RI�5XOH������LQ�GHWHUPLQLQJ�WKH�SULRULW\�RI

FODLPV� DQG� RUGHULQJ� WKH� DWWDFKPHQW� WR� SURFHHG�� � 1HYHUWKHOHVV�� WKH� FRXUW
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FRQFOXGHG� WKDW� WKHUH� ZDV� QR� SRLQW� LQ� YDFDWLQJ� WKH� RUGHU� EHFDXVH� DOO

QHFHVVDU\�SDUWLHV�KDG�SDUWLFLSDWHG�LQ�WKH�5XOH������SURFHHGLQJ�DQG�QRQH�RI

WKH�SDUWLHV
�VXEVWDQWLYH�ULJKWV�KDG�EHHQ�GHWULPHQWDOO\�DIIHFWHG�E\�SURFHHGLQJ

LQ� DQ� LPSURSHU� IDVKLRQ�� � :H� WKLQN� WKH� VDPH� LV� WUXH� RI� WKH� SUHVHQW� FDVH�

$OWKRXJK�WHFKQLFDOO\�5XOH������LV�DQ�LPSURSHU�YHKLFOH�WR�RUGHU�DWWDFKPHQW�RI

WKH� 6(56� SHQVLRQ� SD\PHQWV�� DSSHOODQW� KDG� D� IXOO� DQG� IDLU� RSSRUWXQLW\� WR

OLWLJDWH� DSSHOOHH
V� HQWLWOHPHQW� WR� DQ� DWWDFKPHQW�� � $V� VXFK�� ZH� VHH� QR

SUHMXGLFH�LQ�WKH�FRXUW
V�DFWLRQV�EHORZ�

��� ,Q�KLV�VHFRQG�DUJXPHQW�DSSHOODQW�DVVHUWV�WKDW�WKH�6(56�LV�QRW�VXEMHFW

WR�DWWDFKPHQW�LQ�DLG�RI�H[HFXWLRQ�XSRQ�D�MXGJPHQW�HQWHUHG�LQ�D�FLYLO�DFWLRQ

IRU� PRQH\� GDPDJHV�� � +RZHYHU�� DSSHOODQW� LQFRUUHFWO\� VWDWHV� WKH� EDVLV� IRU

DWWDFKPHQW�� � $WWDFKPHQW� LQ� WKH� SUHVHQW� FDVH� ZDV� RUGHUHG� SXUVXDQW� WR� D

'RPHVWLF� 5HODWLRQV� 2UGHU�� ZKLFK� LV� DOORZDEOH� E\� OHJLVODWLRQ� JRYHUQLQJ� WKH

RSHUDWLRQ� RI� WKH� 6(56�� �6HH�� ��� 3D�&�6�$�� �� �����D����� DQG� �������� � $V

VXFK��DSSHOODQW
V�DUJXPHQW�LV�IDFWXDOO\�LQFRUUHFW�

��� 7R� WKH� H[WHQW� DSSHOODQW� LV� LPSO\LQJ� WKDW� WKH� MXGJPHQW� DW� LVVXH� LV� DQ

LPSURSHU�EDVLV�IRU�WKH�LVVXDQFH�RI�D�'RPHVWLF�5HODWLRQV�2UGHU�ZH�GLVDJUHH�

��� 3D�&�6�$�� �� �����H����� DOORZV� DWWDFKPHQW� DV� D� UHPHG\� ZKHUH� D� SDUW\

IDLOV� WR�FRPSO\�ZLWK�HLWKHU�DQ�HTXLWDEOH�GLVWULEXWLRQ�RUGHU�RU� WKH�WHUPV�RI

DQ�DJUHHPHQW�HQWHUHG�LQWR�EHWZHHQ�WKH�SDUWLHV���)XUWKHU��DV�WKH�FDVH

RI�*ULHYH�Y��0DQNH\�GHPRQVWUDWHV��WKH�FRXUW� LV�DOVR�HPSRZHUHG� WR�RUGHU
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WKH�WUDQVIHU�RU�VDOH�RI�DQ\�SURSHUW\�LQ�RUGHU�WR� IDFLOLWDWH�FRPSOLDQFH�ZLWK�D

VHWWOHPHQW�DJUHHPHQW���,G���DW��������H�����

��� ,Q�*ULHYH�Y��0DQNH\������$��G������3D��6XSHU���������ZH�KHOG�WKDW

SXUVXDQW�WR����3�6���������N������D�SUHGHFHVVRU�RI��������H������WKH�FRXUW

ZDV� HPSRZHUHG� WR� HQWHU� D� 'RPHVWLF� 5HODWLRQV� 2UGHU� GLUHFWLQJ� WKH

DWWDFKPHQW� RI� D� SHQVLRQ� EHQHILW� IURP� WKH� 3XEOLF� 6FKRRO� (PSOR\HHV

5HWLUHPHQW�6\VWHP���7KHUH�LV�QR�PDWHULDO�GLVWLQFWLRQ�EHWZHHQ�WKH�6(56�DQG

WKH�36(56��ERWK�3HQQV\OYDQLD�*RYHUQPHQW�W\SH�SHQVLRQV��DQG�FRQVHTXHQWO\

ZH� PXVW� FRQFOXGH� WKDW� WKH� FRXUW� EHORZ� ZDV� IXOO\� DXWKRUL]HG� XQGHU� ��

3D�&�6�$���������WR�DWWDFK�WKH�SHQVLRQ�SD\PHQWV�WR�HIIHFWXDWH�WKH�HTXLWDEOH

GLVWULEXWLRQ�VFKHPH�

���� )XUWKHU��WKH�MXGJPHQW�LQ�TXHVWLRQ�UHODWHV�GLUHFWO\�WR�WKH�H[DFW�DVVHW�LQ

TXHVWLRQ��QDPHO\��DSSHOODQW
V�SHQVLRQ�EHQHILWV���%\�DJUHHPHQW�GDWHG�-XO\���

������DSSHOODQW��LQ�HVVHQFH��JUDQWHG�DSSHOOHH�D�RQH�KDOI�LQWHUHVW�LQ�WKH�YDOXH

RI�KLV�SHQVLRQ�DV�RI�$XJXVW�����������<HW�GHVSLWH�KDYLQJ�UHWLUHG�IURP�VWDWH

VHUYLFH�LQ������DQG�UHFHLYLQJ�SHQVLRQ�SD\PHQWV�IURP�WKDW�WLPH�DSSHOODQW��DV

RI�WKH�WLPH�RI�WKH�HQWU\�RI�WKH�RUGHU�LQ�TXHVWLRQ��KDG�\HW�WR�SD\�DSSHOOHH�DQ\

RI�WKH�SHQVLRQ�EHQHILWV���7KXV��WKH�DWWDFKPHQW�LQ�WKH�SUHVHQW�FDVH�ZDV�QRW

PHUHO\� WKH� DWWDFKPHQW� RI� DYDLODEOH� LQFRPH� WR� VDWLVI\� D� JHQHUDO

GLYRUFH�GRPHVWLF�UHODWHG�REOLJDWLRQ��EXW�UDWKHU��WKH�DFWXDO�HIIHFWXDWLRQ�RI�WKH

SDUWLHV
�DJUHHPHQW�
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��� $SSHOODQW
V� WKLUG� DUJXPHQW� LV� GHPRQVWUDEO\� YRLG� RI�PHULW�� � $SSHOODQW

DVVHUWV� WKDW�DSSHOOHH� LV�EDUUHG�E\� UHV� MXGLFDWD� IURP�VHHNLQJ�DWWDFKPHQW� RI

WKH� SHQVLRQ� SD\PHQWV� GXH� WR� WKH� IDFW� WKDW� VKH� ILOHG� D� EUHDFK� RI� FRQWUDFW

DFWLRQ� LQ� ������ � $SSHOOHH
V� ����� DFWLRQ� ZDV� IRU� EUHDFK� RI� FRQWUDFW� DQG

GHWHUPLQHG� WKDW� DSSHOODQW� ZDV�� LQ� IDFW�� LQ� EUHDFK� RI� FRQWUDFW� DQG� WKDW

DSSHOODQW�RZHG�DSSHOOHH�D�FHUWDLQ�VXP�RI�PRQH\���7KH�DFWLRQ�UHVXOWHG�LQ�DQ

HQWU\�RI� MXGJPHQW�LQ�DSSHOOHH
V�IDYRU�ZKLFK�DSSHOODQW�ZDV�REOLJDWHG�E\�ODZ

WR�VDWLVI\�EXW�KDV�\HW�WR�GR�VR�� �$SSHOOHH
V�OLWLJDWLRQ�HIIRUWV�VLQFH�WKDW�WLPH

DUH� QRWKLQJ� PRUH� WKDQ� DWWHPSWV� WR� DFWXDOO\� FROOHFW� DQG� HQIRUFH� WKH

MXGJPHQW�� D� ULJKW� EHVWRZHG� XSRQ� HYHU\� OLWLJDQW�� � ,I� DSSHOODQW
V� DUJXPHQW

ZHUH�DGRSWHG�QR�SDUW\�ZRXOG�HYHU�EH�HQWLWOHG�WR�SXUVXH�FROOHFWLRQ�HIIRUWV�RQ

D� MXGJPHQW� UHVXOWLQJ� IURP� OLWLJDWLRQ� EHFDXVH� LW� ZRXOG� UHSUHVHQW� D� VHFRQG

OLWLJDWLRQ� WR� JDLQ� WKH� VDPH� WKLQJ�� � 7KXV� DQ\� MXGJPHQW� GHEWRU� FRXOG� DYRLG

SD\PHQW�E\�VLPSO\�UHIXVLQJ�SD\PHQW�DQG�DVVHUWLQJ�D�UHV�MXGLFDWD�DUJXPHQW

ZKHQ� WKH� MXGJPHQW� FUHGLWRU� VRXJKW� HQIRUFHPHQW�� � 7KLV� LV� D� FRPSOHWHO\

VSXULRXV�SRVLWLRQ�

���� $SSHOODQW
V� ODVWO\� DVVHUWV� WKDW� WKH� FRXUW� EHORZ� ODFNHG� MXULVGLFWLRQ� WR

LVVXH� D� '52� EHFDXVH� DSSHOOHH� IDLOHG� WR� H[KDXVW� DGPLQLVWUDWLYH� UHPHGLHV�

7KLV�DUJXPHQW�LV�SDWHQWO\�YRLG�RI�PHULW�EHFDXVH��DV�DSSHOODQW�DUJXHG�HDUOLHU�

WKH�6(56�PD\�PDNH�SD\PHQWV�WR�DSSHOOHH�RQO\�XSRQ�WKH�LVVXDQFH�RI�D�'52

SURSHUO\�VXEPLWWHG�WR�WKH�6(56�DQG�DSSURYHG�E\�WKH�6(56���7KH�6(56�LV�QRW
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HPSRZHUHG�WR�LVVXH�VXFK�D�'52��RQO\�WKH�&RXUW�RI�&RPPRQ�3OHDV�PD\�HQWHU

VXFK� DQ� RUGHU�� � $V� VXFK�� DSSHOOHH� ZDV� UHTXLUHG� WR� VHHN� D� '52� IURP� WKH

FRXUW�� � 6KRXOG� WKHUH� EH� DQ\� FRQIOLFW� RYHU� ZKHWKHU� WKH� '52� PHHWV� WKH

VWDWXWRU\� UHTXLUHPHQWV� RU� VKRXOG� DQ\� RWKHU� GLVSXWH� EHWZHHQ� DSSHOOHH� DQG

WKH� 6(56� FRPH� WR� OLJKW�� DSSHOOHH� PD\� ZHOO� EH� UHTXLUHG� WR� VHHN

DGPLQLVWUDWLYH� UHOLHI� SULRU� WR� VHHNLQJ� FRXUW� LQWHUYHQWLRQ� LQ� UHVROYLQJ� WKH

GLVSXWH� EHWZHHQ� KHUVHOI� DQG� WKH� 6(56�� � %XW� DV� WR� WKH� SUHVHQW� PDWWHU

DSSHOOHH�KDG�QR�RWKHU�DYHQXH�EXW�UHVRUW�WR�WKH�FRXUW�IRU�D�'52�

���� )RU�WKH�DERYH�UHDVRQV�ZH�VKDOO�DIILUP�WKH�RUGHU�DSSHDOHG�IURP�

���� 2UGHU�DIILUPHG�


