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��� 7KLV� LV� DQ� DSSHDO� IURP� D� MXGJPHQW� HQWHUHG� LQ� DSSHOOHH
V� IDYRU� LQ� D

PHGLFDO�PDOSUDFWLFH�EUHDFK�RI�FRQWUDFW�DFWLRQ���$SSHOODQWV�UDLVH�WKUHH�LVVXHV

IRU�RXU� UHYLHZ��ZKHWKHU�������RI�WKH�+HDOWK�&DUH�6HUYLFHV�0DOSUDFWLFH�$FW

�+&60$������3�6�����������(W�VHT���UHOLHG�XSRQ�E\�WKH�ORZHU�FRXUW�LQ�ILQGLQJ

LQ� DSSHOOHH
V� IDYRU�� LV� XQFRQVWLWXWLRQDO�� ZKHWKHU� �� ���� RI� WKH� +&60$

SURKLELWV�D�SDWLHQW� IURP�EULQJLQJ�D�EUHDFK�RI�FRQWUDFW�ZDUUDQW\�DFWLRQ��DQG

ZKHWKHU� DSSHOOHH�ZDLYHG� WKH� GHIHQVH� E\� IDLOLQJ� WR� UDLVH� LW� LQ� QHZ�PDWWHU"

:H�DIILUP�

��� $SSHOODQW�5RQDOG�)ORUD�FDPH�XQGHU�DSSHOOHH
V�FDUH�LQ�)HEUXDU\�RI�����

ZKLOH�KH�ZDV�EHLQJ�WUHDWHG�IRU�D�GLDEHWLF�IRRW�LQIHFWLRQ���,W�ZDV�GHWHUPLQHG
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VKRUWO\� WKHUHDIWHU� WKDW� DSSHOODQW� ZDV� VXIIHULQJ� IURP� SHULSKHUDO� YDVFXODU

GLVHDVH�� � $SSHOOHH� UHFRPPHQGHG� SHULRGLF� GHEULGHPHQW� DQG� ZHW� VRDNV� WR

NHHS� WKH� LQIHFWHG� VLWH� DV� FOHDQ� DV� SRVVLEOH� DORQJ�ZLWK� DQWLELRWLF� WUHDWPHQW

DQG�DXWR�DPSXWDWLRQ�RI�WKH�WRHV�RQ�0U��)ORUD
V�ULJKW�IRRW���%HWZHHQ�)HEUXDU\

���������DQG�-XQH�RI������0U��)ORUD�XQGHUZHQW�WKH�SUHVFULEHG�WUHDWPHQW�

��� ,Q�-XO\������0U��)ORUD�GHYHORSHG�GU\�JDQJUHQH�RI�KLV�ULJKW�IRRW�DQG�DQ

XOFHU� RQ�KLV� OHIW� IRRW� WKDW� VXEVHTXHQWO\� GHYHORSHG� LQWR� GU\� JDQJUHQH�� � 2Q

-XO\����������0U��)ORUD�ZDV�GLDJQRVHG�DW�+DKQHPDQQ�8QLYHUVLW\�+RVSLWDO�DV

KDYLQJ�JDQJUHQH�LQ�ERWK�ORZHU�H[WUHPLWLHV�DQG�VXEVHTXHQWO\��RQ�$XJXVW���

������ XQGHUZHQW� ELODWHUDO� EHORZ�WKH�NQHH� DPSXWDWLRQ� RI� ERWK� ORZHU

H[WUHPLWLHV�

¶ 4 2Q� )HEUXDU\� ���� ������ DSSHOODQWV� ILOHG� D� FRPSODLQW� DJDLQVW� DSSHOOHH

DOOHJLQJ� WKDW� DSSHOOHH� EUHDFKHG� D� FRQWUDFW� DQG� ZDUUDQW\� UHODWLYH� WR� WKH

PHGLFDO� WUHDWPHQW� RI� 0U�� )ORUD�� � 0RUH� VSHFLILFDOO\�� DSSHOODQWV� DVVHUW� WKDW

DSSHOOHH�DVVXUHG�0U��)ORUD�WKDW�LI�KH�XQGHUZHQW�WKH�WUHDWPHQW�SUHVFULEHG�LQ

)HEUXDU\�������LQFOXGLQJ�WKH�DXWR�DPSXWDWLRQ�RI�KLV�WRHV��KH�ZRXOG�QRW�ORVH

KLV� OHJV� DQG�ZRXOG� UHFRYHU� IURP� KLV� DIIOLFWLRQ�� � )XUWKHU�� DSSHOODQWV� DOOHJHG

WKDW�VLQFH�0U��)ORUD� LQ� IDFW� ORVW�KLV� OHJV� WR� JDQJUHQH�DSSHOOHH�EUHDFKHG�DQ

RUDO�FRQWUDFW�RU�ZDUUDQW\�RI�D�SDUWLFXODU�UHVXOW���$SSHOOHH�ILOHG�DQ�DQVZHU�DQG

QHZ�PDWWHU�DQG�WKHQ��RQ�-XQH�����������ILOHG�D�PRWLRQ�IRU�MXGJPHQW�RQ�WKH

SOHDGLQJV� DVVHUWLQJ� WKDW� DSSHOODQWV
� WKHRULHV� RI� UHFRYHU\�ZHUH� EDUUHG� E\� �
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���� RI� WKH� +&60$�� � 7KH� WULDO� FRXUW� DJUHHG� ZLWK� DSSHOOHH� DQG� JUDQWHG

DSSHOOHH
V� PRWLRQ� IRU� MXGJPHQW� RQ� WKH� SOHDGLQJV�� � 7KH� SUHVHQW� DSSHDO

IROORZHG�

��� 6HFWLRQ� ���� RI� WKH� +HDOWK� &DUH� 6HUYLFHV� 0DOSUDFWLFH� $FW�� ��� 3�6�� �

����� (W� VHT��� VWDWHV� �>L@Q� WKH� DEVHQFH� RI� D� VSHFLDO� FRQWUDFW� LQ� ZULWLQJ�� D

KHDOWK�FDUH�SURYLGHU�LV�QHLWKHU�D�ZDUUDQWRU�QRU�D�JXDUDQWRU�RI�D�FXUH����,W�LV

FRQFHGHG� WKDW�0U��)ORUD�DQG�DSSHOOHH�GLG�QRW�H[HFXWH�D�ZULWWHQ� DJUHHPHQW

SXUSRUWLQJ� WR� JXDUDQWHH� D� VSHFLILF� UHVXOW� RI� WUHDWPHQW� DQG� WKDW� QR� VXFK

DJUHHPHQW�H[LVWV���&RQVHTXHQWO\��XSRQ�WKH�VXUIDFH�LW�ZRXOG�DSSHDU�WKDW�WKH

WULDO� FRXUW� SURSHUO\� JUDQWHG� MXGJPHQW� RQ� WKH� SOHDGLQJV�� � 1HYHUWKHOHVV�

DSSHOODQWV�FRQWHQG�WKHLU�DFWLRQ�LV�YLDEOH� IRU� WZR� UHDVRQV�� �)LUVW� WKH\�DVVHUW

WKDW�������LV�XQFRQVWLWXWLRQDO����6HFRQGO\��WKH\�FRQWHQG�WKDW�HYHQ�LI�YDOLG��

����GRHV�QRW�SUHFOXGH�WKH�DFWLRQ�LQ�FRQWHPSODWLRQ�

��� 7KH�+&60$�ZDV�SDVVHG�IRU�WKH�SXUSRVH�RI�VWUHDPOLQLQJ�DQG�H[SHGLWLQJ

WKH�GLVSRVLWLRQ�RI�PHGLFDO�PDOSUDFWLFH�DFWLRQV��HQVXULQJ�WKDW�FODLPDQWV�ZKR

ZHUH�LQMXUHG�DV�D�UHVXOW�RI�D�WRUW�RU�EUHDFK�RI�FRQWUDFW�ZRXOG�UHFHLYH�IDLU�DQG

UHDVRQDEOH� FRPSHQVDWLRQ� IRU� WKHLU� ORVVHV� DQG� WR� PDNH� PHGLFDO� OLDELOLW\

FRYHUDJH� DYDLODEOH� DW� D� UHDVRQDEOH� FRVW��� � $� PDMRU� SDUW� RI� WKH� OHJLVODWLRQ

                                               
1 :H�QRWH� WKDW� DSSHOODQWV� SURYLGHG� WKH�$WWRUQH\�*HQHUDO�ZLWK� WKH� UHTXLVLWH
QRWLFH� WKDW� WKH\� ZHUH� FKDOOHQJLQJ� WKH� FRQVWLWXWLRQDOLW\� RI� D� 3HQQV\OYDQLD
VWDWXWH���6HH��3D�5�&�3������

2 6HH��+HOOHU�Y��)UDQNVWRQ������3D�����������$��G�������������
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LQYROYHG�WKH�VHWWLQJ�XS�RI�D�PDQGDWRU\�DUELWUDWLRQ�SURFHVV���7KHVH�SURYLVLRQV

RI� WKH� $FW� JUDQWHG� H[FOXVLYH� RULJLQDO� MXULVGLFWLRQ� RI� PHGLFDO� PDOSUDFWLFH

FODLPV�WR�DQ�DUELWUDWLRQ�SDQHO�VHW�XS�E\�WKH�$FW���7KXV�D�OLWLJDQW
V�PDOSUDFWLFH

FODLP�ZDV� UHTXLUHG� WR� EH� UHIHUUHG� WR� DQ� DUELWUDWLRQ� SDQHO� SULRU� WR� JDLQLQJ

DFFHVV� WR� WKH� &RXUWV� RI� &RPPRQ� 3OHDV�� � 7KH� FRPSXOVRU\� DUELWUDWLRQ

SURYLVLRQV�FDPH�XQGHU�DWWDFN�DV�DQ�XQFRQVWLWXWLRQDO�DEULGJHPHQW�RI�WKH�ULJKW

WR�D� MXU\�WULDO�LQ�3DUNHU�Y��&KLOGUHQ
V�+RVSLWDO�RI�3KLODGHOSKLD������3D�

���������$��G����� �������� �+RZHYHU�� RXU�6XSUHPH�&RXUW� GHIHUUHG� D� ILQDO

MXGJPHQW�RQ�WKH�PDWWHU�XQWLO�VXFK�WLPH�DV�WKH�HIIHFWV�RI�WKH�OHJLVODWLRQ�XSRQ

WKH�DGPLQLVWUDWLRQ�RI�PHGLFDO�PDOSUDFWLFH�FODLPV�FRXOG�EH�DVFHUWDLQHG�

��� 7KH� VHFWLRQV� RI� WKH� +&60$� UHODWLQJ� WR� WKH� FRPSXOVRU\� DUELWUDWLRQ

SURYLVLRQV���� �����ZHUH�� LQ� IDFW�� ODWHU� IRXQG�XQFRQVWLWXWLRQDO� LQ�0DWWRV� Y�

7KRPSVRQ�� ���� 3D�� ����� ���� $��G� ���� �������� � 7KH� &RXUW� FDPH� WR� WKLV

FRQFOXVLRQ�SULPDULO\�EHFDXVH�WKH\�GHWHUPLQHG�WKDW�WKH�DUELWUDWLRQ�SURYLVLRQV

ZHUH� QRW� IXOILOOLQJ� WKHLU� LQWHQGHG� IXQFWLRQ�� � 6XEVHTXHQW� WR� WKH� 0DWWRV

GHFLVLRQ� DGGLWLRQDO� SURYLVLRQV� RI� WKH� DFW� ZHUH� VXEMHFWHG� WR� FRQVWLWXWLRQDO

VFUXWLQ\�LQ�+HOOHU�Y��)UDQNVWRQ������3D�����������$��G�������������� � ,Q

+HOOHU� WKH� FRXUW� FRQVLGHUHG� WKH� YLDELOLW\� RI� ��� ����� ZKLFK� UHTXLUHV� WKH

DGPLQLVWUDWRU�WR�DSSURYH�D�VHWWOHPHQW�RI�D�PLQRU
V�FODLP��DQG������ZKLFK�VHW

D� PD[LPXP� FHLOLQJ� RQ� WKH� SHUFHQWDJH� RI� DWWRUQH\
V� IHHV� DOORZHG�� DQG

FRQFOXGHG� WKDW� WKHVH� VHFWLRQV� ZHUH� LQWHUWZLQHG� DQG� DQFLOODU\� WR� WKH
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DUELWUDWLRQ� SURYLVLRQV� DOUHDG\� UXOHG� XQFRQVWLWXWLRQDO� LQ�0DWWRV�� � $OWKRXJK

RWKHU� FRQVWLWXWLRQDO� DWWDFNV� KDG� EHHQ� OHYHOHG� WKH� &RXUW� IRXQG� WKHVH

SURYLVLRQV�XQFRQVWLWXWLRQDO�EHFDXVH�WKH�FRXUW�LQWHUSUHWHG�LWV�0DWWRV�GHFLVLRQ

DV�KDYLQJ�LQYDOLGDWHG�WKH�HQWLUH�DUELWUDWLRQ�VFKHPH�

��� 7KH�VHFWLRQ�DW�LVVXH�KHUH���������LV�QRW�RQH�RI�WKH�VHFWLRQV�WKDW�KDYH

EHHQ� H[SUHVVO\� IRXQG� XQFRQVWLWXWLRQDO�� � 1HYHUWKHOHVV�� UHO\LQJ� XSRQ� WKH

DXWKRULW\�RI�+HOOHU�DSSHOODQWV�DUJXH�WKDW�������LV�DQFLOODU\�WR�WKH�DUELWUDWLRQ

SURYLVLRQV� RI� WKH� $FW� DQG� VKRXOG� OLNHZLVH� EH� VWULFNHQ� DV� XQFRQVWLWXWLRQDO�

8QIRUWXQDWHO\� IRU� DSSHOODQWV� ZH� ILQG� WKHLU� DUJXPHQW� XQFRQYLQFLQJ�� � 8QOLNH

WKH� SURYLVLRQV� RI� WKH� $FW� XQGHU� VFUXWLQ\� LQ� +HOOHU� �� ���� LV� QHLWKHU� WLHG

OLWHUDOO\�QRU�ORJLFDOO\�WR�WKH�DUELWUDWLRQ�DQG�DGPLQLVWUDWLRQ�DVSHFWV�RI�WKH�$FW�

,Q�HVVHQFH��������LV�D�OLPLWHG�DQG�SDUWLFXODUL]HG�VWDWXWH�RI�IUDXGV�DGGUHVVLQJ

D�FHUWDLQ�W\SH�RI�FRQWUDFWXDO�VFHQDULR�� � ,W�QHLWKHU� LQYROYHV�QRU� UHTXLUHV� WKH

DUELWUDWLRQ� SURYLVLRQV� IRU� LQGHSHQGHQW� YLDELOLW\�� � $V� VXFK�� WKH�0DWWRV� DQG

+HOOHU�GHFLVLRQV�GR�QRW�DUJXH�IRU�D�ILQGLQJ�RI�XQFRQVWLWXWLRQDOLW\�DQG�ZH�ILQG

QR�FRQVWLWXWLRQDO�LQILUPLW\�ZLWK�WKLV�VHFWLRQ�

��� $V� LQGLFDWHG� DERYH�� DSSHOODQWV� QRW� RQO\� DUJXHG� WKDW� WKH� VHFWLRQ� LQ

TXHVWLRQ�ZDV� XQFRQVWLWXWLRQDO�� EXW� DOVR� WKDW� LW� GLG� QRW� SUHFOXGH� WKH� DFWLRQ

ILOHG� KHUH�� � 7KH� JLVW� RI� DSSHOODQWV
� VHFRQG� DUJXPHQW� LV� WKDW� WKH� DOOHJHG

FRQWUDFW�EHWZHHQ�0U��)ORUD�DQG�DSSHOOHH�ZDV�QRW�IRU�D��FXUH��EXW�UDWKHU�IRU�D

VSHFLILF� UHVXOW� IURP� WUHDWPHQW� DQG�� DV� VXFK�� GRHV� QRW� IDOO� ZLWKLQ� WKH
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SURYLVLRQV� RI� ������� �$OWKRXJK� LQ� D� K\SHU�WHFKQLFDO� VHQVH� WKHUH�PD\� EH� D

GLIIHUHQFH�EHWZHHQ�D��UHVXOW�RI�WUHDWPHQW��DQG�D��FXUH��ZH�DUH�XQZLOOLQJ�WR

HPEUDFH� VXFK� DQ� LQWHUSUHWDWLRQ� DV� WR� GR� VR� ZRXOG� FOHDUO\� IUXVWUDWH� WKH

SXUSRVH�RI�WKH�SURYLVLRQ�LQ�TXHVWLRQ�

���� 7KH� SURYLVLRQ� LQ� TXHVWLRQ� ZDV� GHVLJQHG� WR� DGGUHVV� WKH� UHDOLWLHV� RI

PHGLFDO�SUDFWLFH�� �7KHUH�DUH�VR�PDQ\�YDULDEOHV� LQ�PHGLFDO� WUHDWPHQW�RI� DQ

LQGLYLGXDO� WKDW� LW� LV� DOPRVW� LPSRVVLEOH� IRU� D� PHGLFDO� GRFWRU� WR� SUHGLFW� WKH

SUHFLVH� UHVXOW� RI� D� PHGLFDO� SURFHGXUH� RU� FRXUVH� RI� WUHDWPHQW�� � 6HH�

*UDERZVNL�Y��4XLJOH\������$��G� ���� �3D�� 6XSHU�� ������� � 7KH� VHFWLRQ� LQ

TXHVWLRQ� HQGHDYRUV� WR� UHFRJQL]H� WKDW� H[FHSW� LQ� UHODWLYHO\� UDUH� FDVHV� D

GRFWRU
V�VWDWHPHQWV�UHJDUGLQJ�D�FRXUVH�RI�WUHDWPHQW�VKRXOG�QRW�EH�YLHZHG�

DQG�ZLOO�QRW�EH�FRQVWUXHG��DV�D��JXDUDQWHH��WKDW�WKH�SURFHGXUH�RU�WUHDWPHQW

ZLOO�SURGXFH�WKH�GHVLUHG�HIIHFW���7KH�VHFWLRQ�GRHV�QRW�HQGHDYRU�WR�SUHYHQW�D

GRFWRU� DQG� SDWLHQW� IURP� HQWHULQJ� LQWR� VXFK� DQ� DJUHHPHQW�� GHVSLWH� WKH

UHODWLYH�XQFHUWDLQW\�RI�WUHDWPHQW��VKRXOG�WKH\�EH�ZLOOLQJ�WR�GR�VR���,W�PHUHO\

HQGHDYRUV� WR� SUHYHQW� DQ\� FRQWURYHUV\� DQG� FRQIXVLRQ� RYHU� VXFK� DQ

XQGHUWDNLQJ�E\�UHTXLULQJ�WKDW�VXFK�DQ�DJUHHPHQW�EH�H[SUHVVO\�VHW�IRUWK�LQ�D

ZULWLQJ�WKHUHE\�XQHTXLYRFDOO\�GHWDLOLQJ�WKH�LQWHQW�RI�WKH�SDUWLHV�

���� ,Q� WKH� SUHVHQW� FDVH� 0U�� )ORUD� FDPH� XQGHU� DSSHOOHH
V� FDUH� ZKLOH

VXIIHULQJ� IURP� SHULSKHUDO� YDVFXODU� GLVHDVH�� D� FRQGLWLRQ� ZKLFK� FRXOG� YHU\

IRUHVHHDEO\�UHVXOW�LQ�WKH�GHYHORSPHQW�RI�JDQJUHQH�DQG�WKH�ORVV�RI�DSSHOODQW
V
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OHJV�� � 8QGRXEWHGO\�� WKH� GHVLUHG� UHVXOW� RI� WUHDWPHQW� ZDV� WZR�IROG�� DQ

HOLPLQDWLRQ� RU� DPHOLRUDWLRQ� RI� DSSHOODQW
V� YDVFXODU� GLVHDVH� DV� ZHOO� DV� WKH

VDYLQJ�RI�0U��)ORUD
V�OHJV�IURP�DPSXWDWLRQ���+DG�0U��)ORUD�EHHQ��FXUHG��RI

WKH�YDVFXODU�GLVHDVH�KH�OLNHO\�ZRXOG�QRW�KDYH�VXIIHUHG�WKH�DPSXWDWLRQ�RI�KLV

OHJ���&RQYHUVHO\��WKH�IDLOXUH�WR��FXUH��DSSHOODQW
V�YDVFXODU�GLVHDVH�UHVXOWHG�LQ

DSSHOODQW� VXIIHULQJ�JDQJUHQH�DQG�QHFHVVLWDWHG� WKH� DPSXWDWLRQ� RI� KLV� ORZHU

OHJV���$V�VXFK��WKH�JXDUDQWHH�RI�D�UHVXOW�RI�WUHDWPHQW�ZRXOG�HTXDWH�ZLWK�D

JXDUDQWHH�RI�D�FXUH�DQG�� LQ�RXU�RSLQLRQ��DQ\�DJUHHPHQW�JXDUDQWHHLQJ� WKDW

0U��)ORUD�ZRXOG�QRW�VXIIHU�WKH�ORVV�RI�KLV�OHJV�LI�KH�XQGHUZHQW�WKH�SUHVFULEHG

WUHDWPHQW�ZRXOG�EH�UHTXLUHG�WR�EH�LQ�ZULWLQJ�

���� /DVWO\��DSSHOODQWV�DUJXH�WKDW�DSSHOOHH�ZDLYHG� WKH� DIILUPDWLYH�GHIHQVH

RI�������E\�IDLOLQJ�WR�DOOHJH�LW�LQ�QHZ�PDWWHU���$SSHOODQWV�DUH�FRUUHFW�WKDW�D

OLWLJDQW� LV� REOLJDWHG� WR� UDLVH� DIILUPDWLYH� GHIHQVHV� LQ� QHZ� PDWWHU�� � 6HH�

3D�5�&LY��3���������1HYHUWKHOHVV��0HULGLDQ�2LO�	�*DV�(QWHUSULVHV��,QF��Y�

3HQQ�&HQWUDO�&RUS�������$��G������3D��6XSHU���������LQGLFDWHV�WKDW�ZKHUH

DQ�DIILUPDWLYH�GHIHQVH�ZKLFK�ZDV�QRW�UDLVHG�LQ�QHZ�PDWWHU�LV�SURIIHUHG�E\�D

SDUW\�DW�D�ODWHU�VWDJH�RI�WKH�SURFHHGLQJV�DQG�LV�FRQVLGHUHG�E\�WKH�FRXUW��WKH

FRXUW
V� FRQVLGHUDWLRQ� LV� WUHDWHG� DV� DSSURYLQJ� DQ� DPHQGPHQW� XQGHU

3D�5�&LY�3�� ������ � 7KH� FRXUW
V� FRQVLGHUDWLRQ� RI� WKH� �� ���� GHIHQVH� XSRQ� D

PRWLRQ� IRU� MXGJPHQW� RQ� WKH� SOHDGLQJV� HTXDWHV� WR� DQ� DSSURYDO� RI� DQ

DPHQGPHQW�WR�WKH�SOHDGLQJV���7KXV��WKH�GHIHQVH�LV�QRW�GHHPHG�ZDLYHG�



-��$��������

�����

���� )RU�WKH�DERYH�UHDVRQV�ZH�DIILUP�

���� -XGJPHQW�DIILUPHG�


