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%()25(���'(/�62/(��-2+1621��--��DQG�&,5,//2��3�-�(�
3HWLWLRQ�IRU�5HDUJXPHQW�)LOHG��������
3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG��������

23,1,21�%<�'(/�62/(��-�� )LOHG�$SULO��������

��� 7KHVH� DUH� FRQVROLGDWHG� DSSHDOV� EURXJKW� E\� WKH� &RPPRQZHDOWK� RI

3HQQV\OYDQLD�DQG�E\�WKH�&LW\�RI�3LWWVEXUJK�IURP�2UGHUV�JUDQWLQJ�$SSHOOHHV¶

PRWLRQV� IRU� GLVFRYHU\� DQG� GLVPLVVLQJ� FKDUJHV� DJDLQVW� $SSHOOHHV� DQG� IURP

2UGHUV�GHQ\LQJ�WKH�&LW\�RI�3LWWVEXUJK¶V�0RWLRQ�IRU�5HFRQVLGHUDWLRQ�RI�2UGHU

WR�3URGXFH�5HFRUGV�DQG�4XDVK�6XESRHQDV���:H�TXDVK�WKH�DSSHDO�EURXJKW�E\
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WKH� &LW\� RI� 3LWWVEXUJK� DQG� UHYHUVH� WKH� WULDO� FRXUW¶V� RUGHU� GLVPLVVLQJ� WKH

FKDUJHV�ILOHG�DJDLQVW�$SSHOOHHV�

��� 7KH�IDFWV�XQGHUO\LQJ�WKHVH�DSSHDOV�ZHUH�VXPPDUL]HG�E\�WKH�WULDO�FRXUW

DV�IROORZV�

7KH� GHIHQGDQW� 7\URQH� /HFHOOH� *RRG�� ZDV� FKDUJHG� DW
&&��������ZLWK�$JJUDYDWHG�$VVDXOW�����3D�&�6����������D�����
(VFDSD� >VLF@�� ��� 3D�&�6�� �� ������ 5HVLVWLQJ� $UUHVW�� ��� 3D�&�6�
������� DQG� 'LVRUGHUO\� &RQGXFW�� ��� 3D�&�6�� �� ������ � &R�
GHIHQGDQW� 0DULD� 0�� :LOOLDPV� ZDV� FKDUJHG� DW� &&�������� ZLWK
RQH� ���� FRXQW� HDFK� RI� $JJUDYDWHG� $VVDXOW�� ��� 3D�&�6�� ������
�D������2EVWUXFWLRQ�RI�/DZ�RU�2WKHU�*RYHUQPHQWDO�)XQFWLRQ�� ��
3D�&�6����������5HVLVWLQJ�$UUHVW�����3D�&�6����������)DLOXUH� WR
'LVSHUVH�����3D��&�6���������DQG�'LVRUGHUO\�&RQGXFW�����3D�&�6�
���������&R�GHIHQGDQW�/DXUHQ�:LOOLDPV�ZDV�VLPLODUO\�FKDUJHG�DW
&&��������� � $OO� FKDUJHV� IRU� HDFK� GHIHQGDQW� DURVH� IURP� WKH
VDPH� LQFLGHQW� DQG� WKH� LVVXHV� RQ� DSSHDO� DUH� LGHQWLFDO� IRU� HDFK
GHIHQGDQW�� �7KLV�&RXUW¶V�2SLQLRQ�� WKHUHIRUH��ZLOO�EH� LGHQWLFDO� IRU
HDFK�GHIHQGDQW�

2Q�-XQH�����������D�KHDULQJ�ZDV�KHOG�RQ�WKH�GHIHQGDQWV¶
0RWLRQ�IRU�'LVFRYHU\�ZKHUHLQ�DOO�RI�WKH�GHIHQGDQWV�VRXJKW�DQ�LQ�
FDPHUD� UHYLHZ� RI� WKH� &LW\� RI� 3LWWVEXUJK� 2IILFH� RI� 0XQLFLSDO
,QYHVWLJDWLRQ� �20,�� UHSRUWV� DQG� SHUVRQDO� ILOHV� IRU� WZR� &LW\� RI
3LWWVEXUJK� 3ROLFH� 2IILFHUV� LQYROYHG� LQ� WKH� DUUHVW� RI� WKH
GHIHQGDQWV���7KH�GHIHQGDQWV�DOOHJHG�WKDW�WKH�RIILFHUV�LQ�TXHVWLRQ
KDG�EHHQ�LQYROYHG�LQ�VLPLODU�LQFLGHQWV�LQ�WKH�SDVW�DQG�RQH�RIILFHU
KDG�EHHQ� WUDQVIHUUHG� VKRUWO\� DIWHU� WKH� LQVWDQW� LQFLGHQW�� � ,W� ZDV
WKH�FRQWHQWLRQ�RI�WKH�GHIHQGDQWV�WKDW�

�� WKH�RIILFHUV�EURXJKW�WKH�FKDUJHV�WR�FRYHU�XS�IRU�WKH�LQMXULHV
ZKLFK�KDG�EHHQ�LQIOLFWHG�RQ�WKH�GHIHQGDQWV��DQG�

�� VLPLODU� DQG� UHSHDWHG� DFWV� RI� DJJUHVVLYH� IRUFH� ZRXOG
GHPRQVWUDWH� WKH� DJJUHVVLYH� QDWXUH� RI� WKH� SDUWLFXODU
RIILFHUV�LQ�TXHVWLRQ�DQG�D�SDWWHUQ�RI�VLPLODU�DFWV�

7KH�&RPPRQZHDOWK� WRRN� WKH�SRVLWLRQ� DW� WKH� KHDULQJ� WKDW
WKH� GHIHQGDQWV� � KDG� WKH� EXUGHQ� RI� SURYLQJ� WKDW� WKH� HYLGHQFH
UHTXHVWHG� LQ� WKH� GLVFRYHU\� PRWLRQ� ZDV� PDWHULDO� DQG� LQ� WKH
LQWHUHVW�RI�MXVWLFH�
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7KLV� &RXUW� JUDQWHG� WKH� GHIHQGDQWV¶� PRWLRQ� IRU� GLVFRYHU\
DQG�RUGHUHG�WKDW�IRU�WKH�WLPH�SHULRG�HLJKWHHQ������PRQWKV�SULRU
WR� WKH� LQFLGHQW�� WKH�20,�DQG� SHUVRQQHO� ILOH� UHFRUGV�ZHUH� WR� EH
GHOLYHUHG�GLUHFWO\�WR�WKH�&RXUW� IRU�DQ�LQ�FDPHUD�UHYLHZ�RQ�-XQH
���������

$W� WKH� WLPH� VFKHGXOHG� IRU� WKH� SURGXFWLRQ� RI� WKH� UHFRUGV�
WKH� &LW\� RI� 3LWWVEXUJK�� WKURXJK� LWV� 6ROLFLWRU�� ILOHG� D� 0RWLRQ� IRU
UHFRQVLGHUDWLRQ� RI� WKLV� &RXUW¶V� RUGHU� ZKLFK� GLUHFWHG� WKDW� WKH
UHFRUGV�EH�SURGXFHG���,W�ZDV�WKH�&LW\¶V�SRVLWLRQ�³WKDW�LW�RXJKW�QRW
EH� UHTXLUHG� WR� SURGXFH� WKHVH� NLQGV� RI� UHFRUGV�� DQG� FHUWDLQO\
RXJKW� QRW� WR� EH� GRQH� ZLWKRXW� VRPH� VRUW� RI� VXESRHQD� RU
RSSRUWXQLW\�WR�EH�KHDUG�SULRU�WR�WKHLU�2UGHU�´���-XQH����+HDULQJ
7UDQVFULSW�� KHUHDIWHU� ³+7´��� � 7KH� &LW\� KDG� D� IXOO� DQG� FRPSOHWH
RSSRUWXQLW\� WR� EH�KHDUG� RQ� LWV�PRWLRQ� IRU� UHFRQVLGHUDWLRQ� DIWHU
ZKLFK� WKLV� &RXUW� OLPLWHG� WKH� VFRSH� RI� LWV� RUGHU� WR� SURGXFH� E\
H[FOXGLQJ�DOO�20,�LQYHVWLJDWLRQV�ZKLFK�ZHUH�³&ORVHG�E\�0HPR´��D
FDWFK�DOO� ZKLFK� FRYHUV� PLVFHOODQHRXV� GLVSRVLWLRQV�� VXFK� DV�
FRPSODLQW� ZLWKGUDZQ� RU� ODFN� RI� FRRSHUDWLRQ� IURP� WKH
FRPSODLQDQW�� � 7KH� &LW\� DFNQRZOHGJHG� LW� FRXOG� SURGXFH� WKH
UHFRUGV�ZLWKLQ�DQ�KRXU�LI�LW�ZHUH�JRLQJ�WR�GR�VR�

7KH�GHIHQGDQWV�VHUYHG�WKH�&LW\�ZLWK�D�VXESRHQD�WR�REWDLQ
WKH�20,�UHFRUGV�DQG�SHUVRQQHO�ILOHV�RI�WKH�WZR�RIILFHUV�SXUVXDQW
WR� WKLV�&RXUW¶V� RUGHU�� � 7KH�&LW\� UHIXVHG� WR� SURGXFH� WKH� UHFRUGV
DQG�KDV�DSSHDOHG�IURP�WKLV�&RXUW¶V�GHQLDO�RI�LWV�0RWLRQ�WR�4XDVK
VXESRHQD�� � 7KLV� &RXUW� GLVPLVVHG� WKH� FKDUJHV� DJDLQVW� WKH
GHIHQGDQWV� DV� D� YLRODWLRQ� RI� &ULPLQDO� 3URFHGXUH� 'LVFRYHU� >VLF@
5XOH�����

7ULDO�&RXUW�2SLQLRQ���������DW�����

��� 7KH�&LW\�RI�3LWWVEXUJK�FKDOOHQJHV�WKH�WULDO�FRXUW¶V�RUGHUV�E\�UDLVLQJ�WKH

IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ�

�� 'LG�WKH�WULDO�FRXUW�HUU�LQ�JUDQWLQJ�WKH�FULPLQDO�GHIHQGDQWV¶
0RWLRQ� IRU� 'LVFRYHU\� UHTXLULQJ� WKH� SURGXFWLRQ� RI
FRQILGHQWLDO� &LW\� RI� 3LWWVEXUJK� 2IILFH� RI� 0XQLFLSDO
,QYHVWLJDWLRQ� �³2�0�,�´�� ILOHV� DQG� FRQILGHQWLDO� SHUVRQQHO
ILOHV"
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�� 'LG� WKH� WULDO� FRXUW¶V� JUDQWLQJ� RI� WKH� FULPLQDO� GHIHQGDQWV¶
0RWLRQ�IRU�'LVFRYHU\��ZLWKRXW�QRWLFH�DQG�DQ�RSSRUWXQLW\�IRU
WKH�&LW\�RI�3LWWVEXUJK�WR�EH�KHDUG��YLRODWH�WKH�&LW\¶V� ULJKW
WR�GXH�SURFHVV"

�� 'LG� WKH� WULDO� FRXUW� HUU� LQ� GHQ\LQJ� WKH� &LW\� RI� 3LWWVEXUJK¶V
0RWLRQ� WR� 5HFRQVLGHU� WKH� 2UGHU� UHTXLULQJ� WKH� &LW\� WR
SURGXFH�FRQILGHQWLDO�2�0�,��DQG�SHUVRQQHO�UHFRUGV"

�� 'LG� WKH� WULDO� FRXUW� HUU� LQ� GHQ\LQJ� WKH� &LW\� RI� 3LWWVEXUJK¶V
0RWLRQ� WR� 4XDVK� 6XESRHQD�V�� LVVXHG� E\� WKH� FULPLQDO
GHIHQGDQWV�DQG�WKH�&RPPRQZHDOWK�IRU�FRQILGHQWLDO�2�0�,�
ILOHV�� FRQILGHQWLDO� SHUVRQQHO� ILOHV�� DQG� FRQILGHQWLDO� &LW\� RI
3LWWVEXUJK�3ROLFH�%XUHDX�UHFRUGV"

&LW\�RI�3LWWVEXUJK¶V�EULHI�DW���

7KH�&RPPRQZHDOWK¶V�LVVXHV�RQ�DSSHDO�DUH�DV�IROORZV�

� 'LG� WKH� WULDO� FRXUW� HUU� LQ� GLVPLVVLQJ� WKH� SURVHFXWLRQ� DQG
FKDUJHV�XQGHU�3D�5�&ULP�3�������DV�D�GLVFRYHU\�YLRODWLRQ"

�� 'LG� WKH� FRXUW� HUU� LQ� LPSRVLQJ� VDQFWLRQV� RQ� WKH
&RPPRQZHDOWK�DQG�SURVHFXWLRQ�IRU�WKH�IDLOXUH�WR�SURGXFH
GRFXPHQWV� DQG� PDWHULDOV� QRW� KHOG� RU� SRVVHVVHG� E\� WKH
GLVWULFW�DWWRUQH\��EXW�WKDW�ZHUH�FRQWUROOHG�E\�WKH�SROLFH"

&RPPRQZHDOWK¶V�EULHI�DW���

��� ,QLWLDOO\�ZH�QRWH�WKDW�EHIRUH�UHDFKLQJ�DQ\�RI�WKH�&LW\¶V�LVVXHV��ZH�PXVW

ILUVW�DGGUHVV�WKH�DSSHDODELOLW\�RI�WKH�WULDO�FRXUW¶V�RUGHUV���7KH�&LW\�IUDPHV�LWV

DSSHDO�DV�EHLQJ�IURP�ERWK�WKH�WULDO�FRXUW¶V�RUGHU�ILOHG�-XQH�����������ZKLFK

JUDQWHG� $SSHOOHHV¶� GLVFRYHU\�PRWLRQ� DQG� IURP� WKH� FRXUW¶V� -XQH� ���� �����

RUGHU��ZKLFK�ZDV�RUDOO\�HQWHUHG�RQ�WKH�UHFRUG�DQG�GHQLHG�WKH�&LW\¶V�0RWLRQ

IRU�5HFRQVLGHUDWLRQ�DQG�LWV�0RWLRQ�WR�4XDVK�$SSHOOHHV¶�VXESRHQD�

��� )LUVW� ZH� QRWH� WKDW� ZKLOH� JHQHUDOO\� DQ� DSSHDO� GRHV� QRW� OLH� IURP� WKH

GHQLDO� RI� D�PRWLRQ� IRU� UHFRQVLGHUDWLRQ� RI� D� GLVFRYHU\� RUGHU�� ZH� QHHG� QRW
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FRQFHUQ�RXUVHOYHV�ZLWK�WKH�DSSHDODELOLW\�RI�VXFK�DQ�RUGHU�VLQFH�WKH�WULDO�FRXUW

XSRQ� UHFHLSW� RI� WKH� &LW\¶V� 0RWLRQ� IRU� 5HFRQVLGHUDWLRQ� KHOG� D� KHDULQJ� DQG

HIIHFWLYHO\� YDFDWHG� LWV� RUGHU� E\� GLUHFWLQJ� $SSHOOHHV� WR� VHUYH� D� VXESRHQD

GXFHV�WHFXP�XSRQ�WKH�&LW\�WKHUHE\�UHQGHULQJ�WKH�FRXUW¶V�RUGHU�GHQ\LQJ�WKH

&LW\¶V�0RWLRQ�IRU�5HFRQVLGHUDWLRQ�PRRW�

��� 1H[W�� ZH� WXUQ� RXU� DWWHQWLRQ� WR� WKH� DSSHDODELOLW\� RI� WKH� WULDO� FRXUW¶V

RUGHU� GHQ\LQJ� WKH� &LW\¶V� 0RWLRQ� WR� 4XDVK� 6XESRHQD�� � 2XU� FRXUW� KDV

UHFRJQL]HG�WKDW�VXFK�DQ�RUGHU�LV�QRW�DQ�DSSHDODEOH�ILQDO�RUGHU��KRZHYHU��WKH

&LW\�FODLPV� WKDW� WKLV�DSSHDO�PD\�EH�FKDUDFWHUL]HG�DV� DQ�DSSHDO� DV� RI� ULJKW

IURP�D� FROODWHUDO� RUGHU� SXUVXDQW� WR� 3D�5�$�3�� ���� DQG�&RPPRQZHDOWK� Y�

0LOOHU������$��G�������3D�6XSHU����������:H�GLVDJUHH�

��� ,Q�0LOOHU�� WKH�DSSHOOHH�VRXJKW�SURGXFWLRQ�RI�DOO� UHFRUGV�SHUWDLQLQJ� WR

DQ� DOOHJHG� YLFWLP� RI� VH[XDO� DVVDXOW� ZKLFK� ZHUH� LQ� WKH� SRVVHVVLRQ� RI� WKH

DSSHOODQW�� UDSH� FULVLV� FHQWHU�� � 7KH� WULDO� FRXUW� GLUHFWHG� WKH� DSSHOODQW� WR

SURGXFH� WKH� UHFRUGV� IRU� DQ� LQ� FDPHUD� KHDULQJ� DQG� WKH� DSSHOODQW� ILOHG� DQ

DSSHDO�ZLWK� WKLV�FRXUW�� � �5HFRJQL]LQJ� WKDW� WKH�RUGHU�DSSHDOHG�IURP�GLG�QRW

HQG�WKH�OLWLJDWLRQ�RU�GLVSRVH�RI�WKH�HQWLUH�FDVH��WKLV�FRXUW�DQDO\]HG�WKH�RUGHU

XQGHU�WKH�FROODWHUDO�RUGHU�GRFWULQH��DV�GHILQHG�E\�WKHQ�H[LVWLQJ�FDVH�ODZ��WR

GHWHUPLQH�ZKHWKHU�LW�FRXOG�EH�FRQVLGHUHG�ILQDO�IRU�SXUSRVHV�RI�DSSHDO���7KH

GRFWULQH�KDV�VLQFH�EHHQ�FRGLILHG�DQG�UHDGV�DV�IROORZV�

5XOH�������&ROODWHUDO�2UGHUV

*HQHUDO� 5XOH�� � $Q� DSSHDO� PD\� EH� WDNHQ� DV� RI� ULJKW� IURP� D
FROODWHUDO�RUGHU�RI�DQ�DGPLQLVWUDWLYH�DJHQF\�RU�ORZHU�FRXUW�
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'HILQLWLRQ�� � $� FROODWHUDO� RUGHU� LV� DQ� RUGHU� VHSDUDEOH� IURP� DQG
FROODWHUDO�WR�WKH�PDLQ�FDXVH�RI�DFWLRQ�ZKHUH�WKH�ULJKW�LQYROYHG�LV
WRR�LPSRUWDQW�WR�EH�GHQLHG�UHYLHZ�DQG�WKH�TXHVWLRQ�SUHVHQWHG�LV
VXFK�WKDW�LI�UHYLHZ�LV�SRVWSRQHG�XQWLO�ILQDO�MXGJPHQW�LQ�WKH�FDVH�
WKH�FODLP�ZLOO�EH�LUUHSDUDEO\�ORVW�

3D�5�$�3������

��� ,Q�0LOOHU��ZH�KHOG�WKDW�EHFDXVH�WKH�RUGHU�UHTXLULQJ�SURGXFWLRQ�RI�WKH

DSSHOODQW¶V�ILOHV�ZDV�VHSDUDWH�DQG�FROODWHUDO�WR�WKH�XQGHUO\LQJ�FULPLQDO�DFWLRQ�

DQG�WKH�YLFWLP¶V�ULJKW�WR�SULYDF\�DQG�FRQILGHQWLDOLW\�ZDV�WRR�LPSRUWDQW�WR�EH

GHQLHG�UHYLHZ��WKH�DSSHOODQW�VDWLVILHG�WKH�GRFWULQH¶V�ILUVW�WZR�SURQJV�� �:LWK

UHJDUG�WR�WKH�WHVW¶V� WKLUG�SURQJ��ZH�KHOG�WKDW�LI� UHYLHZ�RI�WKH�FRXUW¶V�RUGHU

ZDV�SRVWSRQHG�XQWLO�DIWHU�ILQDO�MXGJPHQW�ZDV�HQWHUHG��WKH�VWDWXWRULO\�FUHDWHG

SULYLOHJH� RI� FRQILGHQWLDOLW\� SURKLELWLQJ� GLVFORVXUH� LQ� DQ\� FULPLQDO� RU� FLYLO

SURFHHGLQJ�� VHW� IRUWK� LQ� ��� 3D�&�6�� �� �������� ZRXOG� EH� ORVW� IRUHYHU�

$FFRUGLQJO\�� ZH� KHOG� WKDW� WKH� RUGHU� ZDV� ILQDO� DQG� DSSHDODEOH� XQGHU� WKH

FROODWHUDO�RUGHU�GRFWULQH�

��� /LNH�0LOOHU��WKH�LQVWDQW�FDVH�SUHVHQWV�XV�ZLWK�D�VLWXDWLRQ�ZKHUH�ILOHV�RI

DQ� DOOHJHGO\� FRQILGHQWLDO� QDWXUH� DUH� EHLQJ� VRXJKW� IURP� D� WKLUG� SDUW\�

$SSO\LQJ�3D�5�$�3������WR�WKH�SUHVHQW�FDVH��LW�DSSHDUV�DV�WKRXJK�WKH�RUGHU

GLUHFWLQJ�WKDW�WKRVH�ILOHV�EH�SURGXFHG�LV�FROODWHUDO�WR�WKH�XQGHUO\LQJ�FULPLQDO

DFWLRQ�ORGJHG�DJDLQVW�$SSHOOHHV���+RZHYHU��XQOLNH�0LOOHU�� WKH�FODLPHG� ULJKW

RI�FRQILGHQWLDOLW\�UDLVHG�E\�WKH�&LW\�LV�QRW�D�VWDWXWRULO\�FUHDWHG�ULJKW���,Q�IDFW�

RWKHU�WKDQ�FODLPLQJ�WKDW�WKH�ILOHV�LQ�TXHVWLRQ�DUH�QRW�³SXEOLF�UHFRUGV´�DV�WKDW

WHUP�LV�GHILQHG�LQ����3D�&�6������������������6XSS����WKH�&LW\�KDV�IDLOHG�WR
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GLUHFW�XV�WR�DQ\�DXWKRULW\� WKDW�ZRXOG�VXSSRUW� LWV�SRVLWLRQ� WKDW� WKH�ILOHV� DUH

FRQILGHQWLDO�� � 1R� DFW� RI� WKH� OHJLVODWXUH� KDV� PDGH� WKHVH� ILOHV� VXEMHFW� WR� D

VWDWXWRULO\�FUHDWHG�SULYLOHJH�

���� &LWLQJ�WR�0LOOHU��WKLV�FRXUW�LQ�&RPPRQZHDOWK�Y��6LPPRQV������$��G

�����3D�6XSHU��������KHOG�DQ�RUGHU��UHTXLULQJ�D�WKLUG�SDUW\�WUHDWPHQW�IDFLOLW\

IRU�³VSHFLDO�QHHGV´�LQGLYLGXDOV�WR�SURGXFH�GRFXPHQWV�SHUWDLQLQJ�WR�DQ�DOOHJHG

FKLOG� YLFWLP� RI� VH[XDO� DEXVH�� ZDV� LPPHGLDWHO\� DSSHDODEOH� DV� D� FROODWHUDO

RUGHU� ZKHUH� WKH� WUHDWPHQW� IDFLOLW\� DOOHJHG� WKH� GRFXPHQWV� ZHUH� SURWHFWHG

IURP� GLVFORVXUH� LQ� FLYLO� RU� FULPLQDO� SURFHHGLQJV� XQGHU� WKH� SV\FKRWKHUDSLVW�

SDWLHQW� SULYLOHJH� IRXQG� LQ� ��� 3D�&�6�$�� �� ������ � :KLOH� ERWK� 0LOOHU� DQG

6LPPRQV�� OLNH� WKH� LQVWDQW� FDVH�� FRQFHUQHG� D� UHTXHVW� IRU� GRFXPHQWV� IURP

WKLUG� SDUWLHV��0LOOHU� DQG� 6LPPRQV� LQYROYHG� VWDWXWRULO\� FUHDWHG� SULYLOHJHV

ZKLFK� VDWLVILHG� WKH� VHFRQG� DQG� WKLUG� SURQJV� RI� 3D�5�$�3�� ����� � $� VLPLODU

³ULJKW´�WR�D�FRQILGHQWLDO�SULYLOHJH�LV�QRW�IRXQG�KHUH�

���� :H�DOVR�QRWH�WKDW�WKLV�FDVH�LV�IDFWXDOO\�GLVWLQJXLVKDEOH�IURP�+XWFKLVRQ

Y��/XGG\������$��G������3D�6XSHU���������ZKHUHLQ�WKLV�FRXUW�KHOG�WKDW�DQ

RUGHU� FRPSHOOLQJ� SURGXFWLRQ� RI� GRFXPHQWV� IURP� WKH� $OWRRQD�-RKQVWRZQ

'LRFHVH�RI�WKH�5RPDQ�&DWKROLF�&KXUFK�DQG�FHUWDLQ�RI�LWV�HPSOR\HHV��LQ�D�FLYLO

DFWLRQ� LQVWLWXWHG� E\� SODLQWLII� WR� UHFRYHU�PRQH\� GDPDJHV� IRU� DOOHJHG� VH[XDO

DEXVH� FRPPLWWHG� E\� D� SULHVW�� ZDV� LPPHGLDWHO\� DSSHDODEOH� XQGHU� WKH

FROODWHUDO�RUGHU�GRFWULQH�� �:H�KHOG�WKDW� WKH�³ULJKW�RI� FRQILGHQWLDOLW\�FODLPHG

E\�WKH�&KXUFK�LV�WRR�LPSRUWDQW�WR�EH�GHQLHG�UHYLHZ��DQG�WR�SRVWSRQH�UHYLHZ
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XQWLO�ILQDO�MXGJPHQW�LQ�WKH�PDLQ�DFWLRQ�ZRXOG�FDXVH�WKH�FODLPHG�ULJKW�WR�EH

LUUHSDUDEO\�ORVW�´��,G��DW�������7KH�UHTXHVW�IRU�GRFXPHQWV�LQ�+XWFKLVRQ�ZDV

PDGH� WR� D� SDUW\�ZKR� FODLPHG� WKH� VRXJKW� DIWHU� ILOHV�ZHUH� SURWHFWHG� E\� ��

3D�&�6���������ZKLFK�FUHDWHV�D�SULYLOHJH�IURP�GLVFORVXUH�LQ�OHJDO�SURFHHGLQJV

IRU� FRPPXQLFDWLRQV� PDGH� LQ� FRQILGHQFH� WR� D� FOHUJ\PDQ�� SULHVW�� UDEEL� RU

PLQLVWHU���/LNH�0LOOHU�DQG�6LPPRQV��+XWFKLVRQ�LV�GLVWLQJXLVKDEOH�IURP�WKH

SUHVHQW�FDVH�EHFDXVH�KHUH�WKH�&LW\�KDV�QRW�GHPRQVWUDWHG� WKDW� LWV� ILOHV�DUH

SURWHFWHG�E\�D�VWDWXWRULO\�FUHDWHG�ULJKW�RI�SULYDF\�

���� $FFRUGLQJO\��ZH�KROG�WKH�RUGHU�LQ�TXHVWLRQ�GRHV�QRW�PHHW�WKH�VHFRQG

DQG� WKLUG� SURQJV� RI� WKH� FROODWHUDO� RUGHU� GRFWULQH� UXOH� DQG�� WKHUHIRUH� LV� QRW

UHYLHZDEOH�E\�WKLV�FRXUW�� � ,Q� OLJKW�RI�RXU�KROGLQJ��ZH�GHFOLQH�WR� UHYLHZ� WKH

LVVXHV�SUHVHQWHG�E\�WKH�&LW\��

���� 1H[W��ZH�WXUQ�WR� WKH� LVVXHV� UDLVHG�E\� WKH�&RPPRQZHDOWK�� � ,W�DUJXHV

WKH�WULDO�FRXUW�HUUHG�LQ�LPSRVLQJ�WKH�VDQFWLRQ�RI�GLVPLVVLQJ�WKH�FKDUJHV�ILOHG

DJDLQVW� $SSHOOHHV� ZKHUH� WKH� GRFXPHQWV� UHTXHVWHG� E\� $SSHOOHHV� ZHUH� QRW

KHOG� RU� SRVVHVVHG� E\� WKH�'LVWULFW� $WWRUQH\�� � ,Q� LWV� 2SLQLRQ�� WKH� WULDO� FRXUW

DGGUHVVHG�WKH�&RPPRQZHDOWK¶V�FODLPV�DV�IROORZV�

7KH�&RPPRQZHDOWK�DSSHDOHG�IURP�WKH�GLVPLVVDO�RI� WKH�FKDUJHV
DV� D� YLRODWLRQ� RI� 'LVFRYHU\� 5XOH� ����� � &RPPRQZHDOWK� Y�
0F(OUR\�� ���� 3D�6XSHU�� ����� ���� $��G� ���� ������� >DSSHDO
GHQLHG�� ���� $��G� ����� ������@�� ZRXOG� DSSHDU� WR� DGGUHVV� WKLV
LVVXH�� � ,Q� WKDW�FDVH�� WKH�6XSHULRU�&RXUW� IRXQG� WKDW� D� VXESRHQD
GXFHV�WHFXP�ZDV�WKH�SURSHU�DYHQXH�IRU�VHFXULQJ�HYLGHQFH�ZKLFK
ZDV� QRW� LQ� WKH� SRVVHVVLRQ� RU� FRQWURO� RI� WKH� &RPPRQZHDOWK�

����������������������������������
��:H�QRWH�WKDW�RQH��DJJULHYHG�E\�DQ�RUGHU��UHIXVLQJ�WR�TXDVK�D�VXESRHQD�FDQ�HLWKHU�DZDLW
WKH�LPSRVLWLRQ�RI�FRQWHPSW��VDQFWLRQV�RU�DSSO\�IRU�LQWHUORFXWRU\�DSSHOODWH�UHYLHZ�
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6LQFH�WKH�GHIHQGDQWV��KHUH��KDYH�XVHG�D�VXESRHQD�DQG�WKH�&LW\
KDV�DSSHDOHG�IURP�WKLV�&RXUW¶V�GHQLDO�RI�LWV�0RWLRQ�WR�4XDVK�WKH
VXESRHQD��WKH�TXHVWLRQ�RI�ZKHWKHU�WKH� UHFRUGV�PD\�EH�XVHG� LQ
WKLV�FULPLQDO�DFWLRQ�ZLOO�EH�DGGUHVVHG�E\�WKH�6XSHULRU�&RXUW�DQG
DQ\�VDQFWLRQV�DJDLQVW�WKH�&RPPRQZHDOWK�ZLOO�EH�PRRW�

2SLQLRQ�DW���

���� ,Q�0F(OUR\�� WKH�DSSHOOHH�ZDV�FKDUJHG�ZLWK�YDULRXV�FULPHV�VWHPPLQJ

IURP�D�KLJK�VSHHG�SROLFH�FKDVH�� � ,Q� WKH� FRXUVH� RI� WKH� FKDVH�� WKH�SXUVXLQJ

RIILFHU¶V� FDU� FROOLGHG� ZLWK� DQRWKHU� YHKLFOH� NLOOLQJ� LWV� GULYHU�� � $V� SDUW� RI� DQ

LQWHUQDO� SROLFH� LQYHVWLJDWLRQ� LQWR� WKH� RIILFHU¶V� DFWLRQV� GXULQJ� WKH� FKDVH�

DQRWKHU�RIILFHU��ZKR�ZDV�FRQGXFWLQJ�WKH�LQYHVWLJDWLRQ��WDSH�UHFRUGHG�FHUWDLQ

ZLWQHVVHV¶� VWDWHPHQWV�� �3ULRU� WR� WULDO�� WKH� WULDO� FRXUW� JUDQWHG� WKH� DSSHOOHH¶V

UHTXHVW�IRU�GLVFRYHU\�RI�WKH�WDSH�UHFRUGHG�LQWHUYLHZV�IURP�WKH�3HQQV\OYDQLD

6WDWH� 3ROLFH� �³363´��� � 7KH�363� UHVSRQGHG� WKDW� WKH\� FRXOG�QRW� FRPSO\�ZLWK

WKH� UHTXHVW�EHFDXVH�WKH� WDSHV�KDG�EHHQ�GHVWUR\HG�DIWHU� SUHSDUDWLRQ� RI� LWV

%RDUG�RI�3HHU�5HYLHZ¶V�UHSRUW�DQG��WKHUHIRUH��LW�UHTXHVWHG�WKDW�WKH�WULDO�FRXUW

UHFRQVLGHU�LWV�RUGHU�FRPSHOOLQJ�SURGXFWLRQ�RI�WKH�WDSH�UHFRUGLQJV���7KH�FRXUW

GHQLHG� WKH� PRWLRQ� DQG� LPSRVHG� VDQFWLRQV� DJDLQVW� WKH� &RPPRQZHDOWK� E\

SUHFOXGLQJ�LW�IURP�LQWURGXFLQJ�WULDO�WHVWLPRQ\�IURP�DQ\�RI�WKH�ZLWQHVVHV�ZKR

KDG� SDUWLFLSDWHG� LQ� WKH� WDSH� UHFRUGHG� LQWHUYLHZV�� � 7KH� &RPPRQZHDOWK

DSSHDOHG�RQ�WKH�EDVLV�WKDW�WKH�VDQFWLRQV�LPSRVHG�DJDLQVW�LW�ZHUH� LPSURSHU

EHFDXVH� LW� KDG� QHLWKHU� FRQWURO� QRU� SRVVHVVLRQ� RI� WKH� WDSH� UHFRUGLQJV��� � ,W

����������������������������������
��2XU�FRXUW� WUHDWHG� WKH�RUGHU� LPSRVLQJ�VDQFWLRQV� OLNH� D� VXSSUHVVLRQ� RUGHU� DQG�� WKHUHIRUH�
KHOG� WKDW� EHFDXVH� WKH� &RPPRQZHDOWK� PDGH� D� JRRG� IDLWK� FHUWLILFDWLRQ� WKDW� WKH� RUGHU
WHUPLQDWHG� RU� VXEVWDQWLDOO\� KDQGLFDSSHG� WKH� SURVHFXWLRQ� RI� WKH� &RPPRQZHDOWK¶V� FDVH�� LW
ZDV�DSSHDODEOH�
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DUJXHG�WKDW�WKH�SURSHU�PHDQV�E\�ZKLFK�WR�REWDLQ�WKH�UHFRUGLQJV�LQ�TXHVWLRQ

ZDV� IRU� WKH� DSSHOOHH� WR� VHUYH� D� VXESRHQD� GXFHV� WHFXP� XSRQ� WKH

&RPPLVVLRQHU�RI� WKH�363�DV�FXVWRGLDQ�RI�WKH� UHFRUGV�� �2XU�FRXUW�KHOG� WKDW

EHFDXVH�WKH�UHFRUG�VKRZHG�WKH�'LVWULFW�$WWRUQH\�QHYHU�KDG�WKH�RSSRUWXQLW\

WR�VHH�RU�KHDU� WKH� WDSHV�DQG�� WKHUHIRUH�� FRXOG�QRW�KDYH�EHHQ�VDLG�WR�KDYH

ZLWKKHOG�WDSHV�IROORZLQJ�WKH�DSSHOOHH¶V�UHTXHVW�IRU�WKH�VDPH��WKH�WULDO�FRXUW¶V

RUGHU�LPSRVLQJ�VDQFWLRQV�VKRXOG�EH�YDFDWHG�

���� :H� KROG� WKDW� 0F(OUR\� LV� DSSOLFDEOH� WR� WKH� SUHVHQW� FDVH�� 7KH

&RPPRQZHDOWK�ZDV�QRW�LQ�SRVVHVVLRQ�RI�WKH�UHTXHVWHG�UHFRUGV���$W�WKH�WULDO

FRXUW¶V� GLUHFWLRQ�� $SSHOOHHV� VRXJKW� � SURGXFWLRQ� RI� WKH� UHFRUGV� WKURXJK� WKH

SURSHU�DYHQXH�RI�D�VXESRHQD�GXFHV�WHFXP�ILOHG�DJDLQVW�WKH�FXVWRGLDQ�RI�WKH

UHFRUGV�� WKH� &LW\� RI� 3LWWVEXUJK�� � $FFRUGLQJO\�� EHFDXVH� WKH� &RPPRQZHDOWK

ZDV� QRW� LQ� SRVVHVVLRQ� RI� WKH� UHFRUGV�� ZH� KROG� WKH� WULDO� FRXUW� HUUHG� LQ

GLVPLVVLQJ� WKH� FKDUJHV� DJDLQVW� $SSHOOHHV� DV� D� VDQFWLRQ� DJDLQVW� WKH

&RPPRQZHDOWK�IRU� IDLOLQJ�WR�FRPSO\�ZLWK�3D�5�&ULP�3������� �7KHUHIRUH��ZH

UHYHUVH�WKH�WULDO�FRXUW¶V�RUGHU�GLVPLVVLQJ�WKH�FKDUJHV�ILOHG�DJDLQVW�$SSHOOHHV�

���� &LW\�RI�3LWWVEXUJK¶V�DSSHDO�LV�TXDVKHG�

���� 2UGHU�GLVPLVVLQJ�FKDUJHV�ILOHG�DJDLQVW�$SSHOOHHV�UHYHUVHG�

���� &DVH�UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV���-XULVGLFWLRQ�UHOLQTXLVKHG�


