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��� $SSHOODQW��(XJHQH�7��/D&KDSSHOOH��DSSHDOV�WKH�RUGHU�RI�WKH�7ULDO�&RXUW

GLVPLVVLQJ� KLV� FODLP� IRU� LQMXULHV� DOOHJHGO\� VXVWDLQHG� ZKLOH� VHUYLQJ� DV� D

VHDPDQ�DERDUG� WKH�YHVVHO�6�6�*RSKHU�6WDWH�GXULQJ� WKH� WLPH� WKH� VKLS�ZDV

WDNLQJ�SDUW�LQ�WKH�8QLWHG�6WDWHV�JRYHUQPHQW¶V�PLOLWDU\�DFWLRQ�LQ�WKH�3HUVLDQ

*XOI�LQ�$SULO�RI��������:H�DIILUP�

��� $SSHOODQW� FRPPHQFHG� WKH� LQVWDQW�PDWWHU� E\� ILOLQJ� D� FRPSODLQW� LQ� WKH

&RXUW� RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\� RQ� $SULO� ��� ����� DJDLQVW

,QWHURFHDQ� 0DQDJHPHQW�� ,QF�� �KHUHLQDIWHU� ,20��� 6KLSSLQJ� $JHQW� IRU� WKH

JRYHUQPHQW�RI�WKH�8QLWHG�6WDWHV�RI�$PHULFD���2Q�$SULO�����������ZKHQ�,20

UHFHLYHG� QRWLFH� RI� WKH� ODZVXLW�� LW�� RQ� WKH� VDPH� GD\�� DGYLVHG� SODLQWLII¶V

DWWRUQH\��5REHUW�6��6HZLFNOHV�� (VT��� E\� OHWWHU�ZLWK� D� FRS\� WR� WKH�0DULWLPH
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$GPLQLVWUDWLRQ�RI�WKH�8QLWHG�6WDWHV� �KHUHLQDIWHU�0$5$'��� WKDW� RQ� WKH�GDWH

$SSHOODQW�ZDV�LQMXUHG��WKH�DIRUHVDLG�YHVVHO�VDLOHG�XQGHU�WKH�RZQHUVKLS�DQG

GLUHFWLRQ�RI�WKH�8QLWHG�6WDWHV�JRYHUQPHQW�DQG�WKDW�VXLW�KDG�EHHQ�PLVWDNHQO\

DQG� LPSURSHUO\� ILOHG� DJDLQVW� ,20�� VLQFH� ,20� ZDV� RQO\� DQ� DJHQW� IRU� WKH

8QLWHG�6WDWHV� JRYHUQPHQW�� �6HH�0RWLRQ� WR� 9DFDWH�'HIDXOW� -XGJPHQW�� ILOHG

���������([KLELW�$���2Q�0D\�����������WKH�6HQLRU�$GPLUDOW\�&RXQVHO�IRU�WKH

8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH�ZURWH�WR�WKH�3URWKRQRWDU\�RI�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD��ZLWK�D�FRS\�WR�$SSHOODQW¶V�FRXQVHO��VWDWLQJ

WKDW� QHLWKHU� ,QWHURFHDQ� 0DQDJHPHQW� &RUSRUDWLRQ� QRU� WKH� 8QLWHG� 6WDWHV

*RYHUQPHQW�ZRXOG� EH� HQWHULQJ� DQ� DSSHDUDQFH� LQ� WKH� ODZVXLW� QRU� ILOLQJ� DQ

DQVZHU� WR� WKH� FRPSODLQW�� � 6HH� 0RWLRQ� WR� 9DFDWH� 'HIDXOW� -XGJPHQW�� ILOHG

���������([KLELW�&�� �7KH� OHWWHU�DJDLQ�DGYLVHG�WKDW� WKH�YHVVHO� RQ�ZKLFK�0U�

/D&KDSSHOOH�ZDV� LQMXUHG�� WKH�6�6�*RSKHU�6WDWH��ZDV� RZQHG�E\� WKH�8QLWHG

6WDWHV��YLD�0$5$'��DQG�WKDW�D�FODLP��LI�DQ\�� OLHV�DJDLQVW�WKH�8QLWHG�6WDWHV

QRW�,QWHURFHDQ�0DQDJHPHQW��FLWLQJ����8�6�&�������

��� 'HVSLWH�KDYLQJ�EHHQ�VR�DSSULVHG��'HIDXOW�-XGJPHQW�ZDV�VXEVHTXHQWO\

HQWHUHG�DJDLQVW�,20�E\�DSSHOODQW�RQ�-XQH�����������1RWLFH�RI�VDLG�MXGJPHQW

����������������������������������

���0$5$'�LV�DQ�DJHQF\�RI�WKH�8QLWHG�6WDWHV�DQG�WKH�VXFFHVVRU�WR�WKH�8QLWHG
6WDWHV�0DULWLPH�&RPPLVVLRQ�ZKLFK�KDG�DVVXPHG�WKH�IXQFWLRQV�RI�WKH�:DU
6KLSSLQJ�$GPLQLVWUDWLRQ���2¶&RQQHOO�Y��,QWHURFHDQ�0DQDJHPHQW
&RUSRUDWLRQ�����)��G���������Q�����G��&LUFXLW�������
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ZDV� VHQW� E\� $SSHOODQW¶V� FRXQVHO� WR� ,20� YLD� OHWWHU� GDWHG� 2FWREHU� ��� �����

6HH�0RWLRQ�WR�9DFDWH�'HIDXOW�-XGJPHQW��ILOHG����������([KLELW�'�

��� 2Q�-XQH�����������WKH�8QLWHG�6WDWHV�*RYHUQPHQW�PRYHG�WR�YDFDWH�WKH

GHIDXOW� MXGJPHQW� DQG� WKH� UHVXOWV� RI� D� GDPDJH� DVVHVVPHQW� KHDULQJ� DQG� WR

GLVPLVV�WKH�FRPSODLQW�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ���6HH�0RWLRQ�WR

9DFDWH�'HIDXOW�-XGJPHQW��ILOHG�����������7KH�8QLWHG�6WDWHV�DUJXHG�WKDW�WKH

YHVVHO�6�6�*RSKHU�6WDWH�ZDV�RZQHG�DQG�RSHUDWHG�E\�WKH�8QLWHG�6WDWHV�DQG

SXUVXDQW� WR� WKH� 6XLWV� LQ� $GPLUDOW\� $FW� �6$$�� VHW� IRUWK�� LQIUD�� WKH� 8QLWHG

6WDWHV�ZDV� WKH� RQO\� SURSHU� GHIHQGDQW�� � ,W� ZDV� DOVR� DUJXHG� E\� WKH�8QLWHG

6WDWHV� WKDW� WKH� IHGHUDO� FRXUWV� KDG� H[FOXVLYH� MXULVGLFWLRQ� RI� DQ\� FODLP� LQ

DGPLUDOW\� EURXJKW� DJDLQVW� WKH� 8QLWHG� 6WDWHV� YHVVHO� KDYLQJ� WKH� VDPH

DVVLJQPHQW�DV�WKH�6�6�*RSKHU�6WDWH��DQG�WKDW�FODLPV�DJDLQVW�DQ�DJHQW�VXFK

DV� ,20� DUH� QRW� LQ� DQ\� HYHQW� SHUPLWWHG�� �6HH�0HPRUDQGXP� LQ� 6XSSRUW� RI

0RWLRQ�WR�9DFDWH�'HIDXOW�-XGJPHQW��ILOHG���������

��� 7KH�PRWLRQ�DW�ILUVW�ZDV�GHQLHG�E\�WKH�7ULDO�&RXUW��EXW��XSRQ�D�PRWLRQ

IRU�UHDUJXPHQW�ILOHG�RQ�$XJXVW�����������WKH�7ULDO�&RXUW�HOHFWHG�WR�FRQGXFW�D

KHDULQJ� RQ� 1RYHPEHU� ���� ������ UHVWULFWHG� WR� WKH� LVVXH� RI� VXEMHFW� PDWWHU

MXULVGLFWLRQ���7KLV�KHDULQJ�ZDV�FRQGXFWHG�EHIRUH�WKH�+RQRUDEOH�+RZODQG�:�

$EUDPVRQ�� ZKR�� DW� LWV� FRQFOXVLRQ�� YDFDWHG� WKH� GHIDXOW� MXGJPHQW� DQG

GLVPLVVHG� WKH� DFWLRQ� IRU� ODFN� RI� VXEMHFW� PDWWHU� MXULVGLFWLRQ�� � 7KLV� WLPHO\

DSSHDO�IROORZHG�
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��� ,Q�WKH�FDVH�RI�)HWWHUPDQ�Y��*UHHQ������$��G������3D�6XSHU��������

DSSHDO�GHQLHG������3D�����������$��G��������������ZH�KDYH�SUHYLRXVO\�VHW

IRUWK�RXU� VWDQGDUG� RI� UHYLHZ�RI� D� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� WKDW� RXU� VWDWH

FRXUWV� ODFNHG� VXEMHFW� PDWWHU� MXULVGLFWLRQ� GXH� WR� IHGHUDO� SUHHPSWLRQ�� � :H

VDLG�

:KHQ�GHWHUPLQLQJ�ZKHWKHU� D� WULDO� FRXUW� FRUUHFWO\� GHFLGHG
WKH� LVVXH� RI� VXEMHFW� PDWWHU� MXULVGLFWLRQ�� WKLV� &RXUW� ZLOO
DFFHSW� DV� WUXH� DOO� IDFWV� DYHUUHG� LQ� WKH� FRPSODLQW�
7KHUHIRUH��WKH�RQO\�LVVXH�LQ�FRQWHQWLRQ� LV� WKH�FRPSHWHQFH
RI�RXU�VWDWH�FRXUWV�WR�UHDFK�WKH�PHULWV�RI�WKH�FODLPV�UDLVHG�
6HH� H�J�� 0DF1HDO� Y�� ,�&�2�$��� ,QF��� ���� 3D�� 6XSHU�
����BBB������$��G������������������ �*OHQ�$OGHQ�&RUS�
Y��7RPFKLFN������3D��6XSHU������BBB������$��G���������
��������Q�

,G��DW�������$IWHU�UHYLHZ��ZH�ILQG�WKDW�-XGJH�$EUDPVRQ�ZDV�FRUUHFW�LQ�UXOLQJ

WKDW� RXU� VWDWH� FRXUWV� ODFNHG� VXEMHFW� PDWWHU� MXULVGLFWLRQ�� VLQFH� WKH� IHGHUDO

FRXUWV�KDYH�H[FOXVLYH�MXULVGLFWLRQ�RYHU�$SSHOODQW¶V�FODLP�

��� ,Q������ WKH�8QLWHG�6WDWHV�&RQJUHVV�HQDFWHG� WKH�&ODULILFDWLRQ�$FW����

$SS�� 8�6�&�$�� �� ������ � 7KLV� HQDFWPHQW� VSHFLILFDOO\� DGGUHVVHG� WKH� ULJKW� RI

VHDPHQ� WR� UHFRYHU� GDPDJHV� IRU� LQMXULHV� VXVWDLQHG� ZKLOH� SDUWDNLQJ� LQ� ZDU

YHVVHO�DFWLYLWLHV���6HFWLRQ������D��VHWV�IRUWK�DV�IROORZV�

2IILFHUV�DQG�PHPEHUV�RI�FUHZV��KHUHLQDIWHU�UHIHUUHG�WR�DV
�VHDPHQ��� HPSOR\HG� RQ� 8�6�� RU� IRUHLJQ� IODJ� YHVVHOV� DV
HPSOR\HHV�RI�WKH�8QLWHG�6WDWHV�WKURXJK�WKH�:DU�6KLSSLQJ
$GPLQLVWUDWLRQ� >0$5$'¶V� SUHGHFHVVRU@� VKDOO�� ZLWK� UHVSHFW
WR��� �� ��GHDWK��LQMXULHV��LOOQHVV��PDLQWHQDQFH�DQG�FXUH��� �� �
KDYH�DOO�RI�WKH�ULJKWV��EHQHILWV��H[HPSWLRQV��SULYLOHJHV�DQG
OLDELOLWLHV� XQGHU� ODZ� DSSOLFDEOH� WR� FLWL]HQV� RI� WKH� 8QLWHG
6WDWHV� HPSOR\HG� DV� VHDPHQ� RQ� SULYDWHO\� RZQHG� DQG
RSHUDWHG� $PHULFDQ� YHVVHOV�� �� �� �$Q\� FODLP� UHIHUUHG� WR
>KHUHLQDERYH@� VKDOO� �� �� �� EH� HQIRUFHG� SXUVXDQW� WR� WKH
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SURYLVLRQV�RI�WKH�6XLWV�LQ�$GPLUDOW\�$FW����$SS��8�6�&�$���
����HW��VHT�

���$SS��8�6�&�$���������

��� ,Q� WKH� FDVH� RI� &RVPRSROLWDQ� 6KLSSLQJ� &RPSDQ\�� ,QF�� Y�

0F$OOLVWHU�� ���� 8�6�� ����� ��� 6�&W�� ����� ������� WKH� 6XSUHPH� &RXUW

DGGUHVVHG� WKH� LVVXH� DV� ZKHWKHU� D� JHQHUDO� DJHQW� IRU� WKH� PDQDJHPHQW� RI

YHVVHOV� RZQHG� E\� WKH� 8QLWHG� 6WDWHV� DQG� RSHUDWHG� E\� WKH� :DU� 6KLSSLQJ

$GPLQLVWUDWLRQ� �0$5$'¶V� SUHGHFHVVRU�� LV� OLDEOH� XQGHU� WKH� -RQHV� $FW�� ��

8�6�&�$�� �� ���� IRU� SHUVRQDO� LQMXULHV� QHJOLJHQWO\� LQIOLFWHG� RQ� VHDPHQ� DIWHU

SDVVDJH�RI�WKH�&ODULILFDWLRQ�$FW�����8�6�&�$���������7KH�&RXUW�KHOG�WKDW�WKH

SXUSRVH� RI� &RQJUHVV¶V� HQDFWPHQW� RI� WKH� &ODULILFDWLRQ� $FW� ZDV� WR� H[WHQG

H[LVWLQJ�ULJKWV�RI�PHUFKDQW�VHDPHQ�WR�DOO�VHDPHQ�HPSOR\HG�WKURXJK�WKH�:DU

6KLSSLQJ� $GPLQLVWUDWLRQ�� � +RZHYHU�� LPSRUWDQWO\�� WKH� &RXUW� FRQFOXGHG� WKDW

DIWHU�SDVVDJH�RI�WKH�&ODULILFDWLRQ�$FW�D�JHQHUDO�DJHQW�IRU�WKH�PDQDJHPHQW�RI

YHVVHOV� RZQHG� E\� WKH� 8QLWHG� 6WDWHV� DQG� RSHUDWHG� E\� WKH� :DU� 6KLSSLQJ

$GPLQLVWUDWLRQ� ZDV� QRW� OLDEOH� XQGHU� WKH� -RQHV� $FW� IRU� SHUVRQDO� LQMXULHV

QHJOLJHQWO\�LQIOLFWHG�RQ�D�VHDPDQ���,G������8�6������

��� 7KHUH�LV�QR�TXHVWLRQ�XQGHU�WKH�IDFWV�RI�WKLV�FDVH�WKDW�WKH�6�6�*RSKHU

6WDWH� ZDV�� DW� DOO� PDWHULDO� WLPHV�� RZQHG� E\� WKH� 8QLWHG� 6WDWHV� WKURXJK

0$5$'�� � 6HH� $IILGDYLW� RI� 3DWULFLD� -HDQ� %DULOH�� 6KLS� 0DQDJHU� &RRUGLQDWRU

0$5$'�� /HWWHU� RI� YHVVHO� DFFHSWDQFH� GDWHG� $XJXVW� ���� ������ 6HUYLFH

$JUHHPHQW�H[HFXWHG�EHWZHHQ�0$5$'�DQG�,QWHURFHDQ�0DQDJHPHQW�RQ�0DUFK

���� ������ DOO� DWWDFKHG� YLD� SUDHFLSH� ILOHG� $XJXVW� ���� ����� DV� VXEVWLWXWHG
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([KLELW� �� WR� ,QWHURFHDQ� 0DQDJHPHQW� &RUSRUDWLRQ¶V� 0RWLRQ� IRU

5HFRQVLGHUDWLRQ�� �6HH�DOVR�/OR\G¶V� 5HJLVWHU� RI� 6KLSSLQJ� DQG� WKH� $PHULFDQ

%XUHDX� RI� 6KLSSLQJ� 5HFRUGV�� DWWDFKHG� DV� ([KLELW� �� WR� ,QWHURFHDQ

0DQDJHPHQW¶V�0RWLRQ�IRU�5HFRQVLGHUDWLRQ��ILOHG�����������6LQFH�WKH�VKLS�ZDV

RZQHG�E\�WKH�8QLWHG�6WDWHV�*RYHUQPHQW��D�VHDPDQ�VXFK�DV�/D&KDSSHOOH�ZDV

WKHUHIRUH� VXEMHFW� WR� WKH� SURYLVLRQV� RI� WKH� &ODULILFDWLRQ� $FW� DQG� WKH

LQFRUSRUDWHG�6XLWV�LQ�$GPLUDOW\�$FW�

���� 6HFWLRQ�����RI�WKH�6XLWV�LQ�$GPLUDOW\�$FW�SUHFOXGHV�UHFRYHU\�DJDLQVW�DQ

DJHQW� RI� WKH� 8QLWHG� 6WDWHV� RSHUDWLQJ� D� JRYHUQPHQW�RZQHG� YHVVHO� RQ� DQ\

FODLP�

���� 6HFWLRQ�����SURYLGHV�

7KDW� ZKHUH� D� UHPHG\� LV� SURYLGHG� E\� WKLV� $FW� LW� VKDOO
KHUHDIWHU�EH�H[FOXVLYH�RI�DQ\�RWKHU�DFWLRQ�E\�UHDVRQ�RI�WKH
VDPH�VXEMHFW�PDWWHU�DJDLQVW�WKH�DJHQW�RU�HPSOR\HH�RI�WKH
8QLWHG� 6WDWHV� RU� RI� DQ\� LQFRUSRUDWHG� RU� XQLQFRUSRUDWHG
DJHQF\� WKHUHRI�� ZKRVH� DFW� RU� RPLVVLRQ� JDYH� ULVH� WR� WKH
FODLP������

��� 8�6�&�� ������ � 6HH� DOVR� 2¶&RQQHOO� Y�� ,QWHURFHDQ� 0DQDJHPHQW

&RUSRUDWLRQ�����)��G�������� ��G��&LUFXLW� ������� GLVFXVVHG� DW� OHQJWK� LQIUD

�³6HFWLRQ� ���� RI� WKH� >6XLWV� LQ� $GPLUDOW\� $FW@�� �� �� ��� SUHFOXGHV� UHFRYHU\

DJDLQVW�DQ�DJHQW�RI�WKH�8QLWHG�6WDWHV�RSHUDWLQJ�D�JRYHUQPHQW�RZQHG�YHVVHO

RQ�DQ\�FODLP�IRU�ZKLFK�WKH�>6XLWV�LQ�$GPLUDOW\�$FW@�RU�WKH�>3XEOLF�9HVVHOV�$FW�

GLVFXVVHG� LQIUD@� SURYLGHV� D� UHPHG\� DJDLQVW� WKH� IHGHUDO� JRYHUQPHQW�´��

3HWLWLRQ�RI� WKH�8QLWHG�6WDWHV�� ���� )�� �G� ����� �������� ��G�� &LU�� ������

FHUW��GHQLHG�����8�6����������6�&W�������������6HFWLRQ�����RI�WKH�6XLWV�LQ
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$GPLUDOW\�$FW�SURYLGHV�WKDW�ZKHUH�UHPHG\�H[LVWV�DJDLQVW�WKH�8QLWHG�6WDWHV

IRU�GDPDJHV�FDXVHG�E\�SXEOLF�YHVVHO�� WKDW� UHPHG\� LV�H[FOXVLYH�RI� UHFRYHU\

DJDLQVW�DQ\�DJHQW�RI� WKH�8QLWHG�6WDWHV�ZKRVH�FRQGXFW�JDYH� ULVH� WR�VXFK�D

FODLP��WKXV�DQ\�SRWHQWLDO�OLDELOLW\�HPSOR\HU�RI�VHDPDQ�KDG�XQGHU� WKH�-RQHV

$FW�LV�LPSXWHG�YLFDULRXVO\�WR�WKH�8QLWHV�6WDWHV��

���� 6HFWLRQ�����RI� WKH�6XLWV� LQ�$GPLUDOW\� $FW� YHVWV� H[FOXVLYH� MXULVGLFWLRQ

IRU� DQ� DGPLUDOW\� VXLW� DJDLQVW� WKH�8QLWHG� 6WDWHV� ZLWKLQ� WKH� )HGHUDO� 'LVWULFW

&RXUWV���6HFWLRQ�����SURYLGHV�

,Q� FDVHV� ZKHUH� LI� VXFK� YHVVHO� ZHUH� SULYDWHO\� RZQHG� RU
RSHUDWHG� �� �� �� RU� LI� D� SULYDWH� SHUVRQ� RU� SURSHUW\� ZHUH
LQYROYHG�� D� SURFHHGLQJ� LQ� DGPLUDOW\� FRXOG� EH�PDLQWDLQHG�
DQ\� DSSURSULDWH� QRQMXU\� SURFHHGLQJ� LQ� SHUVRQDP�PD\� EH
EURXJKW� DJDLQVW� WKH� 8QLWHG� 6WDWHV�� � 6XFK� VXLWV� VKDOO� EH
EURXJKW�LQ�WKH�GLVWULFW�FRXUW�RI�WKH�8QLWHG�6WDWHV������

���8�6�&���������HPSKDVLV�VXSSOLHG��

���� 7KH�3XEOLF�9HVVHOV�$FW�DOVR�DSSOLHV�WR�FODLPV� LQYROYLQJ�SXEOLF�YHVVHOV�

KRZHYHU�LW�WRR�YHVWV�MXULVGLFWLRQ�IRU�FODLPV�DJDLQVW�WKH�)HGHUDO�*RYHUQPHQW

DV� VKLS� RZQHU� ZLWKLQ� WKH� 8�6�� 'LVWULFW� &RXUWV�� � 6HFWLRQ� ���� RI� WKH� 3XEOLF

9HVVHOV�$FW�SURYLGHV�

$� OLEHO� LQ� SHUVRQDP� LQ� DGPLUDOW\�PD\� EH� EURXJKW� DJDLQVW
WKH� 8QLWHG� 6WDWHV� RU� D� SHWLWLRQ� LPSOHDGLQJ� WKH� 8QLWHG
6WDWHV�� IRU� GDPDJHV� FDXVHG� E\� D� SXEOLF� YHVVHO� RI� WKH
8QLWHG�6WDWHV�

���8�6�&�������������8�6�&��������SURYLGHV�WKDW��³6XFK�VXLW�VKDOO�EH�EURXJKW

LQ�WKH�'LVWULFW�&RXUW�RI�WKH�8QLWHG�6WDWHV������´
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���� ,W�LV�DSSDUHQW�WKDW�IURP�WKH�KROGLQJV�LQ�WKH�IHGHUDO�FRXUW�RSLQLRQV�DQG

SURYLVLRQV� LQ� WKH� IHGHUDO� VWDWXWHV� GLVFXVVHG� KHUHLQ� WKDW� WKH� H[FOXVLYH

MXULVGLFWLRQ�IRU�FODLPV�VXFK�DV�$SSHOODQW¶V�OLHV�VROHO\�ZLWK�WKH�IHGHUDO�FRXUWV�

7KH� UHFRUG�RI� WKLV� FDVH�SODLQO\�HVWDEOLVKHV� ,20
V�VWDWXV�DV�DQ�DJHQW�RI� WKH

8�6��DQG�WKDW�WKH�YHVVHO�XSRQ�ZKLFK�$SSHOODQW�ZDV�LQMXUHG��WKH�6�6��*RSKHU

6WDWH��ZDV�EHLQJ�RSHUDWHG�IRU�WKH�8�6��LQ�DFFRUGDQFH�ZLWK�GLUHFWLRQV��RUGHUV�

DQG� UHJXODWLRQV� DV� SURPXOJDWHG� E\� WKH� 8�6�� � 7KXV� RXU� FRXUWV� KDYH� QR

MXULVGLFWLRQ�LQ�WKLV�PDWWHU�

���� 7KLV�VDPH�FRQFOXVLRQ�ZDV�UHDFKHG�E\�D�VLVWHU�DSSHOODWH�FRXUW�LQ�)ORULGD

XQGHU� VLPLODU� FLUFXPVWDQFHV� LQ� WKH� FDVH� RI�&RYH�6KLSSLQJ�� ,QF�� Y��'RVV�

����6R��G������������$0&�������)OD��'LVW��&W��$SS���VW��'LVW����������,Q�WKLV

FDVH�WKH�SODLQWLII�ZDV�LQMXUHG�ZKLOH�SHUIRUPLQJ�UHSDLU�ZRUN�DERDUG�D�WDQNHU

RZQHG�E\�WKH�8QLWHG�6WDWHV�1DY\�DQG�RSHUDWHG�E\�D�VKLSSLQJ�DJHQW��&RYH�

7KH� SODLQWLII� FRPPHQFHG� D� QHJOLJHQFH� DFWLRQ� LQ� WKH� VWDWH� FRXUW� RI� )ORULGD

DJDLQVW�WKH�DJHQW�&RYH�RQO\���&RYH�GLG�QRW�DQVZHU�WKH�FRPSODLQW�DQG�GHIDXOW

MXGJPHQW�ZDV�HQWHUHG�DJDLQVW�LW�E\�WKH�SODLQWLII���7KH�WULDO�FRXUW�UHIXVHG�WR

YDFDWH�WKH�MXGJPHQW���2Q�DSSHDO�WKH�)ORULGD�&RXUW�RI�$SSHDOV�UHYHUVHG�

���� 7KH�&RXUW�KHOG�

7KH� FRPSODLQW� VKRZV� RQ� LWV� IDFH� WKDW� WKH� VKLS� DOOHJHG� WR
KDYH� EHHQ� LQYROYHG� ZDV� D� SXEOLF� YHVVHO� RZQHG� E\� WKH
8QLWHG� 6WDWHV�� � ,Q� ILYH� GLIIHUHQW� SDUDJUDSKV� RI� WKH
FRPSODLQW� WKH� YHVVHO� LV� LGHQWLILHG� DV� WKH� 8616� &ROXPELD�
��8616��LV�DQ�DEEUHYLDWLRQ�IRU�8QLWHG�6WDWHV�1DYDO�6KLS��
7KH� 3XEOLF� 9HVVHOV� $FW� DQG� WKH� 6XLWV� LQ� $GPLUDOW\� $FW
WRJHWKHU� SURYLGH� WKDW� WKH� IHGHUDO� GLVWULFW� FRXUWV� KDYH
H[FOXVLYH�VXEMHFW�PDWWHU� MXULVGLFWLRQ�RI�DFWLRQV�DULVLQJ�RXW
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RI�LQMXULHV�VXVWDLQHG�RQ�SXEOLF�YHVVHOV�RI�WKH�8QLWHG�6WDWHV�
3XUVXDQW�WR�WKHVH�DFWV��DGPLUDOW\�SURFHHGLQJV�LQ�SHUVRQDP
DJDLQVW� WKH� 8QLWHG� 6WDWHV� IRU� GDPDJHV� IRU� LQMXULHV
VXVWDLQHG� RQ� D� SXEOLF� YHVVHO� PD\� EH� EURXJKW� RQO\� LQ
IHGHUDO� FRXUW�� � 6HFWLRQ� ���� RI� WKH� 3XEOLF� 9HVVHOV� $FW
SURYLGHV� WKDW� VXFK� UHPHG\� LV� H[FOXVLYH� RI� DQ\� DFWLRQ
DJDLQVW�WKH�DJHQW�RU�HPSOR\HH�RI�WKH�8QLWHG�6WDWHV�ZKRVH
DFW�RU�RPLVVLRQ�JLYHV�ULVH�WR�WKH�FODLP�

���7KH� FRXUWV� RI� WKLV� VWDWH� KDYH� QR� VXEMHFW� PDWWHU
MXULVGLFWLRQ� RYHU� VXLWV� IRU� GDPDJHV� DJDLQVW� DJHQWV� RI� WKH
8QLWHG�6WDWHV�IRU�LQMXULHV�RU�GDPDJHV�VXVWDLQHG�RQ�D�SXEOLF
YHVVHO���6WDWH�FRXUWV�GR�QRW�HYHQ�KDYH�FRQFXUUHQW�VXEMHFW
PDWWHU� MXULVGLFWLRQ� RYHU� VXLWV� DJDLQVW� WKH� 8QLWHG� 6WDWHV
WKDW�DUH�WLPHO\�EURXJKW�ZLWKLQ�WKH�WZR�\HDU�OLPLWDWLRQ���1R
DGPLUDOW\� SURFHHGLQJV� DJDLQVW� DQ� DJHQW� RI� WKH� 8QLWHG
6WDWHV�PD\�EH�PDLQWDLQHG�IRU�LQMXULHV�RFFXUULQJ�RQ�D�SXEOLF
YHVVHO�VLQFH�WKH�SODLQWLII�KDV�DQ�DGHTXDWH� UHPHG\�DJDLQVW
WKH�8QLWHG�6WDWHV�SXUVXDQW�WR�WKH�$FWV���7KHUHIRUH��RQO\�D
WLPHO\� DGPLUDOW\� SURFHHGLQJ� DJDLQVW� WKH� 8QLWHG� 6WDWHV
FRXOG�KDYH�EHHQ�PDLQWDLQHG�XQGHU� WKH� IDFWV� RI� WKLV� FDVH�
:DWWV�Y�3LQFNQH\������)��G��������&LU���������'R\OH�Y�
%HWKOHKHP�6WHHO�&RUSRUDWLRQ�������$0&�����������)��G
���� ��� &LU�� ������� &DUWHU� Y�� $PHULFDQ� ([SRUW
,VEUDQGWVHQ�/LQHV��,QF��������$0&�����������)��G�����
���&LU�������

����6R���G������������������$0&������������

���� )XUWKHU� ZH� HPSKDVL]H� WKDW� ODFN� RI� VXEMHFW� PDWWHU� MXULVGLFWLRQ� LV� D

GHIHQVH�WKDW�FDQQRW�EH�ZDLYHG���6KLHOGV�Y��&�'��-RKQVRQ�0DULQH�6HUYLFH�

����$��G�����������Q����3D�6XSHU����������$V�VWDWHG�E\�RXU�6XSUHPH�&RXUW

LQ�'H&RDWVZRUWK�Y��-RQHV������3D�����������$��G�����

�,W� LV� QHYHU� WRR� ODWH� WR� DWWDFN� D� MXGJPHQW� RU� GHFUHH� IRU
ZDQW�RI�MXULVGLFWLRQ��7KDW�TXHVWLRQ�LV�DOZD\V�RSHQ����,Q�5H
6LPSVRQ
V� (VWDWH�� ���� 3D�� ����� ����� ��� $�
���BBB���������6XFK�D�MXGJPHQW�LV�HQWLWOHG�WR�QR�DXWKRULW\
RU� UHVSHFW�� DQG� LV� VXEMHFW� WR� LPSHDFKPHQW� LQ� FROODWHUDO
SURFHHGLQJV�DW�DQ\�WLPH�E\�RQH�ZKRVH�ULJKWV�LW�SXUSRUWV�WR
DIIHFW��� �0RVNRZLW]
V� 5HJLVWUDWLRQ� &DVH�� ���� 3D�� ����
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���������$������BBB���������7KH�ZDQW�RI�MXULVGLFWLRQ�RYHU
WKH�VXEMHFW�PDWWHU�PD\�EH�TXHVWLRQHG�DW�DQ\�WLPH��,W�PD\
EH� TXHVWLRQHG� HLWKHU� LQ� WKH� WULDO� FRXUW�� EHIRUH� RU� DIWHU
MXGJPHQW��RU�IRU�WKH�ILUVW�WLPH�LQ�DQ�DSSHOODWH�FRXUW��DQG�LW
LV� IDWDO� DW� DQ\� VWDJH� RI� WKH� SURFHHGLQJV�� HYHQ� ZKHQ
FROODWHUDOO\� LQYROYHG� �� �� �� ��� � ,Q� 5H� 3DWWHUVRQ
V� (VWDWH�
���� 3D�� ����� ����� ��� $��G� ����� ���� ������� �HPSKDVLV
DGGHG���0RUHRYHU��>LW@� LV� �ZHOO� VHWWOHG� WKDW�D� MXGJPHQW�RU
GHFUHH�UHQGHUHG�E\�D�FRXUW�ZKLFK�ODFNV� MXULVGLFWLRQ�RI�WKH
VXEMHFW� PDWWHU� RU� RI� WKH� SHUVRQ� LV� QXOO� DQG� YRLG� DQG� LV
VXEMHFW�WR�DWWDFN�E\�WKH�SDUWLHV�LQ�WKH�VDPH�FRXUW�RU�PD\
EH� FROODWHUDOO\� DWWDFNHG� DW� DQ\� WLPH��� � &RP�� H[� UHO�
+RZDUG� Y�� +RZDUG�� ���� 3D�� 6XSHU�� ����� ����� ��� $��G
����������������

,G���DW��������������$��G�DW�������6HH�DOVR�%XQW�Y��3HQVLRQ�0RUWJDJH

$VVRFLDWHV�� ���� $��G� ������ ����� �3D�6XSHU�� ������ �,VVXHV� UHODWLQJ� WR

VXEMHFW�PDWWHU�MXULVGLFWLRQ�DUH�QHYHU�ZDLYHG��

���� 7KH�HIIHFW�RI�WKH�DERYH�UHIHUHQFHG�IHGHUDO�VWDWXWHV�LQ�EDUULQJ�D�FODLP

IRU� LQMXU\�E\�D�VHDPDQ�GLUHFWO\�DJDLQVW� ,20�EHFDXVH�RI� ,20¶V�VWDWXV�DV�DQ

DJHQW� RI� WKH� 8QLWHG� 6WDWHV� *RYHUQPHQW� KDV� EHHQ� DQDO\]HG� E\� RXU� 7KLUG

&LUFXLW� &RXUW� RI� $SSHDOV� LQ� WKH� FDVH� RI� 2
&RQQHOO� Y�� ,QWHU2FHDQ

0DQDJHPHQW�&RUS������)��UG������UG�&LU���������ZKLFK�DOVR�DURVH�RXW�RI

DQ� RFFXUUHQFH� RQ� WKH� YHU\� VDPH� YHVVHO� LQYROYHG� LQ� WKH� LQVWDQW� FDVH�� WKH

*RSKHU�6WDWH�� � ,Q�������0U��2¶&RQQHOO� KDG� EHHQ� HPSOR\HG� DV� D�PHUFKDQW

VHDPDQ� DERDUG� WKH� *RSKHU� 6WDWH�� ZKLFK� DV� UHFRXQWHG� DERYH�� ZDV� DW� WKH

WLPH� RZQHG� E\� WKH� 8QLWHG� 6WDWHV� 0DULWLPH� $GPLQLVWUDWLRQ� �0$5$'��� DQG

RSHUDWHG�E\�,20�DV�DJHQW�IRU�WKH�8QLWHG�6WDWHV���2Q�-XO\�����������ZKLOH�RQ

ERDUG�WKH�*RSKHU�6WDWH��2¶&RQQHOO�DFFLGHQWDOO\�VHYHUHG�WKH�WHQGRQ�LQ�KLV�OHIW

OLWWOH� ILQJHU� ZKLOH� RSHUDWLQJ� D� JULQGLQJ� ZKHHO�� � ,Q� 1RYHPEHU� RI� �����
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2¶&RQQHOO�VLJQHG�D�UHOHDVH�LQ�IDYRU�RI�,20��LQ�UHWXUQ�IRU�ZKLFK�,20�DJUHHG�WR

SD\� KLP� IRU� ORVW� ZDJHV� DQG�PHGLFDO� H[SHQVHV� LQFXUUHG� DV� D� UHVXOW� RI� WKH

LQMXU\����%HFDXVH�,20�GHOD\HG�LQ�SD\LQJ�2¶&RQQHOO¶V�PHGLFDO�ELOOV��2¶&RQQHOO

ILOHG�DQ�DFWLRQ�DOOHJLQJ� WKDW� ,20�ZDV� OLDEOH� IRU� SXQLWLYH�GDPDJHV� LQ� WKDW� LW

KDG�DUELWUDULO\�DQG�FDSULFLRXVO\�GHOD\HG�SD\LQJ�PDLQWHQDQFH�DQG�FXUH���,20

PRYHG� WR� GLVPLVV� WKLV� FODLP� SXUVXDQW� WR� )HGHUDO� 5XOH� RI� &LYLO� 3URFHGXUH

���E������FRQWHQGLQJ�WKDW�WKH�H[FOXVLYLW\�SURYLVLRQ�RI�WKH�6XLWV�LQ�$GPLUDOW\

$FW�>6$$@�����8�6�&��$SS���������VHW�IRUWK�IXOO\�VXSUD��SUHFOXGHV�D�VHDPDQ¶V

FODLP�IRU�PDLQWHQDQFH�DQG�FXUH�DJDLQVW�D�SULYDWH�RSHUDWRU�RI�D�YHVVHO�RZQHG

E\� WKH�8QLWHG�6WDWHV�� � 7KH�'LVWULFW�&RXUW� JUDQWHG� ,20¶V�PRWLRQ� WR� GLVPLVV

KROGLQJ� WKDW� DOO� RI�2¶&RQQHOO¶V� SHUVRQDO� LQMXULHV� FODLPV� IHOO�ZLWKLQ� WKH� VDPH

VXEMHFW�PDWWHU�DV�D�FODLP�IRU�ZKLFK�WKH�6XLWV�LQ�$GPLUDOW\�$FW��6$$��SURYLGHV

D�UHPHG\�DQG�WKHUHIRUH�ZLWKLQ�WKH�H[FOXVLYLW\�SURYLVLRQ�RI�WKH�$FW�

���� 7KH�SULPDU\�LVVXH�2¶&RQQHOO� UDLVHG�RQ�DSSHDO�ZDV�ZKHWKHU�D�SXQLWLYH

GDPDJH�FODLP��ZKLFK�ZDV�SUHPLVHG�RQ�DQ�DOOHJHG�DUELWUDU\�DQG�ZLOOIXO�IDLOXUH

RQ�WKH�SDUW�RI�,20�WR�SD\�2¶&RQQHOO¶V�PDLQWHQDQFH�DQG�FXUH�H[SHQVHV��ZDV

EDUUHG�E\����8�6�&��������� �7KH�&LUFXLW�&RXUW� IRXQG� WKDW�2¶&RQQHOO¶V� FODLP

ZDV�EDUUHG�E\����8�6�&�������

����������������������������������

��$V�WKH�&LUFXLW�&RXUW�H[SODLQHG��³$OWKRXJK�WKH�UHFRUG�GRHV�QRW�GLVFORVH
ZKHWKHU�WKH�8QLWHG�6WDWHV�UHLPEXUVHG�,20�IRU�LWV�SD\PHQW�WR�2¶&RQQHOO��,20
PDGH�WKRVH�SD\PHQWV�DV�DQ�DJHQW�IRU�WKH�8QLWHG�6WDWHV�DQG�SUHVXPDEO\
VRXJKW�UHLPEXUVHPHQW�IRU�WKHP�´�6HH�2¶&RQQHOO�DW����)��G����
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���� 7KH� &LUFXLW� &RXUW� LQ� UHYLHZ�KHOG� WKDW� WKH� 6$$� UHTXLUHV� D� VHDPDQ� WR

EULQJ�KLV�DFWLRQ�DJDLQVW�WKH�8QLWHG�6WDWHV�DQG�QRW�LWV�DJHQW��WR�FROOHFW�XQSDLG

PDLQWHQDQFH� DQG� FXUH�� � 7KH� &LUFXLW� &RXUW� KHOG� WKH� VXEMHFW� PDWWHU� RI

2¶&RQQHOO¶V� FODLP��ZKLFK�ZDV� DQ�DOOHJHG�DUELWUDU\� DQG�ZLOOIXO� IDLOXUH� WR� SD\

WKH�FODLP�IRU�PDLQWHQDQFH�DQG�FXUH��FDQQRW�EH�UHJDUGHG�DV�D�FDXVH�RI�DFWLRQ

VHSDUDWH� IURP� VLPSOH� IDLOXUH� WR� SD\� PDLQWHQDQFH� DQG� FXUH� EHQHILWV� ZKHQ

GXH���6XFK�SXQLWLYH�GDPDJHV�FDQ�EH�FRQVLGHUHG�QR�PRUH�WKDQ�DQ�DGGLWLRQDO

UHPHG\�ZLWKLQ�WKH�VHDPDQ¶V�PDLQWHQDQFH�DQG�FXUH�DFWLRQ���7KXV�LW�ZDV�KHOG

WKH� UHPHG\� SURYLGHG� E\� WKH� 6$$� HQFRPSDVVHV� WKH� VHDPDQ¶V� UHPHG\� IRU

DUELWUDU\�DQG�ZLOOIXO�IDLOXUH�WR�SD\�PDLQWHQDQFH�DQG�FXUH�EHQHILWV�ZKHQ�GXH�

DQG�QHFHVVDULO\�EDUV�DQ\�VXFK�DFWLRQ�DJDLQVW� ,20�� �2¶&RQQHOO�����)��G�DW

�������FLWLQJ�0DQXHO�Y��8QLWHG�6WDWHV�����)��G��������������WK�&LU�������

���� ,W� LV� FOHDU� WKHQ�� FRQWUDU\� WR� DSSHOODQW¶V� FRQWHQWLRQ� LQ� RXU� FDVH�� DOO

FODLPV� RI� ZKDWVRHYHU� QDWXUH� DQG� FDXVH�� LQFOXGLQJ� SXQLWLYH� GDPDJHV�� IRU

LQMXULHV� RFFXUULQJ� RQ� D� VKLS� RZQHG� E\� WKH� 8QLWHG� 6WDWHV�PXVW� EH� EURXJKW

RQO\�DJDLQVW�WKH�8QLWHG�6WDWHV� LQ�D� IHGHUDO� FRXUW�DQG�QRW� DJDLQVW� LWV� DJHQW

ZKR�LV�RSHUDWLQJ�WKH�VKLS���7KH�UHDVRQ�LV�FOHDU�±��DQ�DYRLGDQFH�RI�GXSOLFDWLRQ

RI� MXULVGLFWLRQ� RYHU� LQMXU\� FODLPV� E\� ERWK� VWDWH� DQG� IHGHUDO� FRXUWV�� ZKLFK

ZRXOG�SURGXFH�XQFHUWDLQ��FRQIOLFWLQJ�UHVXOWV�ZKHQHYHU�VHDPHQ�DUH�LQMXUHG�RQ

8QLWHG�6WDWHV�YHVVHOV�DQG�WKHQ�VHHN�UHFRYHU\�

���� 2UGHU�DIILUPHG�


