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��� 7KH� &RPPRQZHDOWK� DSSHDOV� IURP� WKH� 6HSWHPEHU� ���� ����� 2UGHU

JUDQWLQJ� WKH� � PRWLRQ� WR� GLVPLVV� WKH� MXYHQLOH� SHWLWLRQ� DQG� ILQGLQJ� MXYHQLOH

DSSHOOHH� 'DOOHQEDFK¶V� GXH� SURFHVV� ULJKW� WR� D� VSHHG\� WULDO� LQ� D� MXYHQLOH

GHOLQTXHQF\�SURFHHGLQJ�ZDV�YLRODWHG�

��� 2Q�RU�DERXW�0DUFK��������DQG�����������DSSHOOHH�(GZDUG�'DOOHQEDFK�

D� MXYHQLOH�� DOOHJHGO\� SHUIRUPHG� WKH� GHOLQTXHQW� DFWV� RI� KDUDVVPHQW� E\

FRPPXQLFDWLRQ��� HWKQLF� LQWLPLGDWLRQ�� DQG� WHUURULVWLF� WKUHDWV��� � 7KH� MXYHQLOH

SHWLWLRQ� ILOHG� RQ� 0DUFK� ���� ����� DOOHJHG� WKDW� 'DOOHQEDFK� WHOHSKRQHG� D

6SDQLVK� IDPLO\�� XWWHUHG�HWKQLF� VOXUV�� WROG� WKHP� WKH\�GLG�QRW� EHORQJ� LQ� WKLV

FRXQWU\�EHFDXVH�LW�LV�DQ�$U\DQ�QDWLRQ�DQG�WKUHDWHQHG�WR�EORZ�XS�WKHLU�KRXVH�

                                        
1 ���3D�&�6�$���������D�����

2 ,G����������D��

3 ,G����������
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��� $SSHOOHH� FRQWHVWHG� WKH� DOOHJDWLRQV� RI� WKH� SHWLWLRQ� DQG� D� KHDULQJ�ZDV

VHW� IRU� $XJXVW� ���� ������ � 2Q� $XJXVW� ���� ������ WKH� &RPPRQZHDOWK

UHTXHVWHG��DQG�ZDV�JUDQWHG��D�FRQWLQXDQFH�XQWLO�D� ODWHU�GDWH�EDVHG�RQ� WKH

XQDYDLODELOLW\�RI�WKH�YLFWLP�WR�WHVWLI\���2Q�$XJXVW����������WKH�FRXUW�HQWHUHG

LWV�RUGHU� UHVFKHGXOLQJ� WKH� FRQWLQXHG�KHDULQJ� IRU�6HSWHPEHU����������� �2Q

6HSWHPEHU� ���� ������ DSSHOOHH� ILOHG� D� PRWLRQ� WR� GLVPLVV�� ZKLFK� WKH� FRXUW

JUDQWHG�DIWHU�KHDULQJ�DUJXPHQW�IURP�ERWK�SDUWLHV��7KLV�DSSHDO�IROORZHG�

��� 7KH�&RPPRQZHDOWK�UDLVHV�WKH�IROORZLQJ�TXHVWLRQV�IRU�RXU�UHYLHZ�

�� 'LG� WKH� -XYHQLOH� &RXUW� HUU� LQ� FRQFOXGLQJ� WKDW� D
MXYHQLOH� KDV� D� MXGLFLDOO\� UHFRJQL]HG� ULJKW� WR� D
VSHHG\�WULDO"

�� (YHQ� LI� D� MXYHQLOH� KDV� D� OHJDOO\� UHFRJQL]HG� ULJKW
WR�D�VSHHG\�WULDO��ZHUH�WKH�VSHHG\�WULDO� ULJKWV�RI
WKH�MXYHQLOH�LQYROYHG�LQ�WKLV�FDVH�YLRODWHG"

�$SSHOODQW¶V�%ULHI�DW����

��� ,Q�WKLV�PDWWHU��ZH�PXVW�GHWHUPLQH�ZKHWKHU�WKH�FRXUW�EHORZ�FRPPLWWHG

DQ� HUURU� RI� ODZ� RU� DQ� DEXVH� RI� GLVFUHWLRQ� ZKHQ� LW� GLVPLVVHG� DSSHOOHH¶V

MXYHQLOH�SHWLWLRQ�RQ�WKH�EDVLV�WKDW�KLV�GXH�SURFHVV�ULJKW�WR�D�VSHHG\�WULDO�LQ

KLV�MXYHQLOH�GHOLQTXHQF\�SURFHHGLQJ�KDG�EHHQ�YLRODWHG�

��� :H�EHJLQ�E\�QRWLQJ�WKDW�3D�5�&ULP�3��������3URPSW�WULDO���D������WKH

SURYLVLRQ�UHTXLULQJ�D�FULPLQDO�WULDO�EH�KHOG�QR�ODWHU�WKDQ�����GD\V�IURP�WKH

GDWH� RQ� ZKLFK� WKH� FRPSODLQW� LV� ILOHG�� LV� QRW� DSSOLFDEOH� WR� MXYHQLOH

SURFHHGLQJV��5XOH����6FRSH�RI�5XOHV��SURYLGHV�
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58/(�����6&23(�2)�58/(6

����D��7KHVH� UXOHV� VKDOO� JRYHUQ� FULPLQDO
SURFHHGLQJV� LQ� DOO� FRXUWV� LQFOXGLQJ� FRXUWV� QRW� RI
UHFRUG�� � 8QOHVV� RWKHUZLVH� VSHFLILFDOO\� SURYLGHG�
WKHVH�UXOHV�VKDOO�QRW�DSSO\�WR�MXYHQLOH�RU�GRPHVWLF
UHODWLRQV�SURFHHGLQJV�

3D�5�&ULP�3������D����$FFRUGLQJO\��WKH�FRXUW�EHORZ�FRUUHFWO\�IRXQG�WKDW��DV�D

PDWWHU�RI�ODZ��5XOH�����¶V�JXDUDQWHH�RI�D�VSHHG\�WULDO�WR�FULPLQDO�GHIHQGDQWV

LV�LQDSSOLFDEOH�WR�MXYHQLOH�SURFHHGLQJV��

��� 7KH�&RPPRQZHDOWK�DVVHUWV�WKHUH�LV�QR�MXGLFLDOO\�UHFRJQL]HG�ULJKW�WR�D

VSHHG\�WULDO�LQ�MXYHQLOH�SURFHHGLQJV�DQG�LV�FRUUHFW�LQ�WKDW��WR�GDWH��ERWK�WKH

3HQQV\OYDQLD� $SSHOODWH� &RXUWV� DQG� WKH�8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� KDYH

UHPDLQHG�VLOHQW�ZLWK�UHVSHFW�WR�WKH�LVVXH�RI�ZKHWKHU�MXYHQLOHV�KDYH�WKH�ULJKW

WR� VSHHG\� WULDOV�� � &RPPRQZHDOWK� Y�� 6DGOHU�� ���� $��G� ���� �3D�� 6XSHU�

�������&RPPRQZHDOWK�Y��0LWFKHOO������$��G�����������3D��6XSHU��������

+RZHYHU�� WKHVH� VDPH� FRXUWV� KDYH� QRW� EHHQ� VLOHQW� ZLWK� UHVSHFW� WR� WKH

DSSOLFDELOLW\� RI� ��WK� $PHQGPHQW� GXH� SURFHVV� ULJKWV� WR� MXYHQLOHV� LQ

GHOLQTXHQF\�SURFHHGLQJV�

��� 7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW��LQ�.HQW�Y��8QLWHG�6WDWHV������8�6�

��������/�(G��G������������VHW�IRUWK�WKH�IROORZLQJ�VWDWHPHQW�UHJDUGLQJ�WKH

ULJKWV�RI�MXYHQLOHV�LQ�GHOLQTXHQF\�SURFHHGLQJV�

���:H� GR� QRW� PHDQ� E\� WKLV� WR� LQGLFDWH� WKDW� WKH
KHDULQJ� WR� EH� KHOG� PXVW� FRQIRUP� ZLWK� DOO� RI� WKH

                                        
4 3HQQV\OYDQLD� 5XOH� RI� &ULPLQDO� 3URFHGXUH� �����D����� SURYLGHV� WKDW� 5XOH
����� GRHV� QRW� EHJLQ� WR� UXQ� IRU� D� MXYHQLOH� XQOHVV� DQG� XQWLO� WKH� FDVH� LV
WUDQVIHUUHG�WR�WKH�FULPLQDO�RU�WULDO�GLYLVLRQ�
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UHTXLUHPHQWV�RI�D�FULPLQDO�WULDO�RU�HYHQ�RI�WKH�XVXDO
DGPLQLVWUDWLYH� KHDULQJ�� EXW� ZH� GR� KROG� WKDW� WKH
KHDULQJ�PXVW� PHDVXUH� XS� WR� WKH� HVVHQWLDOV� RI� GXH
SURFHVV�DQG�IDLU�WUHDWPHQW�

,G��DW���������/�(G��G�DW���������7KLV�UHFRJQLWLRQ�RI�D�MXYHQLOH¶V�ULJKW�WR�WKH

HVVHQWLDOV� RI� GXH� SURFHVV� DQG� IDLU� WUHDWPHQW� LQ� MXYHQLOH� SURFHHGLQJV� KDV

EHHQ�GHILQHG�PRUH�VSHFLILFDOO\�E\�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�RYHU�WKH

\HDUV�� � 7KH� &RXUW� KDV� KHOG� WKDW� WKHUH� LV� QR� MXYHQLOH� ULJKW� WR� EDLO�� WR

LQGLFWPHQW� E\�JUDQG� MXU\�� WR� D� SXEOLF� WULDO� RU� WR� WULDO� E\� MXU\�� �,G�� DW� ����

<HW�� WKH� &RXUW� IRXQG� WKDW� WKH� GXH� SURFHVV� FODXVH� RI� WKH� ��WK� $PHQGPHQW

UHTXLUHV�MXYHQLOHV�LQ�GHOLQTXHQF\�SURFHHGLQJV�WR�UHFHLYH�DGHTXDWH�DQG�WLPHO\

ZULWWHQ� QRWLFH� RI� FKDUJHV� DQG� KHDULQJV�� DGYLFH� DV� WR� WKH� ULJKW� WR� FRXQVHO�

UHWDLQHG� RU� DSSRLQWHG�� FRQIURQWDWLRQ�� FURVV�H[DPLQDWLRQ� DQG� WKH� SULYLOHJH

DJDLQVW�VHOI�LQFULPLQDWLRQ���,Q�UH�*DXOW������8�6��������/�(G��G������������

$GGLWLRQDOO\�� WKH� &RXUW� KDV� KHOG� WKH� GXH� SURFHVV� FODXVH� UHTXLUHV� WKDW� WKH

SURRI� EH\RQG� D� UHDVRQDEOH� GRXEW� VWDQGDUG� DSSOLFDEOH� LQ� FULPLQDO� FDVHV� EH

DSSOLHG�LQ�WKH�DGMXGLFDWLRQ�VWDJH�RI�D� MXYHQLOH�GHOLQTXHQF\�SURFHHGLQJ�� �,Q

UH�:LQVKLS������8�6����������/�(G��G������������

��� 7KLV� &RXUW� VXPPDUL]HG� LWV� XQGHUVWDQGLQJ� RI� WKH� DSSOLFDELOLW\� RI� GXH

SURFHVV�ULJKWV�WR�MXYHQLOHV�LQ�&RPPRQZHDOWK�Y��-RKQVRQ������$��G������

�3D��6XSHU���������DQ�2SLQLRQ�ZLWK�ZKLFK�WKH�SOXUDOLW\�H[SUHVVHG�DJUHHPHQW

LQ�0F.HLYHU�Y��3HQQV\OYDQLD������8�6����������/�(G��G�����������������

,W�LV�FOHDU�WR�XV�WKDW�WKH�6XSUHPH�&RXUW�KDV�SURSHUO\
DWWHPSWHG� WR� VWULNH� D� MXGLFLRXV�EDODQFH�E\� LQMHFWLQJ
SURFHGXUDO�RUGHUOLQHVV�LQWR�WKH�MXYHQLOH�FRXUW�V\VWHP�
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,W�LV�VHHNLQJ�WR�UHYHUVH�WKH�WUHQG�ZKHUHE\�WKH�µFKLOG
UHFHLYHV�WKH�ZRUVW�RI�ERWK�ZRUOGV�¶�«�

-RKQVRQ�� DW� ���� � 0RUHRYHU�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� DUWLFXODWHG

WKDW�WKH�DSSOLFDEOH�GXH�SURFHVV�VWDQGDUG�GHYHORSHG�E\�*DXOW�DQG�:LQVKLS

LV�³IXQGDPHQWDO�IDLUQHVV´�LQ�MXYHQLOH�GHOLQTXHQF\�SURFHHGLQJV���0F.HLYHU�DW

����

���� 7KH� UHODWLYH� LQIRUPDOLW\� RI� MXYHQLOH� SURFHHGLQJV�� DV� FRPSDUHG� WR� WKH

ULJLGLW\�RI�WKH�UXOHV�RI�WKH�DGYHUVDULDO�FULPLQDO�V\VWHP��UHIOHFWV�WKH�GLIIHULQJ

JRDOV�RI� WKH� MXYHQLOH�V\VWHP�� UHIRUPDWLRQ�DQG� UHKDELOLWDWLRQ��DV�RSSRVHG� WR

SXQLVKPHQW�DQG�UHWULEXWLRQ���7KH�UROH�RI�WKH�VWDWH�DV�SDUHQV�SDWULDH�IRU�WKH

MXYHQLOH�LQ�GHOLQTXHQF\�SURFHHGLQJV�IXUWKHU�HPSKDVL]HV�WKH�FRQWUDVW�LQ�JRDOV

RI� WKH� WZR� V\VWHPV�� 7KH� VWDWH¶V� UROH� DV� SURWHFWRU� GRHV� QRW� HOLPLQDWH� WKH

MXYHQLOH¶V�ULJKWV�WR�D�³IXQGDPHQWDOO\�IDLU´�SURFHHGLQJ�XQGHU�WKH�GXH�SURFHVV

FODXVH���5DWKHU��LQ�LWV�SURWHFWLYH�UROH�WKH�VWDWH�PXVW�FRQVLGHU�WKH�LPSRUWDQFH

RI� WLPH� LQ� D� GHYHORSLQJ� FKLOG¶V� OLIH� LQ� DWWHPSWLQJ� WR� IDVKLRQ� D� VXFFHVVIXO

UHKDELOLWDWLRQ�SURJUDP�IRU�HDFK�MXYHQLOH�� �$V�WKH�MXYHQLOH�\HDUV�DUH�PDUNHG

ZLWK� VLJQLILFDQW� FKDQJHV� DQG� UDSLG� GHYHORSPHQW�� FKLOGUHQ� H[SHULHQFH� DQ

DFFHOHUDWLRQ� LQ� WKH� SDVVDJH� RI� WLPH� VR� WKDW�� WR� D� MXYHQLOH�� RQH� \HDU� PD\

VHHP� WR� EH� ILYH�� � 7R� HQVXUH� VXFFHVVIXO� UHKDELOLWDWLRQ�� WKH� UHIRUPDWLRQ

SURJUDP��LQFOXGLQJ�SXQLVKPHQW��PXVW�FRPPHQFH�ZLWKLQ�D�UHDVRQDEOH�WLPH�RI

WKH� FKLOG¶V� GHOLQTXHQW� DFW� VR� WKDW� WKH� FKLOG� FDQ� FRPSUHKHQG� WKH

FRQVHTXHQFHV�RI�KLV�DFW�DQG�WKH�QHHG�IRU�UHIRUP���$V�D�UHVXOW��WKH�FRQFHSW�RI

³IXQGDPHQWDO�IDLUQHVV´�LQ�MXYHQLOH�SURFHHGLQJV�ZRXOG�VHHP�WR�UHTXLUH�WKDW�DW
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OHDVW�VRPH�OLPLW�EH�SODFHG�RQ�WKH�OHQJWK�RI�WLPH�EHWZHHQ�WKH�GHOLQTXHQW�DFW

DQG�WKH�FDVH�GLVSRVLWLRQ��LQFOXGLQJ�DQ\�DVVRFLDWHG�SXQLVKPHQW�

���� :H�WXUQ�WR�DQ�H[DPLQDWLRQ�RI�WKH�RQO\�3HQQV\OYDQLD�VWDWXWRU\�DXWKRULW\

RQ� WKH� VXEMHFW�� � 7KH� -XYHQLOH� $FW�� ��� 3D�&�6�$�� �������D��� 5HOHDVH� RU

KROGLQJ�RI�KHDULQJ��SURYLGHV�WKDW�D�KHDULQJ�PXVW�EH�KHOG�ZLWKLQ�WHQ�GD\V�RI

WKH�ILOLQJ�RI�D�MXYHQLOH�SHWLWLRQ�ZKHQ�WKH�FKLOG�LV�LQ�GHWHQWLRQ�RU�VKHOWHU�FDUH�

RU�WKH�FKLOG�PXVW�EH�UHOHDVHG����7KLV�SURYLVLRQ�VSHFLILFDOO\�JUDQWV�D�WHQ�GD\

VSHHG\�WULDO�ULJKW�WR�MXYHQLOHV�ZKR�KDYH�FRPPLWWHG�DQ�RIIHQVH�ZRUWK\�RI�SUH�

KHDULQJ� GHWHQWLRQ�� � 7KH� VWDWXWH� SURYLGHV� QR� VLPLODU� VSHHG\� WULDO� ULJKW� IRU

MXYHQLOHV� ZKR� KDYH� FRPPLWWHG� OHVV� VHULRXV� RIIHQVH�V�� DQG� KDYH� QRW� EHHQ

KHOG�LQ�GHWHQWLRQ���7KHUH�ZRXOG��WKXV��DSSHDU�WR�EH�QR�WLPH�OLPLW�LPSRVHG�DV

WR�ZKHQ� D�KHDULQJ�PXVW� EH�KHOG� IROORZLQJ� WKH� ILOLQJ� RI� D� MXYHQLOH� SHWLWLRQ�

XQOHVV�FRQVWLWXWLRQDO�GXH�SURFHVV�VR�UHTXLUHV�

���� 7KH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� SUHYLRXVO\� KDV� FRQVLGHUHG� WKH

TXHVWLRQ�RI�ZKHWKHU�WKH�VSHFLILF�VSHHG\�WULDO�ULJKW�RI�5XOH������LV�UHTXLUHG�E\

WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ� DQG� DQVZHUHG� LQ� WKH� QHJDWLYH�

&RPPRQZHDOWK�Y��0\ULFN������3D����������������$��G�����������������

$GGLWLRQDOO\�� ZH� KDYH� VWDWHG� WKDW� 5XOH� ����� LV� QRW� UHTXLUHG� E\� WKH� �WK

$PHQGPHQW�RI�WKH�8QLWHG�6WDWHV��EXW�LQWHQGHG�RQO\�WR�LPSOHPHQW�DQG�JLYH

                                        
5 7KLV�SURYLVLRQ�GRHV�QRW�DSSO\�WR�WKH�LQVWDQW�PDWWHU�EHFDXVH�'DOOHQEDFK�ZDV
QRW�LQ�GHWHQWLRQ�SHQGLQJ�D�KHDULQJ�
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VXEVWDQFH�WR�WKDW�SURYLVLRQ���&RPPRQZHDOWK�Y��%RQG������$��G���������

�3D�� 6XSHU�� ������� &RPPRQZHDOWK� Y�� 6DGOHU�� ���� $��G� ����� ���� �3D�

6XSHU���������VHH�-RQHV�Y��&RPPRQZHDOWK������3D����������������$��G

������ ����� �������� � ,Q� FRQVLGHUDWLRQ� RI� WKLV� VDPH� TXHVWLRQ�� WKH� 8QLWHG

6WDWHV�6XSUHPH�&RXUW�KDV�VWDWHG�³ZH�ILQG�QR�FRQVWLWXWLRQDO�EDVLV�IRU�KROGLQJ

WKDW�WKH�VSHHG\�WULDO�ULJKW�FDQ�EH�TXDQWLILHG�LQWR�D�VSHFLILHG�QXPEHU�RI�GD\V

RU�PRQWKV�´��%DUNHU�Y��:LQJR������8�6���������������6�&W����������������

/�(G��G��������������$V�D�UHVXOW��LW�LV�FOHDU�WKDW�QHLWKHU�GXH�SURFHVV�QRU�WKH

8QLWHG�6WDWHV�&RQVWLWXWLRQ�PDQGDWH� WKDW� MXYHQLOHV� �RU� DGXOWV�� UHFHLYH� D��WK

$PHQGPHQW�VSHHG\�WULDO�ULJKW�LQ�WKH�VSHFLILF��TXDQWLILHG�IRUP�RI�5XOH������

���� 1R� 3HQQV\OYDQLD� GHFLVLRQ� KDV� KHOG� WKDW� MXYHQLOHV�� XQGHU� WKH� GXH

SURFHVV� FODXVH� RI� WKH� ��WK� $PHQGPHQW�� KDYH� WKH� ULJKW� WR� D� VSHHG\� WULDO�

+RZHYHU�� FRXUWV� LQ� RWKHU� MXULVGLFWLRQV�KDYH�KHOG� WKDW� GXH� SURFHVV� UHTXLUHV

WKDW�MXYHQLOHV�EH�DIIRUGHG�WKH�ULJKW�WR�D�VSHHG\�WULDO���6DGOHU��VXSUD�DW����

Q�����VHH�8QLWHG�6WDWHV�Y��)XUH\������)��G�������QG�&LU���������3LODQG�Y�

&ODUN� &RXQW\� -XYHQLOH� &RXUW� 6HUYLFHV�� ��� 1HY�� ����� ���� 3��G� ���

��������3�9��Y��'LVWULFW�&RXUW��&ROR�������3��G�������������,Q�WKH�0DWWHU

RI�$QWKRQ\�3�������0LVF���G�����������1�<�6��G������������

���� ,Q�)XUH\��WKH��QG�&LUFXLW�&RXUW�RI�$SSHDOV�FLWHG�0F.HLYHU�DQG�*DXOW

DV�VXSSRUW�IRU�LWV�ILQGLQJ�WKDW�WKH�(DVWHUQ�'LVWULFW¶V�3ODQ�IRU�$FKLHYLQJ�3URPSW

'LVSRVLWLRQ�RI�&ULPLQDO�&DVHV��UHTXLULQJ�WKH�JRYHUQPHQW�WR�EH�UHDG\�IRU�WULDO
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ZLWKLQ� VL[� PRQWKV� RI� DUUHVW�� LV� DSSOLFDEOH� WR� MXYHQLOH� GHOLQTXHQF\

SURFHHGLQJV���)XUH\��VXSUD�DW�����������,Q�VR�ILQGLQJ��WKH�&RXUW�RI�$SSHDOV

QRWHG� WKDW� ³WKH� GHWHUUHQFH� DIIRUGHG� E\� SURPSW� GLVSRVLWLRQ�� WKH� SRWHQWLDO

SUHMXGLFH� WR� DQ\� GHIHQVH� DULVLQJ� IURP� GHOD\� DV� ZHOO� DV� WKH� GLVUXSWLRQ� DQG

DQ[LHW\�FUHDWHG�E\�D�FULPLQDO�FKDUJH�DUH�SUHVHQW�ZKHWKHU�WKH�DFFXVHG�EH�D

MXYHQLOH�RU�DQ�DGXOW�´��,G��DW���������

���� 7KH�6XSUHPH�&RXUW�RI�&RORUDGR�KDV�KHOG�WKDW�WKH�PLQLPDO�GXH�SURFHVV

JXDUDQWHHV� RI� D� IXQGDPHQWDOO\� IDLU� SURFHGXUH�� XQGHU�0F.HLYHU� DQG�*DXOW

UHTXLUH�WKDW� MXYHQLOHV� LQ�GHOLQTXHQF\�SURFHHGLQJV�EH�DIIRUGHG� WKH�VWDWXWRU\

DQG�FRQVWLWXWLRQDO�VSHHG\�WULDO�ULJKWV��3�9��Y��'LVWULFW�&RXUW��&ROR���DW�����

,Q�ILQGLQJ�WKDW�LWV�VWDWXWRU\�VSHHG\�WULDO�SURYLVLRQV�UHTXLULQJ�D�WULDO�ZLWKLQ�VL[

PRQWKV�DIWHU�D�QRW�JXLOW\�SOHD�DSSO\�WR� MXYHQLOHV�� WKH�&RXUW�ZDV�SHUVXDGHG

E\�ERWK�WKH�)XUH\�&RXUW¶V�UHDVRQLQJ�DQG�FRQVLGHUDWLRQ�RI�WKH�SV\FKRORJLFDO

KDUP�DQG�VWLJPDWL]DWLRQ�RI�WKH�MXYHQLOH�ZKLFK�FRXOG�UHVXOW�IURP�D�ORQJ�GHOD\�

3�9���VXSUD�DW�����

���� ,Q� 3LODQG� Y�� &ODUN� &RXQW\� -XYHQLOH� &RXUW� 6HUYLFHV�� WKH� 1HYDGD

6XSUHPH�&RXUW� KHOG� WKDW� D� MXYHQLOH� KDV� D� FRQVWLWXWLRQDO� ULJKW� WR� D� VSHHG\

WULDO� XQGHU� WKH� GXH� SURFHVV� FODXVH�� ,G�� DW� ����� � &LWLQJ� *DXOW� DQG� LWV

PLQLPXP� VWDQGDUGV� RI� GXH� SURFHVV� WKDW� PXVW� EH� IROORZHG� LQ� MXYHQLOH

SURFHHGLQJV��WKH�&RXUW�VWDWHG�³LI�WKH�\RXWKIXO�RIIHQGHU�ZHUH�QRW�HQWLWOHG�WR�D

VSHHG\� WULDO�� KH� FRQFHLYDEO\�PLJKW�QHYHU� EH�SURYLGHG�D� IRUXP� LQ�ZKLFK�KH
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FRXOG�HQMR\�WKH�EDVLF�ULJKWV�RI�GXH�SURFHVV�VSHFLILFDOO\�JLYHQ�WR�KLP�LQ�*DXOW�

3LODQG��VXSUD�DW���������

���� 7KH�)DPLO\�&RXUW�RI�1HZ�<RUN�LQ�1HZ�<RUN�&RXQW\�FRQVLGHUHG�ZKHWKHU

MXYHQLOHV�KDYH�D�VSHHG\�WULDO�ULJKW�LQ�,Q�WKH�0DWWHU�RI�$QWKRQ\�3����/LNH�LQ

3HQQV\OYDQLD�� WKH� 1HZ� <RUN� FULPLQDO� VSHHG\� WULDO� SURYLVLRQV� DUH� QRW

DSSOLFDEOH�LQ� MXYHQLOH�GHOLQTXHQF\�SURFHHGLQJV�� ,G��DW������� �+RZHYHU�� WKH

1HZ� <RUN� &RXUW� IRXQG� WKDW� WKH� GXH� SURFHVV� FRQFHSW� RI� ³IXQGDPHQWDO

IDLUQHVV´�LQ�0F.HLYHU�DQG�:LQVKLS�UHTXLUHV�WKDW�WKH�FRQVWLWXWLRQDO�ULJKW�WR

D�VSHHG\�WULDO�EH�DSSOLHG�WR�MXYHQLOHV�LQ�GHOLQTXHQF\�SURFHHGLQJV���,G��

���� 7KH�3HQQV\OYDQLD�/HJLVODWXUH�DPHQGHG�WKH�SXUSRVH�RI�WKH�-XYHQLOH�$FW�

���3D�&�6�$���������E������LQ�������WR�UHDG�DV�IROORZV�

������&RQVLVWHQW� ZLWK� WKH� SURWHFWLRQ� RI� WKH� SXEOLF
LQWHUHVW�� WR� SURYLGH� IRU� FKLOGUHQ� FRPPLWWLQJ
GHOLQTXHQW� DFWV� SURJUDPV� RI� VXSHUYLVLRQ�� FDUH� DQG
UHKDELOLWDWLRQ�ZKLFK�SURYLGH�EDODQFHG�DWWHQWLRQ�WR�WKH
SURWHFWLRQ� RI� WKH� FRPPXQLW\�� WKH� LPSRVLWLRQ� RI
DFFRXQWDELOLW\� IRU� RIIHQVHV� FRPPLWWHG� DQG� WKH
GHYHORSPHQW� RI� FRPSHWHQFLHV� WR� HQDEOH� FKLOGUHQ� WR
EHFRPH�UHVSRQVLEOH�DQG�SURGXFWLYH�PHPEHUV�RI� WKH
FRPPXQLW\�

�(PSKDVLV�DGGHG����7KLV�VHFWLRQ�LV�FOHDU�HYLGHQFH�RI�WKH�/HJLVODWXUH¶V�LQWHQW

WR� SURWHFW� WKH� FRPPXQLW\� ZKLOH� UHKDELOLWDWLQJ� DQG� UHIRUPLQJ� MXYHQLOH

GHOLQTXHQWV���3URWHFWLRQ�RI�WKH�FRPPXQLW\�IURP�UHSHDW�GHOLQTXHQW�DFWV�ZRXOG

VHHP� WR� GHPDQG� UHDVRQDEOH� SURPSWQHVV� LQ� WKH� GLVSRVLWLRQ� RI� MXYHQLOH

                                        
6 7KH� &RXUW� ZHQW� RQ� WR� GLVFXVV� WKH� VSHHG\� WULDO� UHTXLUHPHQWV� XQGHU� 1HZ
<RUN¶V�GXH�SURFHVV�FODXVH�
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SURFHHGLQJV���$VVXPLQJ��DUJXHQGR��WKDW�D�MXYHQLOH�GRHV�KDYH�D�GXH�SURFHVV

VSHHG\�WULDO�ULJKW��ZH�H[DPLQH�WKH�IDFWV�RI�WKH�FDVH�XQGHU�%DUNHU��VXSUD��LQ

ZKLFK� WKH� VWDQGDUGV� DUH� VHW� IRUWK� IRU� HYDOXDWLQJ� DQ� DOOHJHG� GHQLDO� RI� D

VSHHG\� WULDO�� � 8QGHU� %DUNHU�� WKH� IRXU� UHODWHG� IDFWRUV� WR� EH� XVHG� LQ

GHWHUPLQLQJ�LI�D�VSHHG\�WULDO�ZDV�GHQLHG�DUH�WKH�OHQJWK�RI�GHOD\��WKH�UHDVRQ

IRU� GHOD\�� WKH� GHIHQGDQW¶V� DVVHUWLRQ� RI� KLV� ULJKW� DQG� WKH� SUHMXGLFH� WR

GHIHQGDQW���,G��DW������������/�(G��G�DW�����

���� ,Q�WKH�LQVWDQW�FDVH��WKH�OHQJWK�RI�GHOD\�ZDV�DSSUR[LPDWHO\����PRQWKV

EHWZHHQ�WKH� ILOLQJ�RI�WKH� MXYHQLOH�SHWLWLRQ�DQG�WKH�VFKHGXOHG�KHDULQJ�� �7KH

UHDVRQ�IRU�WKLV�OHQJWK\�GHOD\�DSSHDUV�WR�EH�WKH�ODFN�RI�DQ\�IRUPDO�VFKHGXOLQJ

SURFHGXUHV�ZKLFK�HQVXUH�WKDW�FRQWHVWHG�MXYHQLOH�KHDULQJV�DUH�VFKHGXOHG�RQ

D� WLPHO\�EDVLV�� �7KH�&RPPRQZHDOWK�ZDV� LQLWLDOO\� JUDQWHG� D� FRQWLQXDQFH� RI

WKH�KHDULQJ�XQWLO�D� ODWHU�GDWH�EDVHG�RQ�WKH�XQDYDLODELOLW\�RI�D�NH\�ZLWQHVV�

1R� IXUWKHU� HIIRUW� ZDV� PDGH� WR� VHW� D� QHZ� KHDULQJ� GDWH� XQWLO� D� \HDU� KDG

SDVVHG�� � 7KHUH� LV�QR� H[SODQDWLRQ� IRU� WKLV� GHOD\� RWKHU� WKDQ� JHQHUDO� V\VWHP

EUHDNGRZQ���,Q�������WKH�-XYHQLOH�3UREDWLRQ�'HSDUWPHQW�VHFUHWDU\�WHVWLILHG

WKDW�RQO\�WKUHH��RI�WKLUWHHQ�SHQGLQJ��FRQWHVWHG�KHDULQJV�KDG�EHHQ�KHOG��+�7��

���������DW��������� �7ZR�RI� WKH� FRQWHVWHG�KHDULQJV�KHOG�ZHUH� RQ�SHWLWLRQV

ILOHG�DIWHU�'DOOHQEDFK¶V�EHFDXVH��DV�WKH�VHFUHWDU\�WHVWLILHG�� WKHVH�FRQWDLQHG

³PRUH� SUHVVLQJ� PDWWHUV�´� � �+�7�� DW� ��� ���� ����� � 7KH� &RXUW� $GPLQLVWUDWRU
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WHVWLILHG�WKDW�FRQWHVWHG�KHDULQJV�DUH�QRW�UHJXODUO\�VFKHGXOHG�HDFK�PRQWK�RQ

WKH� GD\V� DOORWWHG� IRU� MXYHQLOH� PDWWHUV�� EXW� GXH� WR� KHDY\� FDVH� ORDGV� DUH

DVVLJQHG�WR�D�VSHFLDO�GD\�ZKLFK�PD\�RU�PD\�QRW�EH�WKH�ILUVW�DYDLODEOH�GDWH

IRU�WKH�KHDULQJ��+�7��DW����������,Q�WKLV�FDVH��WKH�&RXUW�$GPLQLVWUDWRU�FRXOG

QRW�VWDWH�LI� WKH�'DOOHQEDFK�KHDULQJ�ZDV�VFKHGXOHG� IRU�6HSWHPEHU���������

EHFDXVH�WKLV�ZDV�WKH�ILUVW�DYDLODEOH�WLPH�IRU�KHDULQJ��+�7��DW����������$V�D

UHVXOW��ZH�PXVW� FRQFOXGH� WKHUH�ZDV�QR� DSSDUHQW� OHJLWLPDWH� UHDVRQ� IRU� WKH

GHOD\�� �1H[W�� MXYHQLOH�'DOOHQEDFK�DVVHUWHG�KLV� ULJKW�WR�D�VSHHG\� WULDO� LQ�KLV

WLPHO\� ILOHG� PRWLRQ� WR� GLVPLVV�� � �0RWLRQ� WR� 'LVPLVV�� ���������� � )LQDOO\�

MXYHQLOH�'DOOHQEDFK�PD\� KDYH� VXIIHUHG� SUHMXGLFH� LQ� WKDW� KLV� ZLWQHVV�� 0DWW

5XVVHOO�� LV� QRZ� XQDYDLODEOH� WR� WHVWLI\�� � �0RWLRQ� WR� 'LVPLVV�� ���������

$FFRUGLQJO\��LI�'DOOHQEDFK�KDV�D�VSHHG\�WULDO�ULJKW�ZKLFK�KH�PD\�DVVHUW�DV�D

MXYHQLOH��KLV�VSHHG\�WULDO�ULJKW�PD\�KDYH�EHHQ�YLRODWHG�

���� $IWHU�FDUHIXO�FRQVLGHUDWLRQ�RI�WKH�VWDQGDUG�RI�³IXQGDPHQWDO�IDLUQHVV´�DV

DSSOLHG�WR�MXYHQLOH�SURFHHGLQJV��ZH�KROG�WKDW�WKH�GXH�SURFHVV�FODXVH�RI�WKH

��WK�$PHQGPHQW�PDNHV�DSSOLFDEOH�WR�MXYHQLOHV�D��WK�$PHQGPHQW�VSHHG\�WULDO

ULJKW� LQ� GHOLQTXHQF\�SURFHHGLQJV�� �:H�H[SUHVVO\� GR� QRW� ILQG� WKDW� MXYHQLOHV

DUH� DIIRUGHG� D� VSHHG\� WULDO� ULJKW� DV� VHW� IRUWK� LQ� WKH� VSHFLILF� IRUP� RI� 5XOH

�������)XUWKHU��ZH�KROG�WKDW�WKH�WULDO�FRXUW�FRPPLWWHG�QHLWKHU�DQ�HUURU�RI�ODZ

RU� DQ� DEXVH� RI� GLVFUHWLRQ� ZKHQ� LW� IRXQG� WKDW� MXYHQLOH� 'DOOHQEDFK¶V� GXH

SURFHVV�ULJKW�WR�D�VSHHG\�WULDO�KDG�EHHQ�YLRODWHG�XQGHU�WKH�IDFWV�RI�WKLV�FDVH�

KRZHYHU��LW�IDLOHG�WR�DUWLFXODWH�WKH�QDWXUH�RI�WKH�SUHMXGLFH�ZKLFK�ZDUUDQWHG
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GLVPLVVDO�� � :H� QHHG� QRW� VSHFLI\� DQ� H[DFW� WLPH� ZLWKLQ� ZKLFK� D� MXYHQLOH

SHWLWLRQ� PXVW� EH� KHDUG�� EHOLHYLQJ� WKDW� WKH� SDUHQV� SDWUDLH� UHVSRQVLELOLW\

H[HUFLVHG� E\� WULDO� MXGJHV�� DV� KHUH�� ZLOO� EHWWHU� VHUYH� WKH� QHHGV� RI

3HQQV\OYDQLD¶V� MXYHQLOH� FRXUWV� WKDQ� D� SHU� VH� UXOH�� � 7KHUH� GRHV� QRW� DSSHDU

JHQHUDO� EUHDNGRZQ� LQ� WKH� MXYHQLOH� FRXUWV� DQG� LW� DSSHDUV� WKDW� MXYHQLOH

SURFHHGLQJV�DUH�IDU�PRUH�H[SHGLWLRXVO\�KHDUG�WKDQ�DGXOW�

���� 3HULRGLFDOO\�� WKH� 6XSUHPH� &RXUW� KDV� EHHQ� DVNHG� WR� LQYROYH� LWVHOI

GLUHFWO\� LQ� WKH� VXSHUYLVLRQ� RI� WKH� MXYHQLOH� FRXUWV� RI� 3HQQV\OYDQLD� E\

HVWDEOLVKLQJ� LQ�RQH�RI�WKH� UXOHV� FRPPLWWHHV�� UXOH�PDNLQJ�SRZHUV� VLPLODU� WR

WKRVH� HPSOR\HG� LQ� RWKHU� EUDQFKHV� DQG� VHFWLRQV� RI� WKH� &RXUW�� � $IWHU

HYDOXDWLQJ� WKH� UHTXHVWV�� ZKLFK� JHQHUDOO\� HPDQDWH� IURP� SXEOLF� GHIHQGHUV

DVVRFLDWLRQV�� \RXWK� DGYRFDWHV� DVVRFLDWHV� DQG� OHVV� IUHTXHQWO\�� IURP� GLVWULFW

DWWRUQH\V�� VXFK� UHTXHVWV�KDYH� EHHQ� UHMHFWHG�ZLWK� FRQWLQXLQJ� DGKHUHQFH� WR

5XOH� �� RI� WKH� &ULPLQDO� 5XOHV� DQG� WKH� 5XOHV� RI� &LYLO� 3URFHGXUH�� � 7KH

XQGHUO\LQJ�UHDVRQ�IRU�WKLV�LV�WKDW�WKH�-XYHQLOH�$FW�RI�3HQQV\OYDQLD�LWVHOI�LV�D

SURFHGXUDO�DFW��IUHTXHQWO\�UHYLHZHG�DQG�DPHQGHG��ZKLFK�PDLQWDLQV�FXUUHQF\

ZLWK�WKH�UDSLGO\�VKLIWLQJ�SUREOHPV� UHODWLQJ�WR� MXYHQLOH�GHOLQTXHQF\��FULPLQDO

DQG� GHSHQGHQW� EHKDYLRU�� � $� UXOHV� FRPPLWWHH� FRXOG� QRW� UHSOLFDWH� WKH

UHVRXUFHV� RI� WKH� /HJLVODWXUH� LQ� GHDOLQJ� ZLWK� SUREOHPV� ZKLFK� DUH� DV� PXFK

VRFLDO�SV\FKRORJLFDO� DV� WKH\� DUH� GHOLQTXHQW�FULPLQDO� LQ� QDWXUH�� � :KHQ

HQDFWHG��WKH�ODZV�ZHUH�LQFRUSRUDWHG�LQ�WKH�3HQQV\OYDQLD�&RGH�����3D�&�6�$�

�������HW�VHT���ZKLFK�VHFWLRQV�FRQFHUQ�WKH�MXGLFLDU\�DQG�MXGLFLDO�SURFHGXUH�
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1R�RWKHU�EUDQFK�RU�VHFWLRQ�RI�WKH�FRXUWV�KDV�D�VLPLODU�DFW�ZKLFK�GHILQLWLYHO\

VSHOOV� RXW� WKH� SUHFLVH� RSHUDWLRQ� RI� WKH� FRXUW� IURP� DFTXLULQJ� MXULVGLFWLRQ

WKURXJK�GHWHQWLRQ��KHDULQJV��DGMXGLFDWLRQ�DQG�GLVSRVLWLRQ���$GGLQJ�D�OD\HU�RI

UXOHV� RYHU� WKLV� H[WHQVLYH� OHJLVODWLYH� VFKHPH� RI� SURFHGXUH� ZRXOG� EH

UHGXQGDQW�DQG�RU�ZRXOG�FDXVH�FRQIXVLRQ�DQG�GHOD\�

���� 6HFRQGO\�� WKH� /HJLVODWXUH�� LQ� DQ� HQOLJKWHQHG� PRYH� DOPRVW� ��� \HDUV

DJR��FUHDWHG�D�FRPPLVVLRQ�NQRZQ�DV�WKH�-XYHQLOH�&RXUW�-XGJHV¶�&RPPLVVLRQ

�&RPPLVVLRQ��� � 7KH� &RPPLVVLRQ� KDV� RSHUDWHG� HIIHFWLYHO\� RYHU� WKH

LQWHUYHQLQJ� \HDUV� WR� PHOG� WKH� OHJDO� DQG� VRFLDO� SKLORVRSK\� RI� WKH� MXYHQLOH

FRXUW� LQWR� D� SURJUHVVLYH� DQG�G\QDPLF� SURJUDP� RI� HGXFDWLRQ� RI� MXGJHV� DQG

VWDII��HQKDQFH�SURIHVVLRQDOLVP�WKURXJKRXW�WKH�SUREDWLRQ�RIILFHV�DQG�SURYLGH

VWDQGDUGV� RI� DGPLQLVWUDWLRQ� DQG� RSHUDWLRQ� RI� FRXUW� IDFLOLWLHV� ZKLFK� PDNH

3HQQV\OYDQLD� D� OHDGHU� LQ� WUHDWPHQW� RI� MXYHQLOH� GHOLQTXHQF\� LQ� WKH� FRXQWU\

DQG� VHFRQG� WR� QRQH�� � 7KH� &RPPLVVLRQ� KDV� EHHQ� FRSLHG� E\� D� IHZ� RWKHU

VWDWHV��EXW�LWV�HIIHFWLYHQHVV�KDV�QRW�EHHQ�PDWFKHG�

���� 7KH�&RPPLVVLRQ�ZDV� FUHDWHG� LQ� WKH�'HSDUWPHQW� RI� -XVWLFH� E\� $FW� RI

'HFHPEHU��������������3�6����������������DQG�LWV�SRZHUV�ZHUH�WUDQVIHUUHG

WR�WKH�2IILFH�RI�*HQHUDO�&RXQVHO�E\�$FW�RI�2FWREHU�����������3�/�������1R�

����������������������3�6����������D��SURYLGHV�

��������� &RPPLVVLRQ� FUHDWHG�� FRXQWLHV� RI� ILUVW
FODVV

����D��7KHUH� LV� KHUHE\� FUHDWHG� LQ� WKH�'HSDUWPHQW� RI
-XVWLFH��D�³-XYHQLOH�&RXUW�-XGJHV¶�&RPPLVVLRQ�´
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���������0HPEHUV��FKDLUPDQ��TXRUXP

7KH� FRPPLVVLRQ� VKDOO� FRQVLVW� RI� QLQH� MXGJHV
ZKR�VKDOO�EH�DSSRLQWHG�E\�WKH�*RYHUQRU�IURP�D�OLVW�RI
MXGJHV�� VHUYLQJ� LQ� WKH� MXYHQLOH� FRXUWV�� VHOHFWHG� DQG
VXEPLWWHG� E\� WKH� &KLHI� -XVWLFH� RI� 3HQQV\OYDQLD�
7KUHH�RI�WKH�ILUVW�QLQH�DSSRLQWHG�VKDOO�VHUYH�IRU�WKUHH
\HDUV�� WKUHH� IRU� WZR�\HDUV�� DQG� WKUHH� IRU� RQH�\HDU�
7KHUHDIWHU�� WKH� WHUP� IRU� DOO� PHPEHUV� VKDOO� EH� IRU
WKUHH� \HDUV�� � 7KH� FRPPLVVLRQ� VKDOO�� DQQXDOO\�
VHOHFWHG�RQH�RI�WKHLU�QXPEHU�WR�EH�FKDLUPDQ�DQG�RQH
WR� EH� VHFUHWDU\�� � )LYH� PHPEHUV� VKDOO� FRQVWLWXWH� D
TXRUXP���������'HF������3�/�����������

���� 7KH�&RPPLVVLRQ� LQYROYHV� WKH� KLJKHVW�PHPEHUV� RI� WKH� H[HFXWLYH� DQG

MXGLFLDO� EUDQFK� LQ� LWV� VHOHFWLRQ� DQG� JRYHUQDQFH� DQG� WKURXJK� LWV� JUDQW� RI

SRZHUV� HQJDJHV� WKH� OHDGLQJ� MXGJHV� RI� 3HQQV\OYDQLD� DQG� WKHLU� VWDII

FRQVXOWDQWV�LQ�GHDOLQJ�ZLWK�WKH�YDVW�DUUD\�RI�DGPLQLVWUDWLYH��SURFHGXUDO�DQG

RSHUDWLRQDO�PDWWHUV� RI� D� ODUJH� DQG� FRPSUHKHQVLYH� MXYHQLOH� MXVWLFH� V\VWHP�

6HFWLRQ��������3RZHUV�DQG�GXWLHV��SURYLGHV�

7KH� FRPPLVVLRQ� VKDOO� KDYH� WKH� SRZHU� DQG� LWV
GXW\�VKDOO�EH²

����7R� DGYLVH� WKH� MXYHQLOH� FRXUW� MXGJHV� RI� WKH
&RPPRQZHDOWK� LQ� DOO� PDWWHUV� SHUWDLQLQJ� WR� WKH
SURSHU�FDUH�DQG�PDLQWHQDQFH�RI�GHOLQTXHQW�FKLOGUHQ�

����([DPLQH� WKH� DGPLQLVWUDWLYH� PHWKRGV� DQG
MXGLFLDO�SURFHGXUH�XVHG�LQ�MXYHQLOH�FRXUWV�WKURXJKRXW
WKH� 6WDWH�� HVWDEOLVK� VWDQGDUGV� DQG� PDNH
UHFRPPHQGDWLRQV�RQ�WKH�VDPH�WR�WKH�FRXUWV�

����([DPLQH� WKH� SHUVRQQHO� SUDFWLFHV� DQG
HPSOR\PHQW� VWDQGDUGV� XVHG� LQ� SUREDWLRQ� RIILFHV� LQ
WKH� &RPPRQZHDOWK�� HVWDEOLVK� VWDQGDUGV� DQG� PDNH
UHFRPPHQGDWLRQV�RQ�WKH�VDPH�WR�WKH�FRXUWV�
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����&ROOHFW��FRPSLOH�DQG�SXEOLVK�VXFK�VWDWLVWLFDO
DQG� RWKHU� GDWD� DV� PD\� EH� QHHGHG� WR� DFFRPSOLVK
UHDVRQDEOH� DQG� HIILFLHQW� DGPLQLVWUDWLRQ� RI� WKH
MXYHQLOH�FRXUWV���������'HF������3�/�����������

���� 7KH�SRZHUV� DQG�PDQGDWH� DUH� UHDO� DQG�HIIHFWLYH�� � $Q�H[DPSOH� RI� WKH

SRZHU� RI� LWV� PDQGDWH� LV� WKH� 6WDQ]LDQL� &RQVHQW� 2UGHU�� LQ� ZKLFK� LW� ZDV

VHOHFWHG� E\� WKH� &RPPRQZHDOWK� WR� QHJRWLDWH� DQG� LPSOHPHQW� D� FRQVHQW

GHFUHH� ZLWK� SDUWLHV� WR� D� FODVV� DFWLRQ� DJDLQVW� GHWHQWLRQ� SUDFWLFHV� LQ

0RQWJRPHU\� DQG� RWKHU� FRXQWLHV� LQ� ������ ZKHQ� VWDQGDUGV� IRU� MXYHQLOH

GHWHQWLRQ�ZHUH� LPSOHPHQWHG�� � 7KH� FRQVHQW� GHFUHH� UHPDLQHG� LQ� HIIHFW� XQWLO

������ZKLOH�WKH�VWDQGDUGV�FRQWLQXH�WR�EH�DSSOLHG���7KH�&RPPLVVLRQ�KDV�EHHQ

DEOH� WR� DFTXLUH� WRWDO� FRRSHUDWLRQ� DQG� DFFHSWDQFH� RI� LWV� VWDQGDUGV� EHFDXVH

WKH\� IORZ� IURP� SURIHVVLRQDO� VWDII� GLUHFWHG� E\� MXYHQLOH� MXGJHV� DSSRLQWHG� E\

WKH�*RYHUQRU�RI�3HQQV\OYDQLD�XSRQ�UHFRPPHQGDWLRQ�RI�WKH�&KLHI� -XVWLFH�RI

3HQQV\OYDQLD�� � $� IXUWKHU� SRVLWLYH� UHLQIRUFHPHQW� RI� DFFHSWDQFH� RI� WKH

VWDQGDUGV�LV�WKH� UHTXLUHPHQW�WKDW�FRPSOLDQFH� LV�QHFHVVDU\� IRU�SDUWLFLSDWLRQ

LQ�WKH�&RPPLVVLRQ¶V�*UDQW�LQ�$LG�3URJUDP��ZKLFK�DPRXQWV�WR��������RI�WKH

H[SHQVH�RI�MXYHQLOH�FRXUW�SUREDWLRQ�RSHUDWLRQV�HDFK�\HDU���7KH�IROORZLQJ�DUH

WKH�PDMRU�VWDQGDUGV�SURPXOJDWHG�E\�WKH�&RPPLVVLRQ�SXUVXDQW�WR�DXWKRULW\

                                        
7 &ROHPDQ� Y�� 6WDQ]LDQL�� (�'�� 3D�� ������ ���� )�6XSS�� ����� PDQGDPXV
GHQLHG��DSSHDO�GLVPLVVHG������)�6XSS�������FHUWLRUDUL�GHQLHG������6�&W������
���� 8�6�� ������ ��� /�(G��G� ���� �FKDOOHQJHUV� WR� FRQVWLWXWLRQDOLW\� RI
3HQQV\OYDQLD�MXYHQLOH�GHWHQWLRQ�VWDWXWHV�ZHUH�QRW�UHTXLUHG�WR�H[KDXVW�VWDWH
UHPHGLHV� EHIRUH� EULQJLQJ� FLYLO� ULJKWV� DFWLRQ� ZKHQ� VWDWH� VWDQGDUGV� ZHUH
ODFNLQJ� DQG� WKH� VWDWH� 6XSUHPH� &RXUW� FRXOG� QRW� QDUURZ� WKHP� ZLWKRXW
UHZULWLQJ�WKHP��
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JUDQWHG�E\���� 3�6�� ������ HW� VHT��� DQG�ZKLFK� DUH� XQLYHUVDOO\� LPSOHPHQWHG

WKURXJKRXW�3HQQV\OYDQLD�MXYHQLOH�FRXUWV�

• 6WDQGDUGV�*RYHUQLQJ� WKH�2SHUDWLRQ� RI� D� -XYHQLOH
3UREDWLRQ�0HULW�6\VWHP�

• 6WDQGDUGV�*RYHUQLQJ�-XYHQLOH�&RXUW�,QWDNH�
• 6WDQGDUGV�*RYHUQLQJ�WKH�8VH�RI�6HFXUH�'HWHQWLRQ

8QGHU�WKH�-XYHQLOH�$FW��DQG>�@

• 6WDQGDUGV�*RYHUQLQJ�+HDULQJV�DQG�$GPLQLVWUDWLYH�5HYLHZV�IRU
&KLOGUHQ�+HOG�LQ�6HFXUH�'HWHQWLRQ�

 7KH� FLUFXPVWDQFHV� XQGHU� ZKLFK� VHFXUH� GHWHQWLRQ� PD\� EH� DXWKRUL]HG� RU

RUGHUHG�DUH�FRPSULVHG�RI�VL[�GHWDLOHG�VSHFLILFDWLRQV�SXUVXDQW�WR�WKH�-XYHQLOH

                                        
8 7KH�SUHDPEOH�WR�WKLV�VWDQGDUG�SURYLGHV��LQ�SDUW�

���7KH� ³6WDQGDUGV�*RYHUQLQJ� 6HFXUH�'HWHQWLRQ�8QGHU� 7KH
-XYHQLOH� $FW´� DGRSWHG� E\� WKH� -XYHQLOH� &RXUW� -XGJHV¶
&RPPLVVLRQ� ZHUH� GHYHORSHG� ZLWK� DQ� XQGHUVWDQGLQJ� WKDW
RYHUFURZGLQJ�LQ�MXYHQLOH�GHWHQWLRQ�FHQWHUV�SUHVHQWV�GDQJHU
WR� ERWK� UHVLGHQWV� DQG� VWDII� DQG� FDQ� VHYHUHO\� GLVUXSW
SURJUDPV� DQG� VHUYLFHV�� � &RQVHTXHQWO\�� MXYHQLOH� FRXUW
MXGJHV�DQG�FKLHI� MXYHQLOH�SUREDWLRQ�RIILFHUV�VKRXOG� WDNH�D
OHDGHUVKLS� UROH� LQ� DGYRFDWLQJ� IRU� DGHTXDWH� MXYHQLOH
GHWHQWLRQ� VHUYLFHV� DQG� DOWHUQDWLYHV�� LQ� PRQLWRULQJ
GHWHQWLRQ� FHQWHU� SRSXODWLRQV� DW� WKH� ORFDO� OHYHO�� DQG� LQ
GHYHORSLQJ� VWUDWHJLHV� WR� EH� XQGHUWDNHQ� DV� IDFLOLWLHV
DSSURDFK�FDSDFLW\�

���7KHVH� 6WDQGDUGV� ZHUH� DOVR� GHYHORSHG� RQ� WKH� SUHPLVH
WKDW� GHFLVLRQV� UHJDUGLQJ� DGPLVVLRQV� WR� VHFXUH� GHWHQWLRQ
IDFLOLWLHV� PXVW� EH� EDVHG� RQ� D� FRPPLWPHQW� WR� XWLOL]H� WKH
PRVW� DSSURSULDWH� OHYHO� RI� FDUH� FRQVLVWHQW� ZLWK� WKH
FLUFXPVWDQFHV�RI�WKH�LQGLYLGXDO�FDVH���:KHQ�WKH�DGPLVVLRQ
RI�D�FKLOG�WR�D�VHFXUH�GHWHQWLRQ�IDFLOLW\�LV�EHLQJ�FRQVLGHUHG
E\� D� MXGJH�� PDVWHU�� RU� MXYHQLOH� SUREDWLRQ� RIILFHU�
SUHIHUHQFH� VKRXOG� EH� JLYHQ� WR� QRQ�VHFXUH� DOWHUQDWLYHV
ZKLFK�FRXOG�UHGXFH�WKH�ULVN�RI�IOLJKW�RU�GDQJHU�WR�WKH�FKLOG
RU�FRPPXQLW\�
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$FW�����3D�&�6�$���������HW�VHT���D��RQ�WKH�EDVLV�RI�DQ�DOOHJHG�RIIHQVH�RU�RQ

WKH�EDVLV�RI�DQ�DOOHJHG�RIIHQVH�DQG�WKH�FKLOG¶V�FXUUHQW�VWDWXV�ZLWK�WKH�&RXUW

RU� SULRU� UHFRUG�� E�� RQ� WKH� EDVLV� RI� D� FKLOG¶V� VWDWXV� DV� DQ� DEVFRQGHU� RU

IXJLWLYH�� RQ� WKH� EDVLV� RI� D� FKLOG¶V� UHFRUG� RI� IDLOLQJ� WR� DSSHDU� DW� SUHYLRXV

MXYHQLOH�KHDULQJV��RU�EHFDXVH�RI�H[WUDRUGLQDU\�FLUFXPVWDQFHV�ZKLFK� UHTXLUH

VHFXUH�GHWHQWLRQ�WR�SUHYHQW�D�FKLOG�IURP�DEVFRQGLQJ��F��SHQGLQJ�GLVSRVLWLRQ�

VXEVHTXHQW� WR� D� ILQGLQJ� WKDW� D� FKLOG� FRPPLWWHG� D� GHOLQTXHQW� DFW� RU� LV� D

GHOLQTXHQW FKLOG�� G�� IROORZLQJ�GLVSRVLWLRQ� SHQGLQJ� WUDQVIHU� WR� SODFHPHQW�� H�

RQ�WKH�EDVLV�RI�D�FKLOG¶V�VWDWXV�SHQGLQJ�RU�VXEVHTXHQW�WR�D�GLVSRVLWLRQ�UHYLHZ

KHDULQJ��DQG�I��RQ�WKH�EDVLV�RI�H[WUDRUGLQDU\�DQG�H[FHSWLRQDO�FLUFXPVWDQFHV�

7KH�VWDQGDUGV�JRYHUQLQJ�WKH�XVH�RI�VHFXUH�GHWHQWLRQ�XQGHU�WKH�-XYHQLOH�$FW

DUH� D� FRPSUHKHQVLYH� DQG� GHWDLOHG� JXLGH� DV� WR� ZKHQ� DQG� XQGHU� ZKDW

FLUFXPVWDQFHV� VHFXUH� GHWHQWLRQ�� SUH�KHDULQJ� DQG� SRVW�DGMXGLFDWLRQ�

GLVSRVLWLRQ�PD\�EH�XWLOL]HG�

���� &RXSOHG�ZLWK�WKH�6WDQGDUGV�*RYHUQLQJ�WKH�8VH�RI�6HFXUH�'HWHQWLRQ�DUH

6WDQGDUGV�*RYHUQLQJ�+HDULQJV�DQG�$GPLQLVWUDWLYH�5HYLHZV�IRU�&KLOGUHQ�+HOG

LQ�6HFXUH�'HWHQWLRQ��

                                        
9 7KH� VWDQGDUGV� UHODWLQJ� WR� +HDULQJV� DQG� $GPLQLVWUDWLYH� 5HYLHZV� DSSO\
VSHFLILFDOO\� DQG� RQO\� WR� FKLOGUHQ� KHOG� LQ� 6HFXUH� 'HWHQWLRQ�� PD\� EH
VXPPDUL]HG�LQ�SHUWLQHQW�SDUW�DV�IROORZV�

,�� �3UH�$GMXGLFDWLRQ�'HWHQWLRQ� ���:LWKLQ����KRXUV�RI
DGPLVVLRQ� D� GHWHQWLRQ� KHDULQJ� LV� UHTXLUHG� SXUVXDQW
WR����3D�&�6�$���������
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���� ,W�LV�HYLGHQW�WKDW�WKH�MXYHQLOH�MXVWLFH�V\VWHP�KDV�LPSOHPHQWHG�IDU�PRUH

GHWDLOHG�� VSHFLILF�� LQGLYLGXDOL]HG� DQG� WLPH�OLPLWHG� VDIHJXDUGV� IRU� FKLOGUHQ

DZDLWLQJ� KHDULQJ� DQG� GLVSRVLWLRQ� WKDQ� WKH� DGXOW� V\VWHP�� � 7KH� QHHG� IRU

DSSO\LQJ� DGXOW� UXOHV� RI� FULPLQDO� SURFHGXUH� LV� FOHDUO\� XQQHFHVVDU\�� DV

UHFRJQL]HG�E\�5XOH����VXSUD�

���� $V� WR� WKH� IDFWV� RI� WKLV� FDVH�� LQ�ZKLFK� ���PRQWKV� HODSVHG� EHIRUH� WKH

PLQRU�ZDV�EURXJKW�EHIRUH�WKH�FRXUW�IRU�DQ�DGMXGLFDWRU\�KHDULQJ��WKHUH�LV�QR

VWDQGDUG�DSSOLFDEOH�WR�WKLV�VLWXDWLRQ���,Q�WKH�DEVHQFH�RI�D�VWDQGDUG�DQG�WKH

QRQ�DSSOLFDWLRQ� RI� WKH� VSHHG\� WULDO� UXOHV�� ZH� DUH� OHIW� ZLWK� UHOLDQFH� RQ� WKH

IXQGDPHQWDO� IDLUQHVV� GRFWULQH� ZKLFK�� VLQFH� WKH� ����V�� KDV� JXLGHG� WKH

DSSHOODWH� FRXUWV� LQ� FDUYLQJ� RXW� GXH� SURFHVV� ULJKWV� IRU� MXYHQLOHV�� � :H� DUH

                                                                                                                                  
,,��� 3RVW�$GMXGLFDWLRQ�3UH�'LVSRVLWLRQ� 'HWHQWLRQ� ��
:LWKLQ����GD\V�RI�DGMXGLFDWLRQ��D�GLVSRVLWLRQ�KHDULQJ
PXVW� EH� KHOG� WR� GHWHUPLQH� WKH� GLVSRVLWLRQ� RU� WKH
QHHG� IRU� FRQWLQXHG� GHWHQWLRQ�� � (YHU\� ��� GD\V
WKHUHDIWHU��XQWLO�GLVSRVLWLRQ�KDV�EHHQ�HIIHFWHG��ZKLOH
WKH� FKLOG� LV� LQ� GHWHQWLRQ�� WKHUH� PXVW� EH� D� UHYLHZ
KHDULQJ� �VRPH� SODFHPHQWV� DUH� DW� D� SUHPLXP� DQG
UHTXLUH� ORQJ� SUH�DGPLVVLRQ� SURFHGXUHV� RU� ZDLWLQJ
SHULRGV��

2WKHU�UHYLHZ�VWDQGDUGV�UHODWH�WR�,9���IDLOXUH�WR�DGMXVW
LQ�SODFHPHQW��9���YLRODWLRQ�RI�SUREDWLRQ��9,���VSHFLILF
SODFHPHQW� RU� GLVSRVLWLRQ� RUGHUHG� E\� WKH� FRXUW� DQG
QHHG� IRU� FRQWLQXHG� GHWHQWLRQ�� DQG� 9,,��� ZKLFK
UHTXLUHV� WKH� &KLHI� -XYHQLOH� 3UREDWLRQ� 2IILFHU� WR
SURYLGH�WR�WKH�FRXUW�VXFK�LQIRUPDWLRQ�DV�QHFHVVDU\�WR
HQVXUH� WKDW� DOO� FKLOGUHQ� SODFHG� LQ� VHFXUH� GHWHQWLRQ
KDYH� WKH� FRQWLQXHG� DSSURSULDWHQHVV� RI� WKHLU
GHWHQWLRQ� GHWHUPLQHG� E\� WKH� FRXUW� RU� GHVLJQHH� LQ
DFFRUGDQFH�ZLWK�WKH�VWDQGDUGV�
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DZDUH� RI� QR� FDVH� ZKHUH� D� GXH� SURFHVV� ULJKW� LQ� D� MXYHQLOH� FDVH� ZDV

UHFRJQL]HG�RU�LQ�ZKLFK�WKH�MXYHQLOH�LQ�D�GHOLQTXHQF\�SURFHHGLQJ�UHFHLYHG�OHVV

FRQVLGHUDWLRQ�WKDQ�DQ�DGXOW�LQ�D�FULPLQDO�FDVH�RI�VLPLODU�FLUFXPVWDQFHV���,Q�D

FDVH�ZKHUH��ZLWKRXW�MXVWLILFDWLRQ��D�SHUVRQ�FKDUJHG�ZLWK�D�FULPH�DV�DQ�DGXOW�

ZKR� WKURXJK� QR� IDXOW� RI� KLV� RZQ�� LV� QRW� EURXJKW� WR� WULDO� ZLWKLQ� ���� GD\V

�ZKHQ� QRW� LQFDUFHUDWHG��� RU� ���� GD\V� �ZKHQ� LQFDUFHUDWHG��� DV� GHWDLOHG

DERYH��KH�LV�HQWLWOHG�WR�GLVPLVVDO�RI�WKH�FKDUJHV���+HUH��WKH�XQMXVWLILHG�GHOD\

ZDV� RQH� DQG� RQH�KDOI� ��ò�� \HDUV�� PRUH� WKDQ� ���� GD\V�� %HFDXVH� RI� WKH

H[WUDRUGLQDU\� GHOD\� LQ� WKLV� FDVH�� UHFRJQL]HG� E\� WKH� WULDO� MXGJH� DV� EHLQJ

LQH[FXVDEOH� DQG� ZLWKRXW� MXVWLILFDWLRQ�� IXQGDPHQWDO� IDLUQHVV� PD\� UHTXLUH

GLVPLVVDO���:H�GR�QRW�EHOLHYH��XQGHU�WKH�H[FHOOHQW�JRYHUQDQFH�RI�WKH�MXYHQLOH

MXVWLFH� V\VWHP� LQ� 3HQQV\OYDQLD�� WKDW� WKLV� LV� D� SUREOHP� ZKLFK� UHTXLUHV

DSSHOODWH�FRXUW�LQWHUYHQWLRQ�RU�UXOH�PDNLQJ��DQG�GHFOLQH�WR�VHW�OLPLWV��DV�KDV

EHHQ�GRQH� LQ�VHYHUDO� RWKHU� VWDWHV���� � 5DWKHU��ZH�GLUHFW� RXU�2SLQLRQ� WR� WKH

-XYHQLOH� &RXUW� -XGJHV¶� &RPPLVVLRQ� IRU� VWXG\� DQG� FRQVLGHUDWLRQ� DV� WR

ZKHWKHU�� ZKHQ� D� FKLOG� LV� QRW� LQ� VHFXUHG� GHWHQWLRQ�� D� VWDQGDUG� VKRXOG� EH

                                        
10 7KH�VWDQGDUGV�DSSOLFDEOH�WR�VHFXUH�GHWHQWLRQ�GR�QRW�SURYLGH�IRU�GLVPLVVDO
RU� VDQFWLRQV� DV� LW� LV� EHOLHYHG� WKH� SROLF\� LPSOHPHQWDWLRQ� XQGHU� WKH
JRYHUQDQFH�RI�WKH�&RPPLVVLRQ�DVVXUHV�UHDVRQDEOH�FRPSOLDQFH�ZLWK�WKHP�
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DGRSWHG�IRU�KHDULQJV�RQ�FKDUJHV�RI�GHOLQTXHQF\�LQ�SXUVXDQFH�RI�IXQGDPHQWDO

IDLUQHVV�ZLWKLQ�D�UHDVRQDEOH�WLPH���

���� :KLOH� ZH� KDYH� FRQVLGHUHG� WKH� SULPDU\� FRQVWLWXWLRQDO� JXLGH��%DUNHU�

VXSUD��LQ�UHODWLRQ�WR�WKLV�FDVH�DQG�ILQG�WKDW��XSRQ�RXU�UHYLHZ�RI�WKH�IDFWV�RI

WKLV�FDVH�� WKH� WULDO� FRXUW� FRXOG�KDYH� IRXQG�DGHTXDWH� UHDVRQV� IRU� GLVPLVVDO�

ZH� EHOLHYH� WKH� WULDO� FRXUW� GLG� QRW� DUWLFXODWH� RQ� WKH� UHFRUG� WKH� DFWXDO

SUHMXGLFH�� LI� DQ\�� WKH� MXYHQLOH�ZRXOG�KDYH� VXIIHUHG�E\�SURFHHGLQJ�ZLWK� WKH

KHDULQJ���7KH�SUHMXGLFH�DOOHJHG�E\�FRXQVHO�IRU�DSSHOODQW�LV�WKDW�DQ�HVVHQWLDO

ZLWQHVV�WR�KLV�FDVH��ZKR�ZDV�DYDLODEOH�HDUOLHU��LV�QRZ�XQDYDLODEOH�EHFDXVH�KH

DWWHQGV�FROOHJH�LQ�1HZ�-HUVH\��7�7������������DW�������0RUHRYHU��KH�FRQWHQGV

WKDW�DQ�DGYHUVH�UXOLQJ�LQ�WKLV�FDVH��XQGHU�UHFHQW�FKDQJHV�LQ�WKH�VHQWHQFLQJ

JXLGHOLQHV��ZLOO� LPSDFW�XQIDYRUDEO\� RQ�KLV� SULRU� UHFRUG� VFRUH� VKRXOG�KH�JHW

LQWR�WURXEOH�DV�DQ�DGXOW��7�7��DW�������$GGLWLRQDOO\��LQ�D�UHFHQW�FDVH�GHFLGHG

E\� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW�� &RPPRQZHDOWK� Y�� -RVHSK�:D\QH

                                        
11 $SSHOOHH�FRQWHQGV�WKH�&RPPRQZHDOWK
V�FODLPV�DUH�ZDLYHG�E\�YLUWXH�RI�LWV
IDLOXUH� WR� ILOH�D�FRQFLVH�VWDWHPHQW�RI�PDWWHUV� FRPSODLQHG�RI� LQ� UHVSRQVH� WR
WKH�WULDO�FRXUW
V�GLUHFWLYH�SXUVXDQW�WR�3D�5�$�3�������E����$SSHOOHH
V�%ULHI�DW
��� 2XU� 6XSUHPH� &RXUW� KDV� UHFHQWO\� KHOG� ³>D@Q\� LVVXHV� QRW� UDLVHG� LQ� D
�����E��VWDWHPHQW�ZLOO�EH�GHHPHG�ZDLYHG�´��&RPPRQZHDOWK�Y��/RUG��BBB
3D�� BBB�� ���� $��G� ����� ���� �������� �+RZHYHU��/RUG� FOHDUO\� LQGLFDWHV� WKH
UXOH�WKHUHLQ�DSSOLHV�SURVSHFWLYHO\���,G���$V�WKLV�FDVH�DURVH�EHIRUH�/RUG�ZDV
ILOHG�� LW� LV� LQDSSOLFDEOH�� �%HFDXVH� WKH�DEVHQFH�RI� D�5XOH������E�� VWDWHPHQW
KDV�QRW�GHSULYHG�XV�RI�WKH�EHQHILW�RI� WKH�WULDO� FRXUW
V�2SLQLRQ�RU�RWKHUZLVH
VXEVWDQWLDOO\� LPSHGHG� RXU� DELOLW\� WR� HQJDJH� LQ� HIIHFWLYH� DQG� PHDQLQJIXO
UHYLHZ� RI� DSSHOODQW
V� FODLPV�� ZH� GHFOLQH� WR� ILQG� WKHP� ZDLYHG�� � 6HH
&RPPRQZHDOWK� Y�� 1HOVRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� �����
�SURYLGLQJ� WKDW� ZDLYHU� IRU� IDLOXUH� WR� ILOH� D� �����E�� VWDWHPHQW� LV� QRW
DXWRPDWLF��WKLV�&RXUW�ZLOO�GLVFKDUJH�LWV�DSSHOODWH�IXQFWLRQ�XQOHVV�D�IDLOXUH�WR
ILOH�WKH�VWDWHPHQW�SUHYHQWV�PHDQLQJIXO�DSSHOODWH�UHYLHZ��
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$QGHUV��-U���1R�������0�'��$SSHDO�'NW��������ILOHG�)HEUXDU\������������WKH

6XSUHPH� &RXUW� UHYHUVHG� WKLV� &RXUW� VLWWLQJ� HQ� EDQF� DQG� UHPDQGHG� IRU� D

KHDULQJ�RQ�WKH�LVVXH�RI�SUHMXGLFH�GXH�WR�DQ�XQWLPHO\�VHQWHQFLQJ��SXUVXDQW�WR

DSSHOODQW¶V� VSHHG\� WULDO� ULJKWV�� �$QGHUV� UHTXLUHV� WKDW� D� GHIHQGDQW�� ZKR� LV

VHQWHQFHG� EH\RQG� ��� GD\V� RI� WKH� GDWH� RI� FRQYLFWLRQ� LQ� YLRODWLRQ� RI

3D�5�&ULP�3�� ������ 3URFHGXUH� DW� 7LPH� RI� 6HQWHQFLQJ�� $�� 7LPH� IRU

6HQWHQFLQJ�� LV� HQWLWOHG� WR� GLVFKDUJH� RQO\� ZKHQ� WKH� GHIHQGDQW� FDQ

GHPRQVWUDWH� WKDW� WKH� GHOD\� LQ� VHQWHQFLQJ� SUHMXGLFHG� KLP� RU� KHU�� � 7KLV

VWDQGDUG�DOVR�DSSOLHV�WR�DOO�RWKHU�SURFHHGLQJV�UHODWLQJ�WR�D�VSHHG\�WULDO���)RU

WKDW� UHDVRQ��ZH�YDFDWH� WKH�2UGHU� GLVPLVVLQJ� WKLV� FDVH� DQG� UHPDQG� WR� WKH

WULDO� FRXUW� IRU� WKH� SXUSRVH� RI� LWV� UHYLHZ�� EDVHG� RQ� %DUNHU�� DV� WR� WKH

SUHMXGLFH�DSSHOODQW�ZRXOG�KDYH�VXIIHUHG���,Q�WKH�IXWXUH��VKRXOG�WKH�-XYHQLOH

&RXUW�-XGJHV�&RPPLVVLRQ�FUHDWH�VWDQGDUGV�WR�EH�DSSOLHG�LQ�VLWXDWLRQV�VXFK

DV�WKLV��ERWK�WKH�WULDO�FRXUW�DQG�WKLV�&RXUW�ZLOO�KDYH�D�PRUH�SUHFLVH�PHDQV�RI

GHWHUPLQLQJ�ZKHQ�D�MXYHQLOH¶V�ULJKWV�WR�D�VSHHG\�WULDO�KDYH�EHHQ�YLRODWHG�

���� 6LQFH�WKH�WULDO�FRXUW�IDLOHG�WR�PDNH�VSHFLILF�ILQGLQJV�RI�SUHMXGLFH�RQ�WKH

UHFRUG��ZH�GHFOLQH�WR�VSHFXODWH�RQ�WKDW�LVVXH�DQG�UHPDQG�WR�WKH�WULDO�FRXUW

IRU� KHDULQJ� DQG� D� ILQGLQJ� RQ� WKH� LVVXH� RI� SUHMXGLFH�� � ,I� WKH� FRXUW�� XSRQ

KHDULQJ� DQG� UHYLHZ�� GHWHUPLQHV� WKH� MXYHQLOH� ZDV� QRW� SUHMXGLFHG� E\� WKH

GHOD\��WKH�FDVH�VKDOO�EH�UHLQVWDWHG�IRU�KHDULQJ���,I� WKH�WULDO�FRXUW�ILQGV�WKDW

WKH� MXYHQLOH� ZDV� SUHMXGLFHG� E\� WKH� GHOD\�� WKH� 2UGHU� RI� GLVPLVVDO� VKDOO� EH

UHLQVWDWHG�
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���� 2UGHU�YDFDWHG�DQG�FDVH�UHPDQGHG�IRU�KHDULQJ�DQG�ILQGLQJV�FRQVLVWHQW

ZLWK�WKLV�2SLQLRQ�

���� -XULVGLFWLRQ�UHOLQTXLVKHG�

���� -R\FH��-���FRQFXUV�LQ�WKH�UHVXOW�


