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��� 7KLV� LV� DQ� DSSHDO� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� HQWHUHG� IROORZLQJ

$SSHOODQW¶V� MXU\� FRQYLFWLRQ� IRU� DJJUDYDWHG� DVVDXOW� E\� YHKLFOH� ZKLOH� GULYLQJ

XQGHU�WKH�LQIOXHQFH��GULYLQJ�XQGHU�WKH�LQIOXHQFH�DQG�UHFNOHVVO\�HQGDQJHULQJ

DQRWKHU�SHUVRQ����$SSHOODQW�ZDV�VHQWHQFHG�WR�DQ�DJJUHJDWH�WHUP�RI����WR���

PRQWKV�LPSULVRQPHQW�

��� 7KH�FKDUJHV�VWHP�IURP�DQ�DFFLGHQW�ZKLFK�RFFXUUHG�LQ�WKH�ODWH�HYHQLQJ

RI�6HSWHPEHU������������%HFDXVH�YLVLELOLW\�ZDV�UHGXFHG�WR�D�PLQLPXP�E\�D

KHDY\�GRZQSRXU�� WUDIILF�ZDV�PRYLQJ�DW� QR�PRUH� WKDQ����PSK�� �$SSHOODQW�

KRZHYHU�� WUDYHOOLQJ� DW� DQ� HVWLPDWHG� VSHHG� RI� ���PSK� LQ� D� ��� PSK� ]RQH�

VPDVKHG� EURDGVLGH� LQWR� D� FDU� DWWHPSWLQJ� WR� PDNH� D� OHIW� WXUQ� DW� DQ

LQWHUVHFWLRQ��$V�D�UHVXOW�RI�WKH�LPSDFW��$SSHOODQW¶V�YHKLFOH�EHFDPH�DLUERUQH�

����������������������������������
�� ��� 3D�&�6�$�� �� �������� ��� 3D�&�6�$�� �� ����� DQG� ��� 3D�&�6�$�� �� �����
UHVSHFWLYHO\�
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ODQGLQJ� RQ� LWV� URRI�� DQG� FRPLQJ� WR� UHVW� RQ� WKH� GULYHU¶V� VLGH� VRPH� ��� IHHW

IURP� WKH� SRLQW� RI� LPSDFW�� � 7KH� ��� \HDU� ROG� GULYHU� RI� WKH� FDU� VWUXFN� E\

$SSHOODQW� VXIIHUHG� PDVVLYH�� OLIH�WKUHDWHQLQJ� LQMXULHV� DV� D� UHVXOW� RI� WKH

FROOLVLRQ��DQG�D����\HDU�ROG�SDVVHQJHU�ZDV�DOVR�LQMXUHG��%RWK�GULYHUV�KDG�WR

EH�FXW�IURP�WKH�ZUHFNDJH�E\�UHVFXH�SHUVRQQHO��:KHQ�WHVWHG�DW�WKH�KRVSLWDO

HPHUJHQF\�URRP��$SSHOODQW¶V�EORRG�DOFRKRO�OHYHO�ZDV�������+LV�VSHHFK�ZDV

VOXUUHG�� DQG� KLV� EUHDWK� VPHOOHG� RI� DOFRKRO�� 7KHUH� ZDV� QR� LQGLFDWLRQ� WKDW

$SSHOODQW�KDG�DWWHPSWHG�HYDVLYH�DFWLRQ�

��� 2Q� DSSHDO�� $SSHOODQW� UDLVHV� WKH� IROORZLQJ� LVVXHV� IRU� RXU� UHYLHZ�� ���

VXIILFLHQF\�RI�WKH�HYLGHQFH�WR�VXSSRUW�KLV� FRQYLFWLRQ� IRU�DJJUDYDWHG�DVVDXOW

E\� YHKLFOH� ZKLOH� GULYLQJ� XQGHU� WKH� LQIOXHQFH�� ��� 3D�&�6�$�� �� �������

XQFRQVWLWXWLRQDOLW\�RI�WKH�VWDWXWH�IRU�LWV�ODFN�RI�D�VXIILFLHQW�PHQV�UHD��DQG

���� WULDO� FRXUW� HUURU� LQ�� D�� IDLOLQJ� WR� LQVWUXFW� WKH� MXU\� RQ� WKH� PHDQLQJ� RI

³QHJOLJHQWO\´� IRU� D� YLRODWLRQ� RI� �� �������� E�� LQVWUXFWLQJ� WKH� MXU\� WKDW� WKH

YLFWLP¶V� FRQWULEXWRU\� QHJOLJHQFH� FRXOG� QRW� EH� D� GHIHQVH� LI� WKH� $SSHOODQW¶V

FRQGXFW� ZDV� D� GLUHFW� FDXVH� RI� WKH� DFFLGHQW�� DQG� F�� DGPLWWLQJ� HYLGHQFH

UHJDUGLQJ�WKH�YLFWLP¶V�LQMXULHV�ZKHQ�WKHVH�ZHUH�WKH�VXEMHFW�RI�D�VWLSXODWLRQ�

:H� ZLOO� DGGUHVV� WKHVH� FODLPV� VHULDWLP�� DOWKRXJK� QRW� TXLWH� LQ� WKH� RUGHU

SUHVHQWHG�

��� $SSHOODQW¶V� ILUVW� FRQWHQWLRQ� LV� WKDW� WKHUH� ZDV� LQVXIILFLHQW� HYLGHQFH� WR

VXVWDLQ� KLV� FRQYLFWLRQ� IRU� DJJUDYDWHG� DVVDXOW� ZKLOH� GULYLQJ� XQGHU� WKH

LQIOXHQFH���7KLV�RIIHQVH�LV�GHILQHG�DV�IROORZV�
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$Q\� SHUVRQ� ZKR� QHJOLJHQWO\� FDXVHV� VHULRXV� ERGLO\� LQMXU\� WR
DQRWKHU� SHUVRQ� DV� WKH� UHVXOW� RI� D� YLRODWLRQ� RI� VHFWLRQ� ����
�UHODWLQJ� WR� GULYLQJ� XQGHU� LQIOXHQFH� RI� DOFRKRO� RU� FRQWUROOHG
VXEVWDQFH�� DQG� ZKR� LV� FRQYLFWHG� RI� YLRODWLQJ� VHFWLRQ� ����
FRPPLWV�D�IHORQ\�RI�WKH�VHFRQG�GHJUHH�ZKHQ�WKH�YLRODWLRQ�LV�WKH
FDXVH�RI�WKH�LQMXU\�

���3D�&�6�$�����������D��

���� $SSHOODQW�GRHV�QRW�GLVSXWH�WKDW�KH�ZDV�LQWR[LFDWHG�DV�KLV�EORRG�DOFRKRO

FRQWHQW� ZDV� ������ QRU� GRHV� KH� FRQWHQG� WKDW� WKH� YLFWLP� GLG� QRW� VXVWDLQ

³VHULRXV�ERGLO\�LQMXU\´�DV�D�VWLSXODWLRQ�WR�WKLV�HIIHFW�ZDV�PDGH�GXULQJ�WULDO�

5DWKHU��KH�DVVHUWV�WKDW� WKH�&RPPRQZHDOWK� IDLOHG� WR� SURYH� WKDW� KLV� GULYLQJ

ZKLOH�XQGHU�WKH�LQIOXHQFH�ZDV�WKH�FDXVH�RI�WKH�DFFLGHQW���+H�DUJXHV�WKDW�WKH

VSHHG�DW�ZKLFK�KH�ZDV�WUDYHOOLQJ�ZDV�WKH�FULWLFDO�IDFWRU��OHDYLQJ�KLP�QR�WLPH

WR� HYDGH� D� FROOLVLRQ� ZLWK� WKH� YLFWLP¶V� FDU� DV� LW� SXOOHG� LQWR� WKH� WXUQ�� %\

LPSOLFDWLRQ�$SSHOODQW��SRVLWV�WKH�WKHRU\�WKDW�DQ\�ODFN�RI�MXGJPHQW�VKRZQ�E\

KLV� GULYLQJ� DW� H[FHVVLYH� VSHHG� LQ� LQFOHPHQW�ZHDWKHU� LV� D�PDWWHU� VHSDUDEOH

IURP�KLV�LQHEULDWLRQ�

��� ³,Q�HYDOXDWLQJ�D�FKDOOHQJH�WR�WKH�VXIILFLHQF\�RI�WKH�HYLGHQFH��ZH�YLHZ

WKH�HYLGHQFH� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR� WKH�&RPPRQZHDOWK��ZKLFK�KDV

ZRQ� WKH� YHUGLFW�� DQG� GUDZ� DOO� UHDVRQDEOH� LQIHUHQFHV� LQ� LWV� IDYRU�´

&RPPRQZHDOWK�Y��6KRXS������$��G������������3D��6XSHU����������,W�PXVW

WKHQ� EH� GHWHUPLQHG�ZKHWKHU� WKH� HYLGHQFH� LV� VXIILFLHQW� WR� SHUPLW� D� MXU\� WR

ILQG� WKDW� DOO� HOHPHQWV� RI� WKH� FULPH� FKDUJHG� KDYH� EHHQ� SURYHQ� EH\RQG� D

UHDVRQDEOH�GRXEW���,G��DW����
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��� $V� WKH� WULDO� FRXUW� QRWHV�� WKH� &RPPRQZHDOWK� SUHVHQWHG� H[SHUW

WHVWLPRQ\�FRQFHUQLQJ�WKH�HIIHFWV�RI�DOFRKRO�RQ�PHQWDO�SURFHVVHV��(YHQ�KDG�LW

QRW�GRQH�VR��WKH�IDFW�WKDW�GULQNLQJ�FDQ�LPSDLU�WKH�DELOLW\�WR�GULYH�VDIHO\�LV�D

PDWWHU�RI�FRPPRQ�NQRZOHGJH���$SSHOODQW¶V�EORRG�DOFRKRO�FRQWHQW�ZDV������

+H�ZDV�WUDYHOOLQJ�DW�DQ�H[FHVVLYH�UDWH�RI�VSHHG�XQGHU�ZHDWKHU�FRQGLWLRQV�VR

DGYHUVH� WKDW� RWKHU� YHKLFOHV� ZHUH� WUDYHOOLQJ� DW� ��� PSK� RU� OHVV�� � ,W� LV

SHUPLVVLEOH� IRU� D� IDFWILQGHU� WR� GUDZ� WKH� LQIHUHQFH� WKDW� $SSHOODQW¶V� VSHHG

XQGHU�WKHVH�FLUFXPVWDQFHV�ZDV�D�UHVXOW�RI�KLV�LQWR[LFDWLRQ��ZKLFK�GLPLQLVKHG

KLV� DELOLW\� WR� XQGHUVWDQG� WKH� ZHDWKHU� FRQGLWLRQV� DQG� KHQFH�� GULYH� VDIHO\�

,QGHHG�� WKH� RQO\� DOWHUQDWLYH� H[SODQDWLRQ�� DQG� WKH� RQH� ZKLFK� LV� WKH� ORJLFDO

H[WHQVLRQ�RI�$SSHOODQW¶V�DUJXPHQW��LV� WKDW�KLV�PHQWDO�SURFHVVHV�ZHUH�VXFK�

HYHQ�ZLWKRXW�WKH�DOFRKRO��DV�WR�SUHYHQW�KLV�SHUFHSWLRQ�RI�GDQJHU�DQG�RU�KLV

DELOLW\�WR�UHDFW�WR�LW�

��� ³>7@KH�TXHVWLRQ�RI�DQ\�GRXEW�LV�IRU�WKH�>IDFWILQGHU@�XQOHVV�WKH�HYLGHQFH

µEH�VR�ZHDN�DQG�LQFRQFOXVLYH�WKDW�DV�D�PDWWHU�RI�ODZ�QR�SUREDELOLW\�RI� IDFW

FDQ� EH� GUDZQ� IURP� WKH� FRPELQHG� FLUFXPVWDQFHV�¶´� � &RPPRQZHDOWK� Y�

6XOOLYDQ�� ���� 3D�� ����� ����� ���� $��G� ����� ���� ������� �TXRWLQJ

&RPPRQZHDOWK�Y��/LERQDWL�� ����3D�� �������������$��G����� ��� ��������

6XFK�LV�QRW�WKH�FDVH�KHUH�

��� ,Q�&RPPRQZHDOWK�Y��1LFRWUD������$��G�������3D��6XSHU���������WKH

GHIHQGDQW� VWUXFN� D� YHKLFOH� ZKLFK� ZDV� PDNLQJ� D� OHIW� WXUQ�� NLOOLQJ� WKH

SDVVHQJHU�RI�WKDW�YHKLFOH���,G��DW��������7KLV�&RXUW�IRXQG�WKDW��HYHQ�WKRXJK
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WKH� LQWR[LFDWHG� GHIHQGDQW� KDG� D� JUHHQ� OLJKW� DQG� DWWHPSWHG� WR� VWRS� KLV

YHKLFOH� EHIRUH� WKH� FROOLVLRQ�� KLV� GULYLQJ� DW� DQ� H[FHVVLYH� VSHHG� ZKLOH

LQWR[LFDWHG�VWDUWHG�DQ�XQEURNHQ�FKDLQ�RI�FDXVDWLRQ�ZKLFK�FXOPLQDWHG�LQ�WKH

IDWDO�FROOLVLRQ���,G��DW������� �)XUWKHU��LQ�6KRXS��VXSUD�� WKLV�&RXUW� UHMHFWHG

WKH�DUJXPHQW�WKDW�DQ�LOOHJDOO\�SDUNHG�GXPS�WUXFN�ZDV�WKH�OHJDO�FDXVH�RI�WKH

DFFLGHQW� ZKHQ� WKDW� WUXFN� FRXOG� EH� VHHQ� IURP� DQ� LQWHUVHFWLRQ� ������ IHHW

DZD\���6KRXS������$��G�DW����

���� +HUH��WKHUH�ZDV�WHVWLPRQ\�WKDW�WKH�PLQLPDO�YLVLELOLW\�FDXVHG�E\�VHYHUH

ZHDWKHU�FRQGLWLRQV�PDGH�RSHUDWLQJ�D�YHKLFOH�LQ�H[FHVV�RI����PSK�XQVDIH���,W

LV�DSSDUHQW�IURP�$SSHOODQW¶V�EHKDYLRU�WKDW�KLV�SRZHU�WR�UHDVRQ�ZDV�DIIHFWHG

RQO\� E\� DOFRKRO�� DQG� QRW� E\� FOLPDWLF� FRQVLGHUDWLRQV�� 7KHUHIRUH� WKH� MXU\

SURSHUO\�FRQFOXGHG�WKDW�KLV�GULYLQJ�XQGHU�WKH�LQIOXHQFH�VWDUWHG�DQ�³XQEURNHQ

FKDLQ�RI�FDXVDWLRQ´�DQG�GLUHFWO\�SUHFLSLWDWHG�WKH�FROOLVLRQ���6HH�1LFRWUD�����

$��G�DW������

���� �,Q�&RPPRQZHDOWK�Y��-RKQVRQ������$��G������3D��6XSHU���������ZH

FRQVLGHUHG�HYLGHQFH�VKRZLQJ�WKH�GHIHQGDQW�WR�KDYH�EHHQ�XQGHU�LQIOXHQFH�RI

DOFRKRO�VR�DV�WR�EH�LQFDSDEOH�RI�VDIH�GULYLQJ��DQG�WR�KDYH�EHHQ�LQYROYHG�LQ�D

IDWDO�DFFLGHQW�XQGHU�FLUFXPVWDQFHV�GHPRQVWUDWLQJ�WKDW�KH�ZDV�DW�IDXOW���:H

KHOG� WKLV� HYLGHQFH� WR� EH� ³VXIILFLHQW� WR� SHUPLW� D� ILQGLQJ� WKDW� DSSHOODQW¶V

YLRODWLRQ� RI� WKH� SURVFULSWLRQ� DJDLQVW� GULYLQJ� ZKLOH� XQGHU� WKH� LQIOXHQFH� RI

DOFRKRO�ZDV�D�OHJDO�FDXVH�RI�WKH�DFFLGHQW�´��,G��DW�������:H�ZHQW�RQ�WR�VWDWH

WKDW� ³>Z@KHWKHU� WKH� IDWDOLW\� ZRXOG� QRW� KDYH� RFFXUUHG� EXW� IRU� DSSHOODQW¶V
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EHLQJ� XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO� ZDV�� XQGHU� WKH� FLUFXPVWDQFHV�� D

TXHVWLRQ�IRU�WKH�WULHU�RI�WKH�IDFWV�´��,G��7KH�WULHU�RI�IDFW�KHUH�FRQFOXGHG�WKDW

$SSHOODQW¶V� GUXQNHQQHVV� DQG� QRW� WKH� VSHHG� RI� KLV� FDU� ZDV� WKH� FXOSDEOH

DJHQW�

���� $SSHOODQW� UHOLHV� RQ� &RPPRQZHDOWK� Y�� 0R\HU�� ���� $��G� ��� �3D�

6XSHU���������WR�VXSSRUW�KLV�FRQWHQWLRQ�RI�LQVXIILFLHQW�HYLGHQFH�� �7KHUH�WKH

GHIHQGDQW�ZDV�RSHUDWLQJ�D�ZDWHUFUDIW�DQG�WKH�YLFWLP�ZDV�RQ�D�MHW�VNL�ZKHQ

DQRWKHU�SDUW\�ZKR�ZDV�VWDQGLQJ�RQ�WKH�VKRUH�VZXQJ�D�VWLFN�DW�WKH�YLFWLP�DV

KH�GURYH�SDVW���,G��DW������7KH�YLFWLP�ORVW�FRQWURO�RI�KLV�MHW�VNL�DQG�YHHUHG

LQWR� WKH�SDWK�RI�GHIHQGDQW¶V� FUDIW�ZKLFK�VWUXFN�DQG�NLOOHG�KLP�� �,G�� � 7KHUH

ZDV�QR�WHVWLPRQ\�WKDW�WKH�GHIHQGDQW�ZDV�VSHHGLQJ��DQG�DQ�LQWHUYHQLQJ�IRUFH

DFWXDOO\�FDXVHG�WKH�DFFLGHQW���6HH�LG��DW����

���� ,Q� FRQWUDVW�� $SSHOODQW� ZDV� VSHHGLQJ� LQ� D� UDLQVWRUP�ZKLOH� LQHEULDWHG�

7KHVH� IDFWRUV� VXSSRUW� WKH� LQIHUHQFH� WKDW� $SSHOODQW¶V� LQWR[LFDWLRQ� UHQGHUHG

KLP�XQDEOH� WR� SHUFHLYH� WKH� GDQJHUV� RI� WUDYHOOLQJ� DW� DQ� H[FHVVLYH� VSHHG� LQ

WKDW�ZHDWKHU�� � �6HH�&RPPRQZHDOWK� Y��0ROLQDUR�� ���� $��G� ������ ����

�3D�� 6XSHU�� ������� � 7KH� MXU\� ZDV� IUHH� WR� GHWHUPLQH� WKDW� $SSHOODQW¶V

LQWR[LFDWLRQ�FDXVHG� WKH�DFFLGHQW�� � $FFRUGLQJO\�� VXIILFLHQW� HYLGHQFH�H[LVWV� WR

VXSSRUW�$SSHOODQW¶V�FRQYLFWLRQ�

���� $SSHOODQW�DOVR�DOOHJHV�HUURU� LQ�FHUWDLQ�RI� WKH�FRXUW¶V� MXU\� LQVWUXFWLRQV�

7KH�VWDQGDUG�WR�EH�DSSOLHG�LQ�UHYLHZLQJ�D�MXU\�FKDUJH�LV�ZHOO�VHWWOHG�

:KHQ� UHYLHZLQJ� MXU\� LQVWUXFWLRQV� IRU� UHYHUVLEOH� HUURU�� DQ
DSSHOODWH�FRXUW�PXVW� UHDG�DQG�FRQVLGHU� WKH�FKDUJH�DV� D�ZKROH�
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:H� ZLOO� XSKROG� DQ� LQVWUXFWLRQ� LI� LW� DGHTXDWHO\� DQG� DFFXUDWHO\
UHIOHFWV� WKH� ODZ� DQG� LV� VXIILFLHQW� WR� JXLGH� WKH� MXU\� WKURXJK� LWV
GHOLEHUDWLRQV���(UURU�ZLOO�QRW�EH�SUHGLFDWHG�RQ�LVRODWHG�H[FHUSWV�
,QVWHDG��LW�LV�WKH�JHQHUDO�HIIHFW�RI�WKH�FKDUJH�WKDW�FRQWUROV�� �$Q
HUURQHRXV� FKDUJH�ZDUUDQWV� WKH� JUDQW� RI� D� QHZ� WULDO� XQOHVV� WKH
UHYLHZLQJ�FRXUW�LV�FRQYLQFHG�EH\RQG�D�UHDVRQDEOH�GRXEW�WKDW�WKH
HUURU�LV�KDUPOHVV�

&RPPRQZHDOWK�Y��1LFKROV������$��G�����������3D��6XSHU���������TXRWLQJ

&RPPRQZHDOWK�Y��&ODUN������$��G�����������3D��6XSHU����������VHH�DOVR

&RPPRQZHDOWK�Y��-RQHV������3D����������������$��G�������������������

���� $SSHOODQW� ILUVW� FODLPV� DV� HUURQHRXV� WKH� WULDO� FRXUW¶V� FKDUJH� WKDW� WKH

YLFWLP¶V�FRQWULEXWRU\�QHJOLJHQFH�FRXOG�QRW�EH�D�GHIHQVH�LI�$SSHOODQW¶V�FRQGXFW

ZDV�D�GLUHFW�FDXVH�RI�WKH�DFFLGHQW�

���� ³7KH�ODZ�LV�FOHDU�WKDW�D�YLFWLP¶V�FRQWULEXWRU\�QHJOLJHQFH��LI�DQ\��LV�QRW�D

GHIHQVH�������LI�WKH�GHIHQGDQW¶V�FRQGXFW�ZDV�D�GLUHFW�DQG�VXEVWDQWLDO�IDFWRU�LQ

FDXVLQJ�WKH�DFFLGHQW�´��1LFRWUD������$��G�DW��������³&ULPLQDO�UHVSRQVLELOLW\

LV�SURSHUO\�DVVHVVHG�DJDLQVW�RQH�ZKRVH�FRQGXFW�ZDV�D�GLUHFW�DQG�VXEVWDQWLDO

IDFWRU� LQ� SURGXFLQJ� WKH� >LQMXU\@� HYHQ� WKRXJK� RWKHU� IDFWRUV� FRPELQHG� ZLWK

WKDW� FRQGXFW� WR� DFKLHYH� WKH� UHVXOW�´� � 6KRXS�� ���� $��G� DW� ��� �TXRWLQJ

&RPPRQZHDOWK�Y��6WDIIRUG������3D����������$��G�������������� �$V�ORQJ

DV� WKH�GHIHQGDQW¶V� FRQGXFW�VWDUWHG� WKH�FKDLQ�RI� FDXVDWLRQ�ZKLFK� OHG�WR� WKH

YLFWLP¶V� LQMXULHV�� FULPLQDO� UHVSRQVLELOLW\� PD\� SURSHUO\� EH� IRXQG�� � 6HH

1LFRWUD������$��G�DW������

���� $� UHYLHZ� RI� WKH� WULDO� FRXUW¶V� LQVWUXFWLRQ� RQ� WKLV� LVVXH� UHYHDOV� SUHFLVH

FRQIRUPLW\�WR�WKH�H[LVWLQJ�ODZ�
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,Q�RUGHU�WR�EH�D�GLUHFW�FDXVH�RI�WKH�DFFLGHQW�DQG�LQMXULHV�
WKH�'HIHQGDQW¶V�FRQGXFW�PXVW�EH�D�GLUHFW�DQG�VXEVWDQWLDO�IDFWRU
LQ� EULQJLQJ� DERXW� WKH� DFFLGHQW� DQG� WKH� LQMXULHV�� � 7KHUH� FDQ� EH
PRUH� WKDQ� RQH� GLUHFW� FDXVH� RI� WKH� DFFLGHQW� DQG� LQMXULHV�� � 7KH
'HIHQGDQW�ZKRVH� FRQGXFW� LV� D� GLUHFW� FDXVH� RI� DQ� DFFLGHQW� DQG
LQMXULHV� PD\� EH� FULPLQDOO\� OLDEOH� HYHQ� WKRXJK� WKHUH� DUH� RWKHU
GLUHFW�FDXVHV�

7KH�'HIHQGDQW¶V�FRQGXFW�LV�QRW�D�GLUHFW�FDXVH�LI�WKH�DFWLRQV
RI�WKH�YLFWLP�SOD\�VXFK�DQ�LQGHSHQGHQW��LPSRUWDQW�DQG�RYHUULGLQJ
UROH� LQ� EULQJLQJ� DERXW� WKH� DFFLGHQW� DQG� KLV� LQMXULHV� FRPSDUHG
ZLWK� WKH� UROH� RI� WKH� 'HIHQGDQW�� WKDW� WKH� 'HIHQGDQW¶V� FRQGXFW
GRHV� QRW� DPRXQW� WR� D� GLUHFW� DQG� VXEVWDQWLDO� IDFWRU� LQ� EULQJLQJ
DERXW�WKH�DFFLGHQW�DQG�WKH�LQMXULHV�VXVWDLQHG�

$� 'HIHQGDQW¶V� FRQGXFW� PD\� EH� D� GLUHFW� FDXVH� RI� WKH
DFFLGHQW�DQG�LQMXULHV�HYHQ�WKRXJK�KLV�FRQGXFW�ZDV�QRW�WKH�ODVW�RU
LPPHGLDWH� FDXVH� RI� WKH� DFFLGHQW� DQG� LQMXULHV�� � 7KXV�� WKH
'HIHQGDQW¶V� FRQGXFW�PD\�EH�D�GLUHFW� FDXVH�RI� DQ� DFFLGHQW� DQG
LQMXULHV�LI�LW�LQLWLDWHV�DQ�XQEURNHQ�FKDLQ�RI�HYHQWV�OHDGLQJ�WR�WKH
DFFLGHQW�DQG�LQMXULHV�


�
�
�
�

$�YLFWLP¶V�FRQWULEXWRU\�QHJOLJHQFH��LI�DQ\��LV�QRW�D�GHIHQVH

WR�D�FKDUJH�RI�$JJUDYDWHG�$VVDXOW�E\�0RWRU�9HKLFOH�:KLOH�'ULYLQJ
8QGHU�WKH�,QIOXHQFH�LI�WKH�'HIHQGDQW¶V�FRQGXFW�ZDV�D�GLUHFW�DQG
VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�WKH�DFFLGHQW��������

�1�7���7ULDO�����������DW����������$SSHOODQW¶V�DVVHUWLRQ�LV�WKHUHIRUH�PHULWOHVV�

���� $SSHOODQW�DOVR�FRQWHQGV��WKH�WULDO�FRXUW�HUUHG�LQ�DGPLWWLQJ�GHWDLOHG�DQG

JUDSKLF�HYLGHQFH�RI�WKH�YLFWLP¶V�LQMXULHV�ZKHQ�FRXQVHO�KDG�DOUHDG\�VWLSXODWHG

WKDW� WKH� YLFWLP� KDG� VXIIHUHG� ³VHULRXV� ERGLO\� LQMXU\´� XQGHU� �� �������

$SSHOODQW� DUJXHV� WKDW� WKH� MXU\¶V� HPRWLRQDO� UHVSRQVH� WR� LQIRUPDWLRQ� DERXW

WKHVH� LQMXULHV�ZDV� VXFK� WKDW� SUHMXGLFH�ZDV� LQHYLWDEOH�� WKDW� FRXQVHO� VKRXOG

KDYH�UHTXHVWHG�D�FXUDWLYH�LQVWUXFWLRQ�LQ�RUGHU�WR�QHXWUDOL]H�WKH�LPSDFW�RI�WKH

HYLGHQFH��DQG�ZDV�LQHIIHFWLYH�LQ�KDYLQJ�IDLOHG�WR�GR�VR�

���� ³$� WULDO� FRXUW� KDV� EURDG� GLVFUHWLRQ� WR� GHWHUPLQH�ZKHWKHU� HYLGHQFH� LV

DGPLVVLEOH�´��&RPPRQZHDOWK�Y��0LOOHU������3D����������������$��G������
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�������������FHUW��GHQLHG������8�6������������6�&W�����������/�(G��G����

�������� � :H� ZLOO� QRW� UHYHUVH� WKH� WULDO� FRXUW¶V� UXOLQJ� DEVHQW� DQ� DEXVH� RI

GLVFUHWLRQ���&RPPRQZHDOWK�Y��&RRN������3D����������������$��G���������

�������� FHUW�� GHQLHG�� ���� 8�6�� ������ ���� 6�&W�� ����� ���� /�(G��G� ���

�������

���� 7KH�&RPPRQZHDOWK�ZDV�SHUPLWWHG�WR�LQWURGXFH�HYLGHQFH�RI�VHYHULW\�RI

WKH�LQMXULHV�VXVWDLQHG�E\�WKH�GULYHU�RI�WKH�RWKHU�FDU�WR�VKRZ�WKH�UHODWLRQVKLS

EHWZHHQ� WKHVH� LQMXULHV� DQG� WKH� VSHHG�RI�$SSHOODQW¶V�YHKLFOH� DW� WKH� WLPH�RI

WKH�DFFLGHQW���7KLV�QH[XV�LV�JHUPDQH�WR�WKH�FDXVDWLRQ�HOHPHQW�RI����������

DV�WKH�H[WHQW�RI� WKH�YLFWLP¶V� LQMXULHV�ZDV� UHOHYDQW� WR�HVWDEOLVK� WKH�IRUFH�RI

WKH�LPSDFW���$FFRUGLQJO\��WKH�WULDO�FRXUW�SURSHUO\�DOORZHG�LQWURGXFWLRQ�RI�WKH

HYLGHQFH�� QR� FXUDWLYH� LQVWUXFWLRQ� ZDV� QHFHVVDU\�� DQG� FRXQVHO� ZDV� QRW

LQHIIHFWLYH�LQ�KDYLQJ�IDLOHG�WR�UHTXHVW�RQH��

���� )LQDOO\�� $SSHOODQW� FKDOOHQJHV� WKH� FRQVWLWXWLRQDOLW\� RI� � ��� 3D�&�6�$�� �

������� ERWK� RQ� LWV� IDFH� DQG� DV� DSSOLHG�� � +H� ILUVW� DVVHUWV� FRQVWLWXWLRQDO

LQILUPLW\�RQ�JURXQGV�WKDW�WKH�VWDWXWH�³LPSRVHV�FULPLQDO�OLDELOLW\�DW�WKH�OHYHO�RI

D� IHORQ\� RI� WKH� VHFRQG� GHJUHH� IRU� DQ� DFW� RI� RUGLQDU\� QHJOLJHQFH�´

�$SSHOODQW¶V�%ULHI�DW�����

���� 7KH�VWDWXWH�SURYLGHV�WKDW�³DQ\�SHUVRQ�ZKR�QHJOLJHQWO\�FDXVHV�VHULRXV

����������������������������������
��2XU�UHVROXWLRQ�RI�WKH�XQGHUO\LQJ�FODLP�REYLDWHV�DQ\�QHFHVVLW\�RI�H[DPLQLQJ
$SSHOODQW¶V� LQHIIHFWLYHQHVV� RI� FRXQVHO� DUJXPHQW�� ZKLFK�� LQ� DQ\� HYHQW� KH
IDLOHG� WR� GHYHORS� EH\RQG� PDNLQJ� WKH� EDUH� DOOHJDWLRQ� WKDW� VXFK
LQHIIHFWLYHQHVV�KDG�RFFXUUHG�
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ERGLO\�LQMXU\�WR�DQRWKHU��������´�LV�JXLOW\�RI�DJJUDYDWHG�DVVDXOW�E\�YHKLFOH�'8,�

6HH� ��� 3D�&�6�$�� �� �������� VXSUD� �HPSKDVLV� DGGHG��� � &RQWUDU\� WR

$SSHOODQW¶V� FRQWHQWLRQ�� KRZHYHU�� FULPLQDO� OLDELOLW\� GRHV� QRW� DWWDFK� DV� WKH

UHVXOW�RI�³RUGLQDU\�QHJOLJHQFH�´

���� �7KH�FXOSDELOLW\�UHTXLUHPHQWV�RI�WKH�&ULPHV�&RGH�����3D�&�6�$��������

ZKLFK� DSSO\� WR� DOO� RI� WKH� FULPHV� LQ� WKH� &RGH�� DUH� HQXQFLDWHG�� LQ� SHUWLQHQW

SDUW��DV�IROORZV�

�D� 0LQLPXP� UHTXLUHPHQWV� RI� FXOSDELOLW\�²([FHSW� DV� SURYLGHG� LQ
VHFWLRQ� ���� RI� WKLV� FKDSWHU� �� �� �� D� SHUVRQ� LV� QRW� JXLOW\� RI� DQ
RIIHQVH� XQOHVV� KH� DFWHG� LQWHQWLRQDOO\�� NQRZLQJO\�� UHFNOHVVO\� RU
QHJOLJHQWO\�� DV� WKH� ODZ� PD\� UHTXLUH�� ZLWK� HDFK� PDWHULDO
HOHPHQW�RI�WKH�FULPH�

���3D�&�6�$��������D���HPSKDVLV�DGGHG���1HJOLJHQFH�LV�DOVR�GHILQHG�E\�WKH

&ULPHV�&RGH�

$�SHUVRQ�DFWV�QHJOLJHQWO\�ZLWK�UHVSHFW�WR�D�PDWHULDO�HOHPHQW�RI
DQ� RIIHQVH� ZKHQ� KH� VKRXOG� EH� DZDUH� RI� D� VXEVWDQWLDO� DQG
XQMXVWLILDEOH� ULVN� WKDW� WKH�PDWHULDO� HOHPHQW� H[LVWV� RU�ZLOO� UHVXOW
IURP�KLV�FRQGXFW���7KH�ULVN�PXVW�EH�RI�VXFK�D�QDWXUH�DQG�GHJUHH
WKDW�WKH�DFWRU¶V�IDLOXUH�WR�SHUFHLYH�LW��FRQVLGHULQJ�WKH�QDWXUH�DQG
LQWHQW� RI� KLV� FRQGXFW� DQG� WKH� FLUFXPVWDQFHV� NQRZQ� WR� KLP�
LQYROYHV� D� JURVV� GHYLDWLRQ� IURP� WKH� VWDQGDUG� RI� FDUH� WKDW� D
UHDVRQDEOH�SHUVRQ�ZRXOG�REVHUYH�LQ�WKH�DFWRU¶V�VLWXDWLRQ�

,G��DW�������E�����

���� 7KH�PHQV�UHD�HVWDEOLVKHG�IRU����������IDOOV�XQGHU�WKH�DHJLV�RI� WKHVH

VWDWXWRU\� VHFWLRQV�� DV� GR�� H�J��� ERWK� WKH� KRPLFLGH� E\� YHKLFOH� DQG� WKH

KRPLFLGH�E\�YHKLFOH�ZKLOH�GULYLQJ�XQGHU�WKH�LQIOXHQFH�VWDWXWHV�����3D�&�6�$�

��� ����� DQG� ������ ZKLFK� SURYLGH� WKDW� GHDWK� EH� FDXVHG� ³XQLQWHQWLRQDOO\�´

7KHVH�VWDWXWHV�KDYH�EHHQ�IRXQG�FRQVWLWXWLRQDO���6HH��H�J���&RPPRQZHDOWK
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Y��1D\������$��G�������������3D��6XSHU���������DSSO\LQJ�&RPPRQZHDOWK

Y��)LHOG������3D�����������$��G��������������VWDWXWH�SURVFULELQJ�RIIHQVH�RI

KRPLFLGH�E\�YHKLFOH�UHTXLUHG�VKRZLQJ�RI�FXOSDEOH�FRQGXFW�DQG�ZDV�WKHUHIRUH

FRQVWLWXWLRQDO��� � &OHDUO\�� WKH� LQVWDQW� VWDWXWH�� ZKLFK� E\� GHILQLWLRQ� LQYROYHV

QHJOLJHQW� DFWLRQ�� DV� WKDW� WHUP� LV� GHILQHG� E\� WKH� &ULPHV� &RGH�� LV

FRQVWLWXWLRQDO�RQ�LWV�IDFH�

���� )LQDOO\�� $SSHOODQW� FRQWHQGV� WKDW� WKH� VWDWXWH� LV� XQFRQVWLWXWLRQDO� DV

DSSOLHG�� VLQFH� WULDO� FRXUW� IDLOHG� WR� LQVWUXFW� WKH� MXU\� DV� WR� WKH� PHDQLQJ� RI

³QHJOLJHQWO\´� DV� UHTXLUHG� WR� VXSSRUW� D� FRQYLFWLRQ� RI� �� �������� :H� DUH

FRQVWUDLQHG�WR�DJUHH�

���� 7KH� RIIHQVH� RI� DJJUDYDWHG� DVVDXOW� E\� YHKLFOH� ZKLOH� GULYLQJ� XQGHU

LQIOXHQFH������������LV�GHILQHG�DV�DQ�DVVDXOW� � ³QHJOLJHQWO\´�FRPPLWWHG�� �$V

KDV�DOUHDG\�EHHQ�QRWHG��DFFRUGLQJ�WR� WKH� ODZ�RI� 3HQQV\OYDQLD�� ³>D@� SHUVRQ

DFWV� QHJOLJHQWO\� �� �� �� ZKHQ� KH� VKRXOG� EH� DZDUH� RI� D� VXEVWDQWLDO� DQG

XQMXVWLILDEOH�ULVN�������>WKDW�LV@�RI�VXFK�D�QDWXUH�DQG�GHJUHH�WKDW�WKH�DFWRU¶V

IDLOXUH�WR�SHUFHLYH�LW��� �� �� LQYROYHV�D�JURVV�GHYLDWLRQ�IURP�WKH�VWDQGDUG�RI

FDUH�WKDW�D�UHDVRQDEOH�SHUVRQ�ZRXOG�REVHUYH�LQ�WKH�DFWRU¶V�VLWXDWLRQ�´

���3D�&�6�$��������E������HPSKDVLV�DGGHG��

���� ,Q�&RPPRQZHDOWK�Y��+HFN�� ����3D�� ����� ����� ����$��G� ����� ���

��������RXU�6XSUHPH�&RXUW�KHOG�WKDW�RUGLQDU\�QHJOLJHQFH�ZRXOG�QRW�VXVWDLQ

D� FRQYLFWLRQ� IRU� KRPLFLGH� E\� YHKLFOH�� � ³5DWKHU�� >WKH� &RXUW@� IRXQG� WKDW� WKH

VWDWXWRU\� GHILQLWLRQ� RI� QHJOLJHQFH� LQ� WKH� FXOSDELOLW\� VHFWLRQ� RI� WKH� &ULPHV
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&RGH�HQFRPSDVVHG�QRW�WKH�ODFN�RI�FDUH�QHFHVVDU\�WR�SURYH�WRUW�OLDELOLW\��EXW

FULPLQDO� QHJOLJHQFH�� RWKHUZLVH� D� FRQYLFWLRQ� UHO\LQJ� RQ� WKLV� SURYLVLRQ�ZRXOG

YLRODWH�GXH�SURFHVV�´��&RPPRQZHDOWK�Y��2¶+DQORQ������3D���������������

����$��G����������������������FLWLQJ�+HFN��VXSUD��

���� $V�2¶+DQORQ�PDNHV� FOHDU�� WKH� GLVWLQFWLRQ� EHWZHHQ� WKH� GHILQLWLRQ� RI

QHJOLJHQFH�DV�WKDW�WHUP�LV�XVHG�LQ�WKH�&ULPHV�&RGH�DQG�DV�LW�DSSOLHV�LQ�FDVHV

RI� WRUW� LV� FULWLFDO�� VLQFH� QR� FULPLQDO� OLDELOLW\� DWWDFKHV� WR� WKH� ODWWHU�� 7KLV

GLIIHUHQFH� VKRXOG� KDYH� EHHQ� H[SODLQHG� WR� WKH� MXU\�� � 6HH� +HFN�� VXSUD�

+RZHYHU�� WKH� WULDO� FRXUW� JDYH� QR� LQVWUXFWLRQ� DV� WR� WKH� PHDQLQJ� RI

³QHJOLJHQWO\�´� WKHUHE\� SHUPLWWLQJ� WKH� MXU\� WR� FRQYLFW� $SSHOODQW� XSRQ� D

VKRZLQJ�RI�RUGLQDU\�QHJOLJHQFH�

���� 7KH�GHILFLHQF\�RI�WKH�LQVWUXFWLRQ�LV�GHPRQVWUDWHG�E\�WKH�TXHU\�VHQW�E\

WKH�MXU\�WR�WKH�FRXUW�GXULQJ�GHOLEHUDWLRQV���³&DQ�ZH�ILQG�'HIHQGDQW�JXLOW\�RI

$JJUDYDWHG� $VVDXOW� LI� 0U�� +HUP� >WKH� RWKHU� GULYHU@� LV� SDUWLDOO\� QHJOLJHQW

SXOOLQJ� RXW� FDUHOHVVO\"´� � �1�7��� 7ULDO�� ��������� DW� ������ 7KH� FRXUW¶V� IXUWKHU

LQVWUXFWLRQ� ZDV� D� UHLWHUDWLRQ� RI� WKH� RULJLQDO� FKDUJH�� *LYHQ� WKH� MXURUV¶

DSSDUHQW�IDLOXUH�WR�GLVWLQJXLVK�EHWZHHQ�WKH�QHJOLJHQFH�RI�WKH�YLFWLP�DQG�WKDW

RI�$SSHOODQW�DIWHU� WKH�ILUVW� UHFLWDO�RI� WKH� LQVWUXFWLRQ�� LW� LV� REYLRXV� WKDW� WKH\

ZHUH�QRW�DGHTXDWHO\�DSSULVHG�RI�WKH�ODZ�UHJDUGLQJ�WKH�GHJUHH�RI�QHJOLJHQFH

UHTXLUHG� IRU� FULPLQDO� FXOSDELOLW\� DIWHU� KHDULQJ� D� UHSHWLWLRQ� RI� WKH� VDPH

LQIRUPDWLRQ�
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���� ³7KH� DEVHQFH� RI� D� FKDUJH� RQ� WKH� DSSOLFDEOH�PHQV� UHD� UHTXLUHPHQWV

ZDUUDQWV�D�QHZ� WULDO�´� �&RPPRQZHDOWK�Y��6DIULW������3D�� ����� ����$��G

�������������SHU�FXULDP���VHH�DOVR�&RPPRQZHDOWK�Y��3DWRVN\������$��G

����������3D��6XSHU����DSSHDO�GHQLHG������3D�����������$��G�������������

)RU�WKLV�UHDVRQ��ZH�PXVW�YDFDWH�WKH�MXGJPHQW�RI�VHQWHQFH�DV�WR�$SSHOODQW¶V

FRQYLFWLRQ�IRU����������DQG�UHPDQG�IRU�D�QHZ�WULDO�

���� -XGJPHQW�RI�VHQWHQFH�DV�WR�DOO�UHPDLQLQJ�FRQYLFWLRQV�LV�DIILUPHG�

-XGJPHQW�DIILUPHG�LQ�SDUW��YDFDWHG�LQ�SDUW�DQG�UHPDQGHG� -XULVGLFWLRQ

UHOLQTXLVKHG�


