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��� 5REHUW� 'HKDUW� DSSHDOV� WKH� GLVPLVVDO� E\� WKH� WULDO� FRXUW� RI� KLV� VHFRQG

3&5$�SHWLWLRQ���)RU�WKH�IROORZLQJ�UHDVRQ��ZH�DIILUP�

��� 2Q� 1RYHPEHU� ���� ������ DSSHOODQW� ZDV� IRXQG� JXLOW\� RI� ILUVW�GHJUHH

PXUGHU�LQ�WKH�DPEXVK�VOD\LQJ�RI�7HUU\�+DWFK�IROORZLQJ�KLV�HVFDSH�IURP�WKH

6WDWH�&RUUHFWLRQDO�,QVWLWXWLRQ�DW�+XQWLQJWRQ���+H�ZDV�DOVR�IRXQG�JXLOW\�RI�WKH

OHVVHU�FKDUJHV�RI�UREEHU\��EXUJODU\��DQG�HVFDSH���$�MXU\�LPSRVHG�WKH�SHQDOW\

RI�GHDWK��KLV�FRQYLFWLRQ�DQG�VHQWHQFH�ZDV�DIILUPHG�E\�RXU�6XSUHPH�&RXUW�LQ

�������&RPPRQZHDOWK�Y��'HKDUW������$��G������3D��������

��� $SSHOODQW� VXEVHTXHQWO\� ILOHG� KLV� ILUVW� 3&5$� SHWLWLRQ� LQ� 0D\� ������ � $

KHDULQJ�ZDV�KHOG�RQ�'HFHPEHU����������� � �7KH�WULDO� FRXUW�GHQLHG� UHOLHI�RQ

)HEUXDU\������������$SSHOODQW�DSSHDOHG�WKH�GLVPLVVDO�WR�RXU�6XSUHPH�&RXUW�

ZKLFK� UHPDQGHG� IRU� D� UHWULDO� RQ� VHQWHQFLQJ� LQ� ������ �&RPPRQZHDOWK� Y�

'HKDUW�� ���� $��G� ��� �3D�� ������� � :KHQ� WKH� VHQWHQFLQJ� MXU\� EHFDPH
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GHDGORFNHG� LQ� )HEUXDU\� ������ WKH� WULDO� FRXUW� LPSRVHG� D� VHQWHQFH� RI� OLIH

LPSULVRQPHQW�

��� $SSHOODQW� ILOHG� WKLV�� KLV� VHFRQG� 3&5$� SHWLWLRQ�� RQ� -DQXDU\� ���� �����

DSSDUHQWO\�FKDOOHQJLQJ�DJDLQ�WKH�FRQYLFWLRQ�DQG�VHQWHQFH����7KH�SHWLWLRQ�ZDV

GLVPLVVHG�RQ�0DUFK����������ZLWKRXW�WKH�UHTXLVLWH����GD\�QRWLFH�RI�LQWHQW�WR

GLVPLVV� KDYLQJ� EHHQ� JLYHQ� WR� DSSHOODQW�� � $SSHOODQW� DSSHDOHG� WKH� GLVPLVVDO

DQG� WKLV� &RXUW� UHPDQGHG� RQ�1RYHPEHU� ���� ������ IRU� IXUWKHU� SURFHHGLQJV�

7KH�WULDO�FRXUW�WKHUHDIWHU�LVVXHG�D�QRWLFH�RI�LQWHQW�WR�GLVPLVV�RQ�-DQXDU\����

������ DQG� DOORZHG� DSSHOODQW� ��� GD\V� WR� ILOH� REMHFWLRQV� WKHUHWR�� � $SSHOODQW

ILOHG�D��PRWLRQ�IRU�SURGXFWLRQ�RI�WUDQVFULSWV��RQ�)HEUXDU\����������WKH�WULDO

FRXUW� UHVSRQGHG� RQ� )HEUXDU\� ���� ������ E\� RUGHULQJ� WKH� WUDQVFULSWLRQ� RI

����������������������������������
�� $� FRS\� RI� DSSHOODQW
V� 3&5$� SHWLWLRQ�� ILOHG� RQ� -DQXDU\� ���� ������ KDV� QRW
EHHQ�LQFOXGHG�LQ�WKH�FHUWLILHG�UHFRUG��QRU�KDV�DSSHOODQW�LQFOXGHG�D�FRS\�LQ�KLV
UHSURGXFHG� UHFRUG�� �:H�QRWH� WKDW� LW� LV� DSSHOODQW
V� GXW\� WR� HQVXUH� WKDW� WKH
FHUWLILHG�UHFRUG�LV�FRPSOHWH�IRU�SXUSRVHV�RI�UHYLHZ���&DGLH�Y��0F'DQLHO�����
$��G����������������3D�6XSHU��������� �7KH�UHFRUG�GRHV�FRQWDLQ�QXPHURXV
PRWLRQV� ILOHG� E\� DSSHOODQW�� WKRXJK�� ZKHUHLQ� KH� DQQRXQFHG� KLV� FRPSODLQWV�
$SSHOODQW�LQWHQGHG�WR�FKDOOHQJH��LQWHU�DOLD��HDFK�HOHPHQW�RI�WKH�ILUVW�GHJUHH
PXUGHU� FRQYLFWLRQ� DQG� HYLGHQFH� RI� DQ� LQWHQW� WR� NLOO� �0RWLRQ� IRU
5HFRQVLGHUDWLRQ�RI�2UGHU��ILOHG����������DW����������0RWLRQ�IRU�3URGXFWLRQ�RI
5H�6HQWHQFLQJ� +HDULQJ� 7UDQVFULSWV� DQG� IRU� D� 6WD\� RI� 1RWLFH� RI� ,QWHQW� WR
GLVPLVV�3URFHHGLQJV��ILOHG���������DW�������FKDUJHG�LQHIIHFWLYHQHVV�RI�FRXQVHO
�0RWLRQ�WR�6WD\�� ILOHG����������DW�������DVVHUWHG�WKDW�KLV� UHVHQWHQFLQJ�ZDV
XQFRQVWLWXWLRQDO� DQG� FRQVWLWXWHG� FUXHO� DQG� XQXVXDO� SXQLVKPHQW� �0RWLRQ� WR
6WD\�����������DW�����������DQG�WKDW�KLV�FRQIHVVLRQ�DW�VHQWHQFLQJ�FRXUW�ZDV
FRHUFHG��6XSSOLPHQWDO�>VLF@�0RWLRQ�WR�6WD\��ILOHG����������DW��������+RZHYHU�
WKH� FRPSODLQWV� UHODWLQJ� WR� FRXQVHO� LQHIIHFWLYHQHVV� DQG� KLV� DOOHJHG� FRHUFHG
FRQIHVVLRQ�DUH�PRUH�DFFXUDWHO\�GLUHFWHG�DW�DOOHJHG�HUURUV�RI�WKH�3&5$�FRXUW
LQ� GLVPLVVLQJ� WKH� SHWLWLRQ� DQG� QRW� RI� WKH� VHQWHQFLQJ� FRXUW� LQ� SDVVLQJ
VHQWHQFH�� � :H�PD\� VXUPLVH�� WKHQ�� WKDW� DSSHOODQW
V� 3&5$� SHWLWLRQ� DOOHJHG
VRPH�IRUP�RI�LQVXIILFLHQF\�RI�WKH�HYLGHQFH�TXHVWLRQ��DQG�FUXHO�DQG�XQXVXDO
SXQLVKPHQW�
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DSSHOODQW
V�UH�VHQWHQFLQJ�WHVWLPRQ\�DQG�DOORZLQJ�DSSHOODQW����GD\V�IROORZLQJ

UHFHLSW� RI� WKH� WUDQVFULSW� IRU� ILOLQJ� REMHFWLRQV�� � $SSHOODQW� ILOHG� D�PRWLRQ� IRU

UHFRQVLGHUDWLRQ��VHHNLQJ�D�IXOO�WUDQVFULSW�RI�WKH�KHDULQJ�DQG�UHLQVWDWHPHQW�RI

WKH� ���GD\� GHDGOLQH�� � 7KH� WULDO� FRXUW� UHVSRQGHG� E\� GLVPLVVLQJ� DSSHOODQW
V

SHWLWLRQ� IROORZLQJ� WKH� ODSVH� RI� ��� GD\V� RQ� 0DUFK� ��� ������ � 7KLV� DSSHDO

IROORZHG�

��� 7KH� WULDO� FRXUW� GLVPLVVHG�DSSHOODQW
V� SHWLWLRQ� RQ� WKH�JURXQGV� WKDW�� DW

KLV�UH�VHQWHQFLQJ�KHDULQJ��DSSHOODQW�DGPLWWHG�WR�FRPPLWWLQJ�WKH�PXUGHU�KH

ZDV� FRQYLFWHG� RI� DQG� WKDW� WKH� 3&5$�GRHV�QRW� SURYLGH� UHOLHI� IRU� SHWLWLRQHUV

ZKR�GR�QRW� DVVHUW� WKHLU� LQQRFHQFH�� �$SSHOODQW�� LQ� WXUQ�� FRPSODLQV� WKDW� WKH

WULDO�MXGJH�IDLOHG�WR�DIIRUG�KLP�DQ�RSSRUWXQLW\�WR�ILOH�REMHFWLRQV�WR�WKH�QRWLFH

WR�GLVPLVV�LQ�YLRODWLRQ�RI�WKLV�&RXUW
V�HDUOLHU�GLUHFWLYH��DQG�WKDW�WKH�GLVPLVVDO

FRQVWLWXWHV� MXGLFLDO�PLVFRQGXFW�DQG�ELDV���:H�QRWH�WKDW� WKH�&RPPRQZHDOWK

KDV� UHPDLQHG� XQLQYROYHG� LQ� WKH� LQVWDQW� SURFHHGLQJV�� � 1HYHUWKHOHVV�

DSSHOODQW�� LQ� KLV� VLQJXODUO\� YRFLIHURXV� DWWHPSW� WR� FROODWHUDOO\� UHYHUVH� WKH

YHUGLFW� RI� KLV� SHHUV�� KDV� IDLOHG� WR� FRQVLGHU� WKH� IXQGDPHQWDO� TXHVWLRQ� RI

ZKHWKHU� WKH� WULDO� FRXUW�KDV� MXULVGLFWLRQ� LQ�WKLV�PDWWHU��:H� ILQG� WKDW� LW� GRHV

QRW�

��� $V�VWDWHG�LQ����3D�&�6�$����������VHFRQG�DQG�VXEVHTXHQW�SHWLWLRQV�IRU

SRVW�FRQYLFWLRQ�UHOLHI�PXVW�EH�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�GDWH�WKH�MXGJPHQW

EHFRPHV�ILQDO���$SSHOODQW¶V�MXGJPHQW�EHFDPH�ILQDO�RQFH�RXU�6XSUHPH�&RXUW

DIILUPHG�WKH�MXGJPHQW�RI�VHQWHQFH�RQ�2FWREHU����������DQG�WKH�SHULRG� IRU
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ILOLQJ� SHWLWLRQ� IRU� ZULW� RI� FHUWLRUDUL� WR� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW

ODSVHG��� � 7KXV�� XQGHU� WKH� JHQHUDO� UXOH� HVWDEOLVKHG� LQ� �� ������ DSSHOODQW¶V

VHFRQG�SHWLWLRQ�XQGHU�WKH�3&5$�ZDV�XQWLPHO\�

��� ,I�DSSHOODQW�FDQ�SURYH�WKDW� KLV� SHWLWLRQ�TXDOLILHG� IRU� RQH�RI� WKH� WKUHH

H[FHSWLRQV�OLVWHG�XQGHU��������E������WKHQ�WKH�JHQHUDO�UXOH�DV�WR�WLPHOLQHVV

����������������������������������
��$Q�DUJXPHQW�FDQ�EH�PDGH�WKDW�DSSHOODQW
V�VXFFHVVIXO�ILUVW�3&5$�FRPSODLQW
HIIHFWLYHO\��UHVHW��WKH�GDWH�XVHG�WR�GHWHUPLQH� WKH� ILQDOLW\�RI� WKH� MXGJPHQW�
,Q� IDFW��DSSHOODQW� UDLVHG� WKH� LVVXH� LQ�SDUDJUDSK� IRXU�RI�KLV�0RWLRQ�WR�6WD\�
+RZHYHU�� DSSHOODQW� WKHQ� DFNQRZOHGJHG� LQ� KLV� EULHI� WKDW� WKH� LQVWDQW� 3&5$
SHWLWLRQ� ZDV� KLV� VHFRQG�� $SSHOODQW
V� EULHI�� DW� �� Q���� $OVR�� ZH� QRWH� WKDW
DQRWKHU�SDQHO�RI�WKLV�&RXUW��LQ�SUHYLRXVO\�UHPDQGLQJ�WKLV�DFWLRQ�WR�WKH�WULDO
FRXUW�� FKDUDFWHUL]HG� WKLV� DFWLRQ� DV� DSSHOODQW
V� VHFRQG� SHWLWLRQ� IRU� SRVW
FRQYLFWLRQ� UHOLHI�� &RPPRQZHDOWK� Y�� 'HKDUW�� ���� +DUULVEXUJ� ����
�MXGJPHQW�RUGHU�LVVXHG�1RY������������

���6HFWLRQ� �����E����� VWDWHV� WKDW� �>I@RU� SXUSRVHV� RI� WKLV� VXEFKDSWHU�� D
MXGJPHQW�EHFRPHV�ILQDO�DW�WKH�FRQFOXVLRQ�RI�GLUHFW�UHYLHZ�����������$SSHOODQW
V
GLUHFW� UHYLHZ� RI� KLV� FRQYLFWLRQ� ZDV� FRQFOXGHG� LQ� ������ � $OO� VXEVHTXHQW
SURFHHGLQJV�KDYH�EHHQ�FROODWHUDO�WR�WKH�LQLWLDO�FRQYLFWLRQ�IRU�PXUGHU�

���:H�UHFRJQL]HG�WKH�QHHG�WR�GLVWLQJXLVK�EHWZHHQ�ILUVW�DQG�VHFRQG�SHWLWLRQV
IRU�FROODWHUDO�UHOLHI�LQ�&RPPRQZHDOWK�Y��/HZLV������$��G�������3D�6XSHU�
������� � ,Q� /HZLV�� ZH� GHWHUPLQHG� WKDW� D� VHHPLQJO\� VHFRQG� 3&5$� SHWLWLRQ
ZDV��LQ�DFWXDOLW\��D�ILUVW�SHWLWLRQ���7KHUH��DSSHOODQW
V�ILUVW�SHWLWLRQ�UHVXOWHG�LQ
JUDQWLQJ�D�GLUHFW�DSSHDO�QXQF�SUR�WXQF�DQG�QRW�SRVW�FRQYLFWLRQ�UHOLHI�SHU�VH�
7KH� ILUVW� 3&5$� SHWLWLRQ�� WKHQ�� QHFHVVDULO\� VXEVWLWXWHG� DV� D� SHWLWLRQ� IRU
SHUPLVVLRQ�WR�DSSHDO�QXQF�SUR�WXQF��DQG�ZH�GLG�QRW�FRQVLGHU�LW�WR�EH�D�ILUVW
SHWLWLRQ�IRU�VWDWXWH�RI�OLPLWDWLRQV�SXUSRVHV�

���+HUH�� KRZHYHU�� DSSHOODQW� SURSHUO\� H[HUFLVHG� KLV� GLUHFW� DSSHOODWH� ULJKWV�
+LV� ILUVW� 3&5$� SHWLWLRQ� ZDV� XQTXHVWLRQDEO\� D� 3&5$� SHWLWLRQ� DQG� WKH� UHOLHI
JUDQWHG�ZDV�SRVW�FRQYLFWLRQ�UHOLHI�SHU�VH���0RUHRYHU��WKH�UHOLHI�JUDQWHG�LQ�WKH
ILUVW� 3&5$� DFWLRQ� GLG� QRW� DIIHFW� WKH� DGMXGLFDWLRQ� RI� JXLOW�� EXW� PHUHO\� WKH
VHQWHQFH� LPSRVHG�� � %HFDXVH� WKH� SXUSRVH� RI� WKH� 3&5$� LV� WR� SUHYHQW� D
IXQGDPHQWDOO\� XQIDLU� FRQYLFWLRQ�� &RPPRQZHDOWK� Y�� &DUERQH�� ���� $��G
������ ����� �3D�6XSHU�� ������� DQG� WKH� LVVXH� RI� DSSHOODQW
V� FRQYLFWLRQ� ZDV
QRW�GLVWXUEHG�RQ�WKH�SULRU�3&5$�DFWLRQ��ZH�ILQG�WKDW�WKLV�SHWLWLRQ�FRQVWLWXWHV
DSSHOODQW
V�VHFRQG�DWWHPSW�DW�FROODWHUDO�UHOLHI�
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ZLOO�QRW�DSSO\��� �$SSHOODQW��KRZHYHU�� IDLOHG� WR�GHPRQVWUDWH��RU�HYHQ�DOOHJH�

RQ� DSSHDO� WKDW� KLV� FDVH� TXDOLILHV� XQGHU� DQ\� RI� WKH� H[FHSWLRQV� WR� WKH

WLPHOLQHVV�UHTXLUHPHQW���$V�D�UHVXOW��DSSHOODQW¶V�SHWLWLRQ�ZDV�XQWLPHO\� ILOHG

DQG�WKH�FRXUW�EHORZ�ODFNHG�WKH�MXULVGLFWLRQ�QHHGHG�WR�FRQVLGHU�WKH�PHULWV�RI

WKH�SHWLWLRQ���&RPPRQZHDOWK�Y��$OFRUQ������$��G�������3D�6XSHU��������

DSSHDO�GHQLHG�������3D��/(;,6�������-XQH����������

��� :H� QRWH� WKDW� WKH� ����� DPHQGPHQWV� WR� WKH� 3&5$� SURYLGH� WKDW� ³D

SHWLWLRQHU�ZKRVH�MXGJPHQW�KDV�EHFRPH�ILQDO�RQ�RU�EHIRUH�WKH�HIIHFWLYH�GDWH

RI� >WKH@� DFW� VKDOO� EH� GHHPHG� WR� KDYH� ILOHG� D� WLPHO\� SHWLWLRQ� XQGHU� ��

3D�&�6�$��&K�����6XEFK��%�LI�WKH�SHWLWLRQHU¶V�ILUVW�SHWLWLRQ� LV�ILOHG�ZLWKLQ�RQH

����������������������������������
��7KH�WKUHH�H[FHSWLRQV�DUH�VHW�IRUWK�LQ��������E������ZKLFK�VWDWHV�

�E��7LPH�IRU�ILOLQJ�SHWLWLRQ���

����$Q\�SHWLWLRQ�XQGHU�WKLV�VXEFKDSWHU�� LQFOXGLQJ�D�VHFRQG�RU
VXEVHTXHQW�SHWLWLRQ��VKDOO�EH�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�GDWH
WKH� MXGJPHQW�EHFRPHV� ILQDO�� XQOHVV� WKH� SHWLWLRQ� DOOHJHV� DQG
WKH�SHWLWLRQHU�SURYHV�WKDW�

�L��WKH�IDLOXUH�WR�UDLVH�WKH�FODLP�SUHYLRXVO\�ZDV� WKH� UHVXOW
RI� LQWHUIHUHQFH� E\� JRYHUQPHQW� RIILFLDOV� ZLWK� WKH
SUHVHQWDWLRQ�RI�WKH�FODLP�LQ�YLRODWLRQ�RI�WKH�&RQVWLWXWLRQ�RU
ODZV�RI�WKLV�&RPPRQZHDOWK�RU�WKH�&RQVWLWXWLRQ�RU�ODZV�RI
WKH�8QLWHG�6WDWHV�

�LL�� WKH� IDFWV� XSRQ� ZKLFK� WKH� FODLP� LV� SUHGLFDWHG� ZHUH
XQNQRZQ� WR� WKH� SHWLWLRQHU� DQG� FRXOG� QRW� KDYH� EHHQ
DVFHUWDLQHG�E\�WKH�H[HUFLVH�RI�GXH�GLOLJHQFH���RU

�LLL�� WKH� ULJKW� DVVHUWHG� LV� D� FRQVWLWXWLRQDO� ULJKW� WKDW� ZDV
UHFRJQL]HG�E\�WKH�6XSUHPH�&RXUW�RI� WKH�8QLWHG�6WDWHV�RU
WKH�6XSUHPH�&RXUW� RI� 3HQQV\OYDQLD� DIWHU� WKH� WLPH� SHULRG
SURYLGHG�LQ�WKLV�VHFWLRQ�DQG�KDV�EHHQ�KHOG�E\�WKDW�FRXUW�WR
DSSO\�UHWURDFWLYHO\�

���3D�&�6���������E������HPSKDVLV�DGGHG��
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\HDU�RI�WKH�HIIHFWLYH�GDWH�RI�>WKH@�DFW�´�$FW�RI�1RYHPEHU�����������3�/�

������1R������6SHF�6HVV��1R������������� �HPSKDVLV�DGGHG���7KLV� LV�QRW

DSSHOODQW¶V� ILUVW� SHWLWLRQ� IRU� SRVW�FRQYLFWLRQ� UHOLHI��� � 7KXV�� WKH� JUDFH� SHULRG

FUHDWHG�DERYH�GRHV�QRW�DSSO\�DQG�DSSHOODQW�PXVW�HLWKHU�FRPSO\�ZLWK�HLWKHU

WKH� UHTXLUHPHQWV� RU� WKH� H[FHSWLRQV� RI� ��� 3D�&�6�$�� �� ������ � %HFDXVH

DSSHOODQW� GLG� QHLWKHU�� WKH� WULDO� FRXUW� ODFNHG� MXULVGLFWLRQ� WR� JUDQW� WKH� UHOLHI

UHTXHVWHG�

��� (YHQ�LI�ZH�IRXQG�WKH�WULDO�FRXUW�KDG�MXULVGLFWLRQ�WR�JUDQW�UHOLHI� LQ� WKLV

PDWWHU��ZH�ZRXOG�ILQG�WKDW�DSSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI���$V�VWDWHG�LQ���

3D�&�6�$���������D���D�SHWLWLRQHU� LV�HOLJLEOH� IRU� UHOLHI� XQGHU� WKH� 3&5$� LI�KH

SURYHV�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�DOO�RI�WKH�IROORZLQJ�

�����7KDW�WKH�SHWLWLRQHU�KDV�EHHQ�FRQYLFWHG�RI�D�FULPH�XQGHU�WKH
ODZV� RI� WKLV� &RPPRQZHDOWK� DQG� LV� DW� WKH� WLPH� UHOLHI� LV
JUDQWHG�

�L��FXUUHQWO\�VHUYLQJ�D�VHQWHQFH�RI�LPSULVRQPHQW��SUREDWLRQ
RU�SDUROH�IRU�WKH�FULPH�������

�����7KDW�WKH�FRQYLFWLRQ�RU�VHQWHQFH�UHVXOWHG�IURP�RQH�RU�PRUH
RI�WKH�IROORZLQJ�

�L��$�YLRODWLRQ�RI�WKH�&RQVWLWXWLRQ�RI�WKLV�&RPPRQZHDOWK�RU
WKH�&RQVWLWXWLRQ�RU�ODZV�RI� WKH�8QLWHG�6WDWHV�ZKLFK�� LQ� WKH
FLUFXPVWDQFHV� RI� WKH� SDUWLFXODU� FDVH�� VR� XQGHUPLQHG� WKH
WUXWK�GHWHUPLQLQJ� SURFHVV� WKDW� QR� UHOLDEOH� DGMXGLFDWLRQ� RI
JXLOW�RU�LQQRFHQFH�FRXOG�KDYH�WDNHQ�SODFH

�LL�� ,QHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� ZKLFK�� LQ� WKH
FLUFXPVWDQFHV� RI� WKH� SDUWLFXODU� FDVH�� VR� XQGHUPLQHG� WKH
WUXWK�GHWHUPLQLQJ� SURFHVV� WKDW� QR� UHOLDEOH� DGMXGLFDWLRQ� RI
JXLOW�RU�LQQRFHQFH�FRXOG�KDYH�WDNHQ�SODFH�

�������������������������������������������������������������������������������������������������������������

��6HH�QRWH����VXSUD�
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�����7KDW�WKH�DOOHJDWLRQ�RI�HUURU�KDV�QRW�EHHQ�SUHYLRXVO\�OLWLJDWHG
RU�ZDLYHG�������

���3D�&�6�$���������D����$V�SUHYLRXVO\�QRWHG��WKH�SDUWLDO�UHFRUG�EHIRUH�WKLV

FRXUW� GRHV� QRW� FRQWDLQ� D� FRS\� RI� DSSHOODQW
V� 3&5$� SHWLWLRQ�� DQG� WKXV�� ZH

FDQQRW�FOHDUO\�DVFHUWDLQ�WKH�VXEVWDQFH�RI�DSSHOODQW
V�FRPSODLQWV�� �+RZHYHU�

DSSHOODQW
V� 0RWLRQ� WR� 6WD\� DQG� 6XSSOLPHQWDO� >VLF@� 0RWLRQ� WR� 6WD\� LQGLFDWH

WKDW� KLV� SULQFLSDO� FRPSODLQW� UHJDUGLQJ� HUURU� RI� WKH� 3&5$� FRXUW� LV� WKDW� KLV

VHQWHQFLQJ�FRXUW� FRXQVHO�ZDV� LQHIIHFWLYH�IRU�DOORZLQJ�KLP� WR� DGPLW� LQ� RSHQ

FRXUW� WKDW� KH� FRPPLWWHG� WKH�PXUGHU� IRU�ZKLFK� KH� ZDV� IRXQG� JXLOW\�� � 7KLV

DOOHJDWLRQ�GRHV�QRW�SURYLGH�KLP�D�EDVLV�IRU�UHOLHI�

���� $SSHOODQW�ILOHG�KLV�ILUVW�3&5$�SHWLWLRQ�LQ�������DOOHJLQJ�LQHIIHFWLYHQHVV

RI� FRXQVHO�ZKLFK� UHVXOWHG� LQ� D�ZLGH� UDQJH� RI� DOOHJHG� HUURUV�� 2XU� 6XSUHPH

&RXUW�IRXQG�DOO�DSSHOODQW
V�FRPSODLQWV�RI�LQHIIHFWLYHQHVV�WR�EH�PHULWOHVV��ZLWK

WKH� H[FHSWLRQ� RI� HUURU� FRQWDLQHG� LQ� WKH� ODQJXDJH� RI� WKH� YHUGLFW� VOLS

FRPSOHWHG�E\�WKH�VHQWHQFLQJ�FRXUW���>Z@H�WKH�MXU\�KDYH�IRXQG�XQDQLPRXVO\

RQH� DJJUDYDWLQJ� FLUFXPVWDQFH� ZKLFK� RXWZHLJKV� DQ\� PLWLJDWLQJ

FLUFXPVWDQFH��� LQVWHDG� RI� WKH� SURSHU� ODQJXDJH� �FLUFXPVWDQFHV��� ZDUUDQWHG

YDFDWLRQ� RI� WKH� GHDWK� VHQWHQFH� DQG� UHPDQG� IRU� D� QHZ� VHQWHQFH� KHDULQJ�

&RPPRQZHDOWK�Y��'HKDUW������$��G���������3D��������

���� 7KH� KHDULQJ� WKDW� RXU� 6XSUHPH� &RXUW� UHPDQGHG� IRU� ZDV� VROHO\� IRU

SXUSRVHV�RI�UH�VHQWHQFLQJ��WKH�SULRU�DGMXGLFDWLRQ�RI�JXLOW�ZDV�QRW�GLVWXUEHG�

,W�ZDV� WKHUHIRUH�QRW�QHFHVVDU\�IRU� WKH� WULDO� FRXUW� WR� UHO\�RQ�DSSHOODQW
V� UH�

VHQWHQFLQJ�DGPLVVLRQ�RI�JXLOW�WR�ILQG�WKDW�KH�ZDV�QRW�LQQRFHQW�RI�PXUGHU��D
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MXU\�KDG�SUHYLRXVO\�PDGH�WKDW�GHWHUPLQDWLRQ���7KH�DOOHJHG�LQHIIHFWLYHQHVV�RI

UH�VHQWHQFLQJ�FRXQVHO�DSSHOODQW�FRPSODLQV�RI�FRXOG�QRW�KDYH��VR�XQGHUPLQHG

WKH� WUXWK�GHWHUPLQLQJ� SURFHVV� WKDW� QR� UHOLDEOH� DGMXGLFDWLRQ� RI� JXLOW� RU

LQQRFHQFH� FRXOG� KDYH� WDNHQ� SODFH��� EHFDXVH� QR� WUXWK�GHWHUPLQLQJ� SURFHVV

ZDV�WDNLQJ�SODFH�� �$SSHOODQW�ZDV�QRW�HQWLWOHG� WR� UHOLHI�XQGHU� WKH�3&5$�DQG

WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�VR�RUGHULQJ�

���� 2UGHU�DIILUPHG�


