
-��6��������
�����3$�6XSHU����

$8'5(<�.��6$5*(17� � ,1�7+(�683(,25�&2857�2)
� 3(116</9$1,$

$SSHOOHH �
�

Y� �
�

:$/7(5�)��6$5*(17�,,,� �

�
$SSHOODQW � 1R������3LWWVEXUJK�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�0DUFK���
�����LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�(ULH�&RXQW\�

����)DPLO\�'LYLVLRQ��DW�1R��16������

%()25(���'(/�62/(��/$//<�*5((1��DQG�0217(0852��--�

23,1,21�%<�/$//<�*5((1��-� )LOHG���-XQH���������

��� $SSHOODQW��:DOWHU�)��6DUJHQW�,,,��DSSHDOV�IURP�DQ�RUGHU�ILQGLQJ�KLP�LQ

FRQWHPSW�IRU�QRQSD\PHQW�RI�FKLOG�VXSSRUW���%HFDXVH�WKLV�RUGHU�LV�QRW�D�ILQDO

RUGHU��ZH�TXDVK�WKH�DSSHDO�

��� ,QLWLDOO\��ZH�DGGUHVV�WKH�SURFHGXUDO�LUUHJXODULWLHV�ZKLFK�KDYH�RFFXUUHG

VLQFH� WKH� 1RWLFH� RI� $SSHDO� ZDV� ILOHG�� � )RU� VRPH� XQH[SODLQHG� UHDVRQ�� WKH

1RWLFH�RI�$SSHDO�ZDV�FDSWLRQHG�³&RPPRQZHDOWK�RI�3HQQV\OYDQLD�Y��:DOWHU�)�

6DUJHQW�,,,�´� �7KH�GRFNHWLQJ�VWDWHPHQW�� WKH�FDSWLRQ�RQ�6DUJHQW¶V�EULHI�DQG

WKH�WULDO� FRXUW�RSLQLRQ�DUH�VLPLODUO\�FDSWLRQHG�� �7KH�GRFXPHQWV� ILOHG� LQ� WKLV

&RXUW�OLVW�WKH�&RPPRQZHDOWK�DV�WKH�DSSHOOHH���7KH�UHFRUG��KRZHYHU��UHYHDOV

WKDW�WKLV�LV�D�VXSSRUW�FDVH�RULJLQDOO\�ILOHG�LQ�WKH�)DPLO\�'LYLVLRQ�RI�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�(ULH�&RXQW\�� �7KH�FDVH�ZDV�FRPPHQFHG�E\�D� VXSSRUW

FRPSODLQW� ILOHG� E\� $XGUH\� .�� 6DUJHQW� DJDLQVW� $SSHOODQW� DQG� LV� FDSWLRQHG

����������������������������������
�5HWLUHG�-XVWLFH�DVVLJQHG�WR�6XSHULRU�&RXUW�
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³$XGUH\� .�� 6DUJHQW� Y��:DOWHU� )�� 6DUJHQW� ,,,�´� � 7KLV� FDVH� LV� QRW� D� FULPLQDO

FDVH�DQG�WKH�&RPPRQZHDOWK�LV�QRW�D�SDUW\���$XGUH\�.��6DUJHQW�LV�WKH�SURSHU

$SSHOOHH�

��� 7KH�QH[W�PDWWHU�ZH�DGGUHVV�LV�ZKDW�W\SH�RI�FRQWHPSW�RUGHU�LV�DW�LVVXH�

:KHUH�WKH�GRPLQDQW�SXUSRVH�RI�D�FRQWHPSW�RUGHU�LV�WR�FRHUFH�WKH�FRQWHPQRU

WR� FRPSO\� ZLWK� DQ� RUGHU� RI� FRXUW�� WKH� FRQWHPSW� DGMXGLFDWLRQ� LV� FLYLO�

'LDPRQG�Y��'LDPRQG������$��G�������3D��6XSHU���������7KXV��WKH�RUGHU

DSSHDOHG� IURP� LV� D� FLYLO� FRQWHPSW� RUGHU�� � :H� KDYH�� WKHUHIRUH�� PDGH� WKH

DSSURSULDWH�FRUUHFWLRQV�WR�RXU�GRFNHW�

��� :H�QRWH� IXUWKHU� WKDW� FRXQVHO��ZKR�ZDV� DSSRLQWHG� E\� WKH� WULDO� FRXUW�

KDV�ILOHG�D�PRWLRQ�WR�ZLWKGUDZ�SXUVXDQW�WR�$QGHUV�Y��&DOLIRUQLD������8�6�

����� ��� 6�&W�� ������ ��� /�(G�� ���� �������� � $� PRWLRQ� WR� ZLWKGUDZ� XQGHU

$QGHUV� LV�DSSURSULDWH�ZKHQ�DSSRLQWHG�FRXQVHO� LQ�D�FULPLQDO� FDVH� VHHNV� WR

ZLWKGUDZ� EDVHG� RQ� KLV� RU� KHU� DVVHVVPHQW� WKDW� WKH� DSSHDO� LV� IULYRORXV�

&RPPRQZHDOWK� Y�� 0F&OHQGRQ�� ���� 3D�� ����� �������� ���� $��G� �����

��������������$V�$QGHUV�LV�QRW�WKH�DSSURSULDWH�YHKLFOH� IRU�ZLWKGUDZLQJ�DV

FRXQVHO�LQ�D�FLYLO�FDVH��DQG�FRXQVHO�SUHVHQWV�QR�RWKHU�UHDVRQ�IRU�ZLWKGUDZDO�

ZH�GHQ\�FRXQVHO¶V�PRWLRQ�WR�ZLWKGUDZ�

��� :H�QRZ�WXUQ�WR�WKH�LVVXH�RI�DSSHDODELOLW\���7KLV�&RXUW�KDV�MXULVGLFWLRQ

RQO\�RYHU�³DSSHDOV�IURP�ILQDO�RUGHUV�RI�WKH�FRXUWV�RI�FRPPRQ�SOHDV«�´����

3D�&�6�$�� ������ �HPSKDVLV� DGGHG��� � 8QWLO� VDQFWLRQV� RU� LPSULVRQPHQW� DUH

DFWXDOO\�LPSRVHG��DQ�RUGHU�GHFODULQJ�D�SDUW\�LQ�FRQWHPSW�LV�LQWHUORFXWRU\�DQG
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QRW� DSSHDODEOH�� � 5XOOL� Y�� 'XQQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������

+HVWHU�Y��%DJQDWR������$��G���������3D��6XSHU��������

��� 7ZR� FDVHV� LOOXVWUDWH� WKH� SUHFHGLQJ� SRLQW�� ,Q� &HGDU� 9DOOH\� &LYLF

$VVRFLDWLRQ�Y��6FKQDEOH������$��G������3D��6XSHU���������6FKQDEOH�ZDV

KHOG�LQ�FRQWHPSW�DQG�VHQWHQFHG�WR�D�WHUP�RI�LPSULVRQPHQW���,G��DW�������7KH

RUGHU�RI�FRPPLWPHQW�ZDV�VWD\HG�LQ�RUGHU�WR�SHUPLW�6FKQDEOH�WR�SRVW�D�ERQG

WR�HQVXUH�FRPSOLDQFH�ZLWK�WKH�FRXUW¶V�SUHYLRXV�RUGHUV�� �,G�� �6FKQDEOH� ILOHG

KLV�DSSHDO�DQG��ILYH�GD\V�ODWHU��ILOHG�WKH�ERQG���,G���7KLV�&RXUW�TXDVKHG�WKH

DSSHDO�EHFDXVH� WKH� WULDO� FRXUW¶V�RUGHU�ZDV� LQWHUORFXWRU\�� �,G�� � 6LPLODUO\�� LQ

)R[�Y��*DEOHU������$��G������3D��6XSHU���������WKH�WULDO�FRXUW�IRXQG�*DEOHU

LQ�FRQWHPSW�DQG�UHTXLUHG�KLP�WR�SRVW�D�ERQG�RU� IDFH�LQFDUFHUDWLRQ�� �,G��DW

������7KLV�&RXUW�TXDVKHG�WKH�DSSHDO��KROGLQJ�WKDW�WKH�RUGHU�DSSHDOHG�IURP

ZDV�LQWHUORFXWRU\�

��� 7KH� UHFRUG� UHIOHFWV� WKDW� WKH� WULDO� FRXUW� LVVXHG� DQ� RUGHU� ZKHUHLQ� WKH

$SSHOODQW�ZDV�IRXQG�LQ�FRQWHPSW�IRU�QRQSD\PHQW�RI� FKLOG�VXSSRUW�DQG�ZDV

VHQWHQFHG�WR���PRQWKV�LQFDUFHUDWLRQ�RU�D�SXUJH�RI�����������SOXV�IHHV���7KH

WHUP�RI�LQFDUFHUDWLRQ�ZDV�WR�EH�VHUYHG�RQO\�LI�$SSHOODQW�IDLOHG�WR�SXUJH�KLV

FKLOG�VXSSRUW�REOLJDWLRQV�ZLWKLQ�WKLUW\�GD\V���$SSHOODQW�ILOHG�KLV�DSSHDO�EHIRUH

WKH�WKLUW\�GD\V�SDVVHG���6LQFH�WKH�WKUHDWHQHG�VDQFWLRQ�RI�LPSULVRQPHQW�PD\

RU�PD\�QRW�EH�LPSRVHG�LQ�WKH�IXWXUH�GHSHQGLQJ�RQ�ZKHWKHU�$SSHOODQW�SD\V

WKH� SDVW� GXH� VXSSRUW�� WKH� RUGHU� LV� DW� SUHVHQW� LQWHUORFXWRU\� DQG� QRW
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DSSHDODEOH�� �6HH�0F0DQXV� Y�� &KXEE�*URXS� RI� ,QVXUDQFH� &RPSDQLHV�

����$��G���������3D��6XSHU����������$FFRUGLQJO\��ZH�TXDVK�WKH�DSSHDO�

��� $SSHDO�TXDVKHG�


