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23,1,21�%<�67(9(16��-� )LOHG���$XJXVW���������

��� 7KLV� DSSHDO� LV� IURP� WKH� RUGHU� RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

/\FRPLQJ� &RXQW\� ZKLFK� WHUPLQDWHG� $SSHOODQW� -��6�¶V� SDUHQWDO� ULJKWV� WR� KLV

GDXJKWHU�'�-�6���$IWHU�D�UHYLHZ�RI�ERWK�WKH�FHUWLILHG�UHFRUG�DQG�WKH�EULHIV�RI

WKH�SDUWLHV��ZH�DIILUP�

��� 7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� KLVWRU\� DUH� DV� IROORZV��'�-�6�� ZDV

ERUQ�WR�$SSHOODQW�DQG�0RWKHU��-�6��RQ�'HFHPEHU������������2Q�)HEUXDU\����

������$SSHOODQW�ZDV�DUUHVWHG�LQ�1HZ�<RUN�6WDWH�RQ�YDULRXV�GUXJ�SRVVHVVLRQ

FKDUJHV�DQG�ORGJHG�LQ�WKH�1HZ�<RUN�6WDWH�SULVRQ�V\VWHP�IURP�WKH�WLPH�RI�KLV

DUUHVW� XQWLO� KLV� UHOHDVH� RQ� $SULO� ���� ������ � 2Q� $SULO� ���� ������ '�-�6�¶V

PRWKHU��ZKR�KDG�GUXJ�DGGLFWLRQ�SUREOHPV��YROXQWDULO\�SODFHG�'�-�6��LQ�IRVWHU

FDUH�ZLWK�WKH�/\FRPLQJ�&RXQW\�&KLOGUHQ�	�<RXWK�6HUYLFHV��&<6��ZKHUH�VKH
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KDV�UHPDLQHG����2Q�$SULO�����������$SSHOODQW�H[HFXWHG�D�3RZHU�RI�$WWRUQH\

DSSRLQWLQJ�KLV�0RWKHU��+�&��� DV�KLV� DWWRUQH\�LQ�IDFW� WR� UHSUHVHQW�KLP� LQ� DOO

SURFHHGLQJV�SHUWDLQLQJ�WR�WKH�ZHOIDUH�DQG�FXVWRG\�RI�KLV�FKLOG���2Q�-XO\����

������'�-�6��ZDV� DGMXGLFDWHG� GHSHQGDQW� DQG� WKH� WULDO� FRXUW� FRQWLQXHG� KHU

SODFHPHQW�LQ�IRVWHU�FDUH�XQGHU�WKH�VXSHUYLVLRQ�RI�&<6���&<6��E\�OHWWHU�GDWHG

1RYHPEHU����������DWWHPSWHG�WR�FRQWDFW�)DWKHU�WR�GHWHUPLQH�KLV�OHJDO�VWDWXV

DQG� IXWXUH� SODQV�� � 7KDW� OHWWHU� ZHQW� XQDQVZHUHG�� � &<6� WKHQ� FKDQJHG� WKH

IDPLO\� VHUYLFH� SODQ� �)63�� JRDO� IURP� ORQJ�WHUP� IRVWHU� FDUH� WR� WKDW� RI

DGRSWLRQ����2Q�0DUFK�����������DIWHU�D�KHDULQJ��WKH�)63�JRDO�ZDV�FKDQJHG�WR

DGRSWLRQ���%\�OHWWHU�GDWHG��$SULO�����������$SSHOODQW�UHTXHVWHG�YLVLWDWLRQ�ZLWK

'�-�6�� DQG�YROXQWHHUHG� WR�PDNH� VXSSRUW� SD\PHQWV� IRU� '�-�6�¶V� FDUH�� )RU� D

SHULRG� RI� RQH� \HDU�� IURP� ZKHQ� '�-�6�� ZDV� SODFHG� LQ� IRVWHU� FDUH� XQWLO� WKH

FRXUW�FKDQJHG�WKH�)63�JRDO�WR�DGRSWLRQ��$SSHOODQW�RQO\�FRQWDFWHG�&<6�RQFH

DQG� QHYHU� VSRNH� WR�'�-�6�� � ,Q� IDFW��'�-�6�¶V� RQO\� FRQWDFW� ZLWK� DQ\� SDUW� RI

$SSHOODQW¶V� IDPLO\� RFFXUUHG� ZLWK� $SSHOODQW¶V� PRWKHU� ZKR� YLVLWHG� ELZHHNO\

ZLWK�'�-�6��XQWLO�&<6�FKDQJHG�WKH�JRDO�WR�DGRSWLRQ�DQG�YLVLWDWLRQ�ZDV�OLPLWHG

WR� RQH� SHU�PRQWK�� � 2Q� -XQH� ���� ������ &<6� ILOHG� D� SHWLWLRQ� WR� WHUPLQDWH

$SSHOODQW¶V�SDUHQWDO�ULJKWV�DQG�RQ�2FWREHU����������WKH�WULDO�FRXUW�LVVXHG�D

����������������������������������
�� � 7KH� UHFRUG� UHIOHFWV� WKDW� 0RWKHU� KDG� DQ� DGPLWWHG� GUXJ� DGGLFWLRQ� DQG�
EHFDXVH�VKH�ZDV�XQDEOH�WR�FDUH�IRU�'�-�6���VKH�YROXQWDULO\�UHOLQTXLVKHG�KHU
SDUHQWDO�ULJKWV�RQ�2FWREHU����������
����7KH�UHFRUG�LQGLFDWHV�WKDW�$SSHOODQW�ZDV�VHQW�D�FRS\�RI�WKH�)63�FKDQJH�
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GHFUHH� QLVL� JUDQWLQJ� &<6¶V� SHWLWLRQ� WR� LQYROXQWDU\� WHUPLQDWH� $SSHOODQW¶V

SDUHQWDO� ULJKWV�� � $IWHU� $SSHOODQW¶V� H[FHSWLRQV� ZHUH� GHQLHG�� WKLV� DSSHDO

IROORZHG�

��� $SSHOODQW�UDLVHV�WKUHH�LVVXHV�RQ�DSSHDO��)LUVW��$SSHOODQW�FODLPV�WKH�WULDO

FRXUW� DSSOLHG� DQ� LQFRUUHFW� VWDQGDUG� EHFDXVH� LW� VKRXOG� KDYH� DQDO\]HG� KLV

SDUHQWLQJ� HIIRUWV� DIWHU� -XQH� ���� ����� ZKHQ� &<6� SHWLWLRQHG� WR� WHUPLQDWH

$SSHOODQW¶V�SDUHQWDO�ULJKWV��VHFRQG��$SSHOODQW�FODLPV�WKH�WULDO�FRXUW�HUUHG�LQ

QRW�DFFRXQWLQJ�IRU�$SSHOODQW¶V�HIIRUWV�DV�DQ�LQFDUFHUDWHG�)DWKHU��DQG�ODVWO\�

$SSHOODQW�FODLPV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�WHUPLQDWLQJ�KLV�ULJKWV�EHFDXVH�LW

ZDV�QRW�LQ�'�-�6�¶V�EHVW�LQWHUHVW�

��� $SSHOODQW� ILUVW� FODLPV� WKH� WULDO� FRXUW� DSSOLHG� DQ� LQFRUUHFW� VWDQGDUG

EHFDXVH� LW� VKRXOG�KDYH�DQDO\]HG�KLV� SDUHQWLQJ� HIIRUWV� DIWHU� -XQH� ���� ����

ZKHQ� &<6� SHWLWLRQHG� WR� WHUPLQDWH� $SSHOODQW¶V� SDUHQWDO� ULJKWV�� 0RUH

VSHFLILFDOO\��$SSHOODQW�FODLPV� WKDW�KLV�DFWLRQV�DIWHU� -XQH���������� LQGLFDWHG

WKDW�KH�GLG�QRW�ZLVK�WR�WHUPLQDWH�KLV�SDUHQWDO�ULJKWV�

��� ���3D�&�6�$���������D�����SURYLGHV�

�D� *HQHUDO�UXOH����7KH�ULJKWV�RI�D�SDUHQW�LQ�UHJDUG�WR�D�FKLOG�PD\
EH�WHUPLQDWHG�DIWHU�D�SHWLWLRQ�ILOHG�RQ�DQ\�RI�WKH�IROORZLQJ
JURXQGV�

��� 7KH�SDUHQW�E\�FRQGXFW�FRQWLQXLQJ� IRU�D�SHULRG�RI�DW
OHDVW� VL[� PRQWKV� HLWKHU� KDV� HYLGHQFHG� D� VHWWOHG
SXUSRVH�RI�UHOLQTXLVKLQJ�SDUHQWDO�FODLP�WR�D�FKLOG�RU
KDV�UHIXVHG�RU�IDLOHG�WR�SHUIRUP�SDUHQWDO�GXWLHV�
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�E�� 2WKHU� FRQVLGHUDWLRQV���� 7KH� FRXUW� LQ� WHUPLQDWLQJ� WKH
ULJKWV� RI� D� SDUHQW� VKDOO� JLYH�SULPDU\� FRQVLGHUDWLRQ� WR� WKH
QHHGV�DQG�ZHOIDUH�RI�WKH�FKLOG�������

7R� VDWLVI\� 6HFWLRQ� �����D������ WKH�PRYLQJ� SDUW\�PXVW� SURGXFH
FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�RI� FRQGXFW� VXVWDLQHG� IRU� DW� OHDVW
WKH� VL[� PRQWKV� SULRU� WR� WKH� ILOLQJ� RI� WKH� WHUPLQDWLRQ� SHWLWLRQ�
ZKLFK� UHYHDOV� D� VHWWOHG� LQWHQW� WR� UHOLQTXLVK� SDUHQWDO� FODLP� WR� D
FKLOG� RU� D� UHIXVDO� RU� IDLOXUH� WR� SHUIRUP� SDUHQWDO� GXWLHV�� 7KH
VWDQGDUG� RI� FOHDU� DQG� FRQYLQFLQJ� HYLGHQFH� LV� GHILQHG� DV
WHVWLPRQ\�WKDW�LV�VR�³FOHDU��GLUHFW��ZHLJKW\�DQG�FRQYLQFLQJ�DV�WR
HQDEOH� WKH� WULHU� RI� IDFW� WR� FRPH� WR� D� FOHDU� FRQYLFWLRQ�� ZLWKRXW
KHVLWDQFH��RI�WKH�WUXWK�RI�WKH�SUHFLVH�IDFWV�LQ�LVVXH�´��,W�LV�ZHOO�
HVWDEOLVKHG� WKDW� D� FRXUW� PXVW� H[DPLQH� WKH� LQGLYLGXDO
FLUFXPVWDQFHV� RI� HDFK� DQG� HYHU\� FDVH� DQG� FRQVLGHU� DOO
H[SODQDWLRQV�RIIHUHG�E\�WKH�SDUHQW�WR�GHWHUPLQH�LI� WKH�HYLGHQFH
LQ�OLJKW�RI� WKH�WRWDOLW\�RI� WKH�FLUFXPVWDQFHV�FOHDUO\�ZDUUDQWV� WKH
LQYROXQWDU\�WHUPLQDWLRQ���6HFWLRQ������GRHV�QRW�UHTXLUH�WKDW�WKH
SDUHQW� GHPRQVWUDWH� ERWK� D� VHWWOHG� SXUSRVH� RI� UHOLQTXLVKLQJ
SDUHQWDO� FODLP� WR� D� FKLOG� DQG� UHIXVDO� RU� IDLOXUH� WR� SHUIRUP
SDUHQWDO�GXWLHV���$FFRUGLQJO\��SDUHQWDO�ULJKWV�PD\�EH�WHUPLQDWHG
SXUVXDQW�WR�6HFWLRQ������D�����LI�WKH�SDUHQW�HLWKHU�GHPRQVWUDWHV
D� VHWWOHG� SXUSRVH� RI� UHOLQTXLVKLQJ� SDUHQWDO� FODLP� WR� D� FKLOG� RU
IDLOV�WR�SHUIRUP�SDUHQWDO�GXWLHV�

,Q�UH�(�'�0�������3D����������������$��G���������������

��� 6HFWLRQ� ����� DOVR� UHTXLUHV� WKDW� WKH� SDUHQW� GHPRQVWUDWH� HLWKHU� D

VHWWOHG�SXUSRVH�RI�UHOLQTXLVKLQJ�SDUHQWDO�FODLP�WR�D�FKLOG�RU�UHIXVDO�RU�IDLOXUH

WR�SHUIRUP�SDUHQWDO�GXWLHV��%DE\�%R\�$��Y��&DWKROLF�6RFLDO�6HUYLFHV�����

3D�� ����� ���� $��G� ����� �������� � ³$FFRUGLQJO\�� SDUHQWDO� ULJKWV� PD\� EH

WHUPLQDWHG�SXUVXDQW�WR�6HFWLRQ������D�����LI�WKH�SDUHQW�HLWKHU�GHPRQVWUDWHV

D�VHWWOHG�SXUSRVH�RI�UHOLQTXLVKLQJ�SDUHQWDO�FODLP�WR�D�FKLOG�RU�IDLOV�WR�SHUIRUP

SDUHQWDO�GXWLHV�´�(�'�0�������3D��DW����������DW����
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��� &<6� ILOHG� WKH� LQVWDQW� SHWLWLRQ� RQ� -XQH� ���� ������ DQG�� DOWKRXJK

WHVWLPRQ\�ZDV�HOLFLWHG�FRQFHUQLQJ�$SSHOODQW�DQG�'�-�6�¶V�HQWLUH�UHODWLRQVKLS�

LW� LV� WKH�VL[�PRQWKV� LPPHGLDWHO\�SUHFHGLQJ� WKH�ILOLQJ�RI� WKH�SHWLWLRQ� WKDW� LV

PRVW� FULWLFDO� WR� RXU� DQDO\VLV�� 6HH� ,Q� UH� $�3��� ���� $��G� ���� �3D�6XSHU�

��������+RZHYHU��WKH�WULDO�FRXUW�PXVW�FRQVLGHU�WKH�ZKROH�KLVWRU\�RI�D�JLYHQ

FDVH� DQG� QRW� PHFKDQLFDOO\� DSSO\� WKH� VL[�PRQWK� VWDWXWRU\� SURYLVLRQV�� EXW

LQVWHDG�FRQVLGHU�WKH�LQGLYLGXDO�FLUFXPVWDQFHV�RI�HDFK�FDVH��,G���6HH��,Q�UH

.�&�:���.�2�:��DQG�.�6�:�������$��G������3D�6XSHU����������)XUWKHU��WKLV

&RXUW�LQ�,Q�UH�+DPLOWRQ������$��G�������������3D�6XSHU��������VWDWHG�

7R�EH� OHJDOO\� VLJQLILFDQW�� WKH� >SRVW�DEDQGRQPHQW@� FRQWDFW�PXVW
EH�VWHDG\�DQG�FRQVLVWHQW�RYHU�D�SHULRG�RI�WLPH��FRQWULEXWH�WR�WKH
SV\FKRORJLFDO� KHDOWK� RI� WKH� FKLOG�� DQG� PXVW� GHPRQVWUDWH� D
VHULRXV�LQWHQW�RQ�WKH�SDUW�RI�WKH�SDUHQW�WR�UHFXOWLYDWH�D�SDUHQW�
FKLOG� UHODWLRQVKLS� DQG�PXVW� DOVR� GHPRQVWUDWH� D�ZLOOLQJQHVV� DQG
FDSDFLW\� WR� XQGHUWDNH� WKH� SDUHQWDO� UROH�� 7KH� SDUHQW� ZLVKLQJ� WR
UHHVWDEOLVK�KLV�SDUHQWDO�UHVSRQVLELOLWLHV�EHDUV�WKH�EXUGHQ�RI�SURRI
RQ�WKLV�TXHVWLRQ�

��� ,W�LV�ILUVW�LPSRUWDQW�WR�QRWH�WKDW�ZKLOH�WKH�WULDO�FRXUW�IRFXVHG�RQ�WKH�VL[

PRQWKV�SULRU�WR�WKH�ILOLQJ�RI�&<6¶V�SHWLWLRQ��LW�VSHFLILFDOO\�VWDWHG�WKDW�LW�ZDV

QRW� SURSHU� WR�PHFKDQLFDOO\� DSSO\� WKLV� VWDQGDUG� DQG�� LQ� IDFW�� H[DPLQHG� WKH

HQWLUH�WLPH�SHULRG���7ULDO�&RXUW�2SLQLRQ��ILOHG��2FWREHU����������S�������:LWK

WKLV�LQ�PLQG��ZH�ZLOO�UHYLHZ�WKH�ILQGLQJV�RI�WKH�WULDO�FRXUW�

��� 7KH�UHFRUG�UHIOHFWV�WKDW�'�-�6��KDV�EHHQ� LQ� IRVWHU�FDUH�VLQFH�$SULO����

�����DQG�&<6�PRYHG�WR�WHUPLQDWH�)DWKHU¶V�SDUHQWDO�ULJKWV�LQ�-XQH�RI������
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'XULQJ� WKDW� WLPH�� '�-�6�� GLG� QRW� VHH� RU� VSHDN� WR� $SSHOODQW�� � ,Q� IDFW�� WKH

UHFRUG� LQGLFDWHV� WKDW�$SSHOODQW� QHYHU�KDG� GLUHFW� SKRQH� FRQWDFW�ZLWK�'�-�6�

GXULQJ�KLV�LQFDUFHUDWLRQ�� �:KLOH�$SSHOODQW�VHQW�DQ�RFFDVLRQDO�FDUG�RU�JLIW� WR

'�-�6���LW�ZDV�QRW�XQWLO�&<6�FKDQJHG�WKH�JRDO�WR�DGRSWLRQ�LQ�0DUFK�RI������

WKLUWHHQ������PRQWKV�DIWHU�'�-�6��ZDV�SODFHG� LQ� IRVWHU� FDUH�� WKDW�$SSHOODQW

VHQW�DQ\�UHJXODU�FRUUHVSRQGHQFH�WR�'�-�6��$V�VWDWHG�VXSUD��SULRU�WR�WKH�ILOLQJ

RI� WKH� SHWLWLRQ� E\� &<6�� $SSHOODQW� GLG� QRW� FRQWDFW� &<6� IRU� D� SHULRG� RI� VL[

PRQWKV� HYHQ� WKRXJK�KH�ZDV� DZDUH� WKH� FKLOG� ZDV� LQ� IRVWHU� FDUH�� � ,Q� IDFW�

DOWKRXJK�DSSDUHQWO\�DYDLODEOH�WR�KLP��)DWKHU�GLG�QRW�DVFHUWDLQ�WKH�QDPH�RU

DGGUHVV�RI�WKH�IRVWHU�IDPLO\�FDULQJ�IRU�'�-�6��XQWLO�0DUFK�������DQG�GLG�QRW

LQLWLDWH�DQ\�FRQWDFW�ZLWK� WKH�IRVWHU� IDPLO\�RU�KLV�GDXJKWHU�XQWLO�0D\�������

$OVR��ZKLOH�$SSHOODQW�VKRZHG�DQ�LQWHUHVW�LQ�VXSSRUWLQJ�WKH�FKLOG��KH�GLG�QRW

IRUZDUG� DQ\� PRQH\� IRU� VXSSRUW� XQWLO� 6HSWHPEHU� RI� ����� DIWHU� WKH

WHUPLQDWLRQ�SHWLWLRQ�ZDV� ILOHG�� � 7KXV�� EDVHG�RQ� WKH� IDFWV� SUHVHQWHG�E\� WKH

WULDO�FRXUW��$SSHOODQW��IRU�D�SHULRG�RI�VL[�PRQWKV��FOHDUO\�IDLOHG�WR�SHUIRUP�KLV

SDUHQWDO�GXWLHV�

���� 0RUHRYHU��HYHQ�DIWHU�&<6�ILOHG�LWV�SHWLWLRQ�WR�WHUPLQDWH��WKH�VXP�DQG

VXEVWDQFH� RI� $SSHOODQW¶V� DWWHPSWV� WR� FRQWDFW� '�-�6�� ZHUH� OHWWHUV�� VRPH

VXSSRUW�DQG�JLIWV���,Q�IDFW��$SSHOODQW�QHYHU�IROORZHG�WKURXJK�ZLWK�DWWHPSWV�WR

KDYH�PRUH�PHDQLQJIXO� FRQWDFW� ZLWK�'�-�6�� � 7KH� WULDO� FRXUW� IRXQG�� DQG� ZH

DJUHH��$SSHOODQW�KDV�VLPSO\�SODFHG�DOO�RI� WKH� UHVSRQVLELOLW\� LQ� WKH�KDQGV� RI
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&<6�� � 7KLV� DSSURDFK� LV� QRW� SURDFWLYH�� DQG� $SSHOODQW� KDV� IDLOHG� WR� SURYH�

XQGHU�WKH�+DPLOWRQ�WHVW��D�VHULRXV�LQWHQW�RQ�KLV�SDUW�WR�UHFXOWLYDWH�D�SDUHQW�

FKLOG� UHODWLRQVKLS� DQG� D� ZLOOLQJQHVV� DQG� FDSDFLW\� WR� XQGHUWDNH� D� SDUHQWDO

UROH��+DPLOWRQ��VXSUD���7KXV��KLV�ILUVW�FODLP�IDLOV�

����� 1H[W��$SSHOODQW�FODLPV�WKDW�DQ\�LQDELOLW\�WR�PDLQWDLQ�D�SDUHQWLQJ�UROH�LV

GXH�WR�KLV�LQFDUFHUDWLRQ���:KLOH�LQFDUFHUDWLRQ�RI�D�SDUHQW�GRHV�QRW��LQ�LWVHOI�

SURYLGH� JURXQGV� IRU� WKH� WHUPLQDWLRQ� RI� SDUHQWDO� ULJKWV� D� SDUHQW¶V

UHVSRQVLELOLWLHV�DUH�QRW�WROOHG�GXULQJ�KLV�LQFDUFHUDWLRQ���6HH�,Q�UH�$GRSWLRQ

RI�0F&UD\������3D�����������$��G������������� �0RUHRYHU��SDUHQWDO� ULJKWV

PD\� QRW� EH� SUHVHUYHG� E\� ZDLWLQJ� IRU� VRPH� PRUH� VXLWDEOH� ILQDQFLDO

FLUFXPVWDQFH�RU�FRQYHQLHQW�WLPH�IRU�WKH�SHUIRUPDQFH�RI�SDUHQWDO�GXWLHV�DQG

UHVSRQVLELOLWLHV��6HH�,Q�UH�6PLWK
V�$GRSWLRQ������3D�����������$��G����

��������³3DUHQWDO�GXW\�UHTXLUHV�WKDW�WKH�SDUHQW�QRW�\LHOG�WR�HYHU\�SUREOHP�

EXW�PXVW� DFW� DIILUPDWLYHO\��ZLWK�JRRG� IDLWK� LQWHUHVW� DQG�HIIRUW�� WR�PDLQWDLQ

WKH�SDUHQW�FKLOG�UHODWLRQVKLS�WR�WKH�EHVW�RI�KLV�RU�KHU�DELOLW\��HYHQ�LQ�GLIILFXOW

FLUFXPVWDQFHV�´�,Q�UH�'DOH�$��� ,,�� ����$��G������ ���� �3D��6XSHU�� ������

$V� VWDWHG� VXSUD�� WKH� UHFRUG� GHPRQVWUDWHV� WKDW� $SSHOODQW� IDLOHG� WR� XWLOL]H

JLYHQ� UHVRXUFHV� DQG� WR� WDNH� DQ� DIILUPDWLYH� DSSURDFK� WR� IXOILOO� KLV� SDUHQWDO

GXWLHV���:KLOH�WKH�UHFRUG�LV�UHSOHWH�ZLWK�DOOHJHG�LQTXLULHV�E\�$SSHOODQW�ZLWK

&<6�DQG�SULVRQ�RIILFLDOV��KH�KDV�IDLOHG�WR�IROORZ�WKURXJK�RQ� WKHVH� LQTXLULHV�

,QVWHDG��$SSHOODQW� QRZ� FKRRVHV� WR� EODPH� WKRVH�HQWLWLHV� IRU� KLV� LQDELOLW\� WR
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PDLQWDLQ�FRQWDFW�ZLWK�KLV�GDXJKWHU�� � ,Q�VKRUW��DV�WKH� UHFRUG�FOHDUO\�VKRZV�

$SSHOODQW� KDV� QRW� PDGH� D� JRRG� IDLWK� HIIRUW� WR� PDLQWDLQ� D� SDUHQW�FKLOG

UHODWLRQVKLS�ZLWK�'�-�6�

���� $SSHOODQW�ODVWO\�FRPSODLQV�WKDW�WKH�WULDO�FRXUW�IDLOHG�WR�LQTXLUH�SURSHUO\

LQWR�ZKHWKHU�WHUPLQDWLRQ�RI�KLV�ULJKWV�FOHDUO\�VHUYHV�WKH�QHHGV�DQG�ZHOIDUH�RI

'�-�6�

³%HIRUH� JUDQWLQJ� D� SHWLWLRQ� WR� WHUPLQDWH� SDUHQWDO� ULJKWV�� LW� LV
LPSHUDWLYH� WKDW� D� WULDO� FRXUW� FDUHIXOO\� FRQVLGHU� WKH� LQWDQJLEOH
GLPHQVLRQ�RI�WKH�QHHGV�DQG�ZHOIDUH�RI�D�FKLOG��WKH�ORYH��FRPIRUW�
VHFXULW\�� DQG� FORVHQHVV��HQWDLOHG� LQ� D� SDUHQW�FKLOG� UHODWLRQVKLS�
DV�ZHOO� DV� WKH� WDQJLEOH� GLPHQVLRQ�´� �,Q� UH�0DWVRFN�� ����$��G
����� ���� �3D�6XSHU�� ������� ³&RQWLQXLW\� RI� UHODWLRQVKLSV� LV� DOVR
LPSRUWDQW�WR�D�FKLOG��IRU�ZKRP�VHYHUDQFH�RI�FORVH�SDUHQWDO�WLHV�LV
XVXDOO\�H[WUHPHO\�SDLQIXO�´��,Q�UH�:LOOLDP�/�������3D�����������
����$��G�������������������

,Q�UH�%RZPDQ������$��G�����������3D�6XSHU���������

���� :LWK� WKLV� VWDQGDUG� LQ� PLQG�� ZH� ZLOO� UHYLHZ� WKH� ILQGLQJV� RI� WKH� WULDO

FRXUW�� � 7KH� UHFRUG� UHIOHFWV� WKDW� $SSHOODQW� KDV� KDG� QR� RUDO� RU� IDFH�WR�IDFH

FRQWDFW� ZLWK� '�-�6�� VLQFH� ������ ZKHQ� VKH� ZDV� HLJKWHHQ� PRQWKV� ROG�

$GGLWLRQDOO\�� '�-�6�� KDV� EHHQ� ZLWK� D� IDPLO\� ZKR� ZRXOG� OLNH� WR� DGRSW� KHU�

LQFLGHQWDOO\��WKH�VDPH�IDPLO\�VKH�ZDV�SODFHG�ZLWK�VLQFH�WKH�LQFHSWLRQ�RI�KHU

IRVWHU�FDUH���,Q�VKRUW��LW�LV�OLNHO\�WKDW�'�-�6��GRHV�QRW�NQRZ�$SSHOODQW�DV�KHU

SDUHQW� DQG�� LQ� IDFW�� LV� QRZ�ZLWK� WKH� RQO\� IDPLO\� WKDW� VKH� KDV� HYHU� NQRZQ�

����������������������������������
��7KH�UHFRUG�UHIOHFWV�WKDW�WKH�WULDO�FRXUW�GLG��LQ�IDFW��PDNH�WKLV�VDPH�LQTXLU\
DQG�PDGH�LW¶V�ILQGLQJV�ZKLFK�DUH�FOHDUO\�VXSSRUWHG�E\�WKH�UHFRUG�
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7KHUHIRUH�� WKHUH� H[LVWV� DPSOH� LQIRUPDWLRQ� WR� LQGLFDWH� WKDW� WHUPLQDWLQJ� WKH

SDUHQWDO�ULJKWV�RI�$SSHOODQW�LV�LQ�'�-�6�¶V�EHVW�LQWHUHVW�

���� %DVHG�RQ�WKH�IRUJRLQJ��ZH�DIILUP�WKH�MXGJPHQW�RI�WKH�WULDO�FRXUW�

���� $IILUPHG�

���� -XGJH�%URVN\�ILOHG�D�'LVVHQWLQJ�2SLQLRQ�

�������������������������������������������������������������������������������������������������������������
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� � ,1�7+(�683(5,25�&2857�2)

�� � 3(116</9$1,$
�
�

$33($/�2)��-�6� � 1R�������+DUULVEXUJ������

$SSHDO�IURP�WKH�2UGHU�RI�0D\�����������,Q�WKH
&RXUW�RI�&RPPRQ�3OHDV��/\FRPLQJ�&RXQW\��2USKDQV�'LYLVLRQ�

DW�1R�������$GRSWLRQ�

%()25(��67(9(16��25,(�0(/9,1�DQG�%526.<��--�

',66(17,1*�23,1,21�%<�%526.<��-�

��� 8QGRXEWHGO\�WKH�PDMRULW\��DQG�WKH�WULDO�FRXUW��EHOLHYHV�WKH\�DUH�GRLQJ

ULJKW�E\�WKH�PLQRU�FKLOG�E\�DIILUPLQJ�WKH�WHUPLQDWLRQ�RI�WKH�SDUHQWDO�ULJKWV�RI

KHU� IDWKHU� ZKR� UHFHQWO\� FRPSOHWHG� D� WHUP� RI� LQFDUFHUDWLRQ� IRU� GUXJ

SRVVHVVLRQ�DQG�ZKR�KDV�D�KLVWRU\�RI�GUXJ�DEXVH���8QIRUWXQDWHO\��LW�DSSHDUV

WKDW�WKH\�FDQ�UHDFK�WKLV�GHFLVLRQ�RQO\�E\�LJQRULQJ�LPSRUWDQW�SULRU�SUHFHGHQW�

��� ,QLWLDOO\�LW�VKRXOG�EH�XQGHUVWRRG�WKDW�WKH�WHUPLQDWLRQ�RI�SDUHQWDO�ULJKWV

LV�DQ�H[WUHPH�PHDVXUH�ZKLFK�VKRXOG�EH�XQGHUWDNHQ�RQO\�ZKHQ�WKH�FRXUW�LV

SUHVHQWHG�ZLWK�QR� UHDO�RSWLRQ�� �7KH� IRFXV�VKRXOG�QRW�EH�XSRQ�ZKHWKHU� WKH

FKLOG�UHQ�� ZLOO� EH� EHWWHU� RII� ZLWK� WKH� IRVWHU� SDUHQWV� WKDQ� ZLWK� WKH� QDWXUDO

SDUHQW�V��� � ,QGHHG�� LW� KDV� EHHQ� VWDWHG� E\� RXU� 6XSUHPH� &RXUW� WKDW� �>W@KH

WHUPLQDWLRQ�E\�WKH�ODZ�RI�D�QDWXUDO�SDUHQW
V�ULJKWV�WR�KLV�FKLOG�RQ�WKH�JURXQGV
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RI�DEDQGRQPHQW� LV�RQH�RI� WKH�PRVW� VHYHUH� VWHSV� WKH� FRXUW� FDQ� WDNH�� � 7KH

ILQDOLW\� RI� WKH� WHUPLQDWLRQ� DQG� WKH� KDUVK� FRQQRWDWLRQV� RI� D� ILQGLQJ� RI


DEDQGRQPHQW
� FDUU\� JUHDW� HPRWLRQDO� LPSDFW� RQ� ERWK� WKH� FKLOG� DQG� WKH

SDUHQW���)RU�WKLV�UHDVRQ��RXU�ODZ�KDV�EHHQ�XQZLOOLQJ�WR�WHOO�D�FKLOG�WKDW�KH�KDV

EHHQ� 
DEDQGRQHG
� E\� D� QDWXUDO� SDUHQW�� DQG� KDV� EHHQ� XQZLOOLQJ� WR� ODEHO� D

SDUHQW� DV� RQH� ZKR� KDV� 
DEDQGRQHG
� KLV� FKLOG� XQOHVV� WKH� UHFRUG� FOHDUO\

ZDUUDQWV�VXFK�D�ILQGLQJ��� �,Q�5H�$GRSWLRQ�RI�6DUYHU������$��G���������

�3D����������'XH��LQ�SDUW��WR�WKH�DERYH���RXU�FRQVWLWXWLRQV�UHTXLUH�FOHDU�DQG

FRQYLQFLQJ�HYLGHQFH� WKDW�WKH�VWDWXWH
V� HOHPHQWV� H[LVW� EHIRUH� WHUPLQDWLRQ� LV

SRVVLEOH����%DE\�%R\�$��Y��&DWKROLF�6RFLDO�6HUYLFHV������$��G�������3D�

������

��� 7KH�PDMRULW\�SDLQWV�D�SLFWXUH�RI�D�SDUHQW�ZKR�H[SUHVVHG�QR�FRQFHUQ�IRU

KLV� FKLOG� XQWLO� KH� ZDV� WKUHDWHQHG� ZLWK� ORVLQJ� KHU� DQG�� SHUKDSV�� RQH� ZKR

QHYHU�H[SUHVVHG�PXFK�LQWHUHVW�LQ�KLV�FKLOG���,�EHOLHYH�WKLV�LV�LQDFFXUDWH���3ULRU

WR�DSSHOODQW
V�DUUHVW�LW�DSSHDUV�WKDW�DSSHOODQW�ZDV�WKH�SULPDU\�FDUHJLYHU�IRU

'-6���$SSHOODQW�IHG��EDWKHG�DQG�FKDQJHG�KHU�GXULQJ�WKDW�WLPH�DQG��IURP�DOO

DSSHDUDQFHV��SURYLGHG�DGHTXDWH�FDUH�WR�'-6���8QIRUWXQDWHO\��KH�KDG�D�GUXJ

SUREOHP�ZKLFK� OHG� WR�KLV� DUUHVW� DQG� LQFDUFHUDWLRQ�� �8SRQ� OHDUQLQJ�RI�'-6
V

SODFHPHQW� LQ� IRVWHU� FDUH�� DQG�DSSDUHQWO\� RSHUDWLQJ�XQGHU� D� IDXOW\� SUHPLVH

WKDW� &<6� DFWXDOO\� GHVLUHG� WR� UHWXUQ�'-6� WR�KLV� FDUH�XSRQ� KLV� UHOHDVH� IURP
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SULVRQ��� DSSHOODQW� H[HFXWHG�D�SRZHU� RI� DWWRUQH\�GHVLJQDWLQJ�KLV�PRWKHU� DV

KLV� DWWRUQH\� LQ� IDFW� WR� UHSUHVHQW� KLV� LQWHUHVWV� ZLWK� UHVSHFW� WR� '-6
V

SODFHPHQW�� � &RQVLGHULQJ� WKDW� KH� ZDV� LQFDUFHUDWHG� LQ� D� QHLJKERULQJ� VWDWH�

VHYHUDO� KXQGUHG�PLOHV� IURP� KRPH� DQG� ZLWKRXW� DQ� RSSRUWXQLW\� WR� FRPH� WR

3HQQV\OYDQLD�� DQG� WKDW�'-6�ZDV� D�PHUH� IRXUWHHQ�PRQWKV� ROG� DW� WKH� WLPH�

VXFK� DFWLRQV� PLJKW� EH� FRQVWUXHG� DV� UHDVRQDEOH�� � 8QDEOH� WR� UHO\� XSRQ� KLV

ZLIH
V�HIIRUWV�WR�LQWHUDFW�ZLWK�&<6��KH�HQWUXVWHG�WKDW�UROH�WR�KLV�PRWKHU�ZKR�

IURP�DOO�DSSHDUDQFHV��ZDV�D�FRQFHUQHG�JUDQGPRWKHU�WR�'-6���1HYHUWKHOHVV�

DQG� FRQWUDU\� WR� WKH� LPSOLFDWLRQ� RI� WKH� PDMRULW\� RSLQLRQ�� DSSHOODQW� ILUVW

FRQWDFWHG�&<6�LQ�2FWREHU�RI�������SULRU�WR�D�FKDQJH�LQ�JRDO�WR�DGRSWLRQ�DQG

SULRU�WR�WKH�ILOLQJ�RI�D�SHWLWLRQ�WR�WHUPLQDWH�SDUHQWDO�ULJKWV���$QRWKHU�LQTXLU\

ZDV� DSSDUHQWO\� UHFHLYHG� EHIRUH�0DUFK� ���� ������ DV� WKH� 0DUFK� ��WK� OHWWHU

IURP�&<6�DFNQRZOHGJHV�UHFHLSW�RI�D�OHWWHU�IURP�DSSHOODQW��

��� +RZHYHU�� LW� LV�DSSDUHQW�WKDW�&<6�QHYHU�KDG�D�JRDO� RI� FDULQJ� IRU�'-6

XQWLO� VXFK� WLPH�DV� WKH�SULPDU\� FDUHJLYLQJ� SDUHQW�ZDV� FDSDEOH� RI� UHVXPLQJ

����������������������������������
��$SSHOODQW
V�PLVJXLGHG�SHUFHSWLRQ�LV�HYLGHQFHG�LQ�D�OHWWHU�WR�&<6�ZKHUH�KH
VWDWHV� �>,@W� LV�P\�XQGHUVWDQGLQJ� WKDW� \RXU� DJHQF\�ZLOO� KHOS� SUHSDUH�'\O\Q
DQG�P\VHOI�IRU�WKH�WLPH�WKDW�ZH�FDQ�EH�UHXQLWHG����/HWWHU�RI�$SULO����������
��&RQWUDU\�WR�WKH�WULDO�FRXUW
V�DVVHVVPHQW��LW�DSSHDUV�WKDW�DSSHOODQW
V�LQTXLU\
ZDV�SULRU� WR� DQ\�QRWLILFDWLRQ� RI� D� FKDQJH� LQ� JRDO� WR� DGRSWLRQ� DV� WKH� OHWWHU
VWDWHV� WKDW� &<6� ZDV� HQFORVLQJ� WKH� �3ODFHPHQW� $PHQGPHQW� 6HUYLFH� 3ODQ��
7KH� SURSRVHG� ILQGLQJV� RI� IDFW� ILOHG� E\� &<6� DOVR� VXSSRUW� WKLV� FRQFOXVLRQ� DV
WKH\� LQGLFDWH� WKDW� DSSHOODQW� ZDV� LQIRUPHG� RI� WKH� DJHQF\
V� GHFLVLRQ� WR
UHFRPPHQG� WHUPLQDWLRQ�RI� ERWK�SDUHQW
V� SDUHQWDO� ULJKWV� E\� OHWWHU� RI�0DUFK
���������
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WKDW�UROH��� �$SSHOODQW�ZDV�QRW�FRQWDFWHG�E\�&<6�UHJDUGLQJ�'-6
V�SODFHPHQW

XQWLO� -XQH� ���� ������ � 'XH� WR� KLV� LQFDUFHUDWLRQ� WKH� RULJLQDO� VHUYLFH� SODQ

IRFXVHG�XSRQ�'-6
V�PRWKHU� DQG�QRW� DSSHOODQW� DQG�KDG�D� JRDO� RI� UHWXUQLQJ

'-6� WR� KHU� PRWKHU�� � <HW�� ZKHQ� WKH� PRWKHU� YROXQWDULO\� WHUPLQDWHG� KHU

SDUHQWDO� ULJKWV� &<6� LPPHGLDWHO\� EHJDQ� WKLQNLQJ� RI� WHUPLQDWLQJ� DSSHOODQW
V

ULJKWV�DQG�VHHNLQJ�D�SHUPDQHQW�SODFHPHQW�IRU�'-6�UDWKHU�WKDQ�GHWHUPLQLQJ

ZKHWKHU� LW� ZDV� IHDVLEOH� WR� NHHS� '-6� LQ� IRVWHU� FDUH� XQWLO� DSSHOODQW� ZDV

UHOHDVHG� IURP� SULVRQ� DQG� FRXOG� UHVXPH� KLV� FDUHJLYLQJ�� � :KHQ� DSSHOODQW

OHDUQHG�WKDW�&<6��WKURXJK�LWV�FKDQJH�RI�JRDO�WR�DGRSWLRQ��KDG�QR�LQWHQWLRQ�RI

UHXQLWLQJ�KLP�ZLWK�'-6�XSRQ�KLV�UHOHDVH�DQG�ZDV�QRW�D��IULHQG��EXW�UDWKHU�D

�IRH���DSSHOODQW�FRQVLVWHQWO\�IRXJKW�WKH�JRDO�RI�DGRSWLRQ�DQG�WKH�WHUPLQDWLRQ

RI�KLV�ULJKWV�

��� 7KH� WULDO� FRXUW� DQG�PDMRULW\� SRLQW� RXW� WKDW� DSSHOODQW�PDGH�QR� GLUHFW

FRQWDFW�ZLWK�'-6�XQWLO�DIWHU�WKH�JRDO�KDG�EHHQ�FKDQJHG�WR�DGRSWLRQ�DQG�WKDW

DSSHOODQW�QHYHU�PDGH�GLUHFW�SKRQH�FDOOV�WR�'-6���+RZHYHU��WKH�WULDO�FRXUW�DQG

PDMRULW\� IDLO� WR� DFNQRZOHGJH� WKDW�'-6�ZDV� RQO\� IRXUWHHQ�PRQWKV� ROG�ZKHQ

DSSHOODQW�ZDV�LQFDUFHUDWHG�DQG�WKDW�WKH�JRDO�ZDV�FKDQJHG�ZKHQ�'-6�ZDV�D

PHUH� WZHQW\�VHYHQ�PRQWKV� ROG�� � 7KH� IDFW� RI� WKH� PDWWHU� LV� WKDW� '-6� ZDV

VLPSO\� WRR� \RXQJ� ZKHQ� VKH� ZDV� VHSDUDWHG� IURP� DSSHOODQW� WR� UHPHPEHU

����������������������������������
��7KLV�LQWHQW�LV�DSSDUHQW�IURP�&<6
�V�GLUHFWLRQV�WKDW�'-6�QRW�EH�UHDG�OHWWHUV
IURP� DSSHOODQW�� � $SSDUHQWO\�&<6� IHOW� WKDW�'-6� ZRXOG� EH� FRQIXVHG� WR� OHDUQ
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DSSHOODQW�IRU�ORQJ�DQG�WKDW�VKH�ZDV�LQFDSDEOH�RI�FRPSUHKHQGLQJ�OHWWHUV�IURP

DSSHOODQW� GXULQJ� WKH� WLPH� LQ� TXHVWLRQ�� � $V� IRU� PDNLQJ� WHOHSKRQH� FDOOV�

$SSHOODQW�WHVWLILHG�WKDW�KH�KDG�D�GLIILFXOW�WLPH�PDNLQJ�WHOHSKRQH�FRQWDFW�ZLWK

&<6�DQG�'-6�GXH�WR�OLPLWDWLRQV�RQ�WHOHSKRQH�XVDJH�DW�SULVRQ�DQG�GXH�WR�KLV

ZRUN�UHOHDVH�VFKHGXOH�� �7KLV� IDFW�DSSHDUV�WR�EH�ERUQH�RXW�E\�&<6�ZRUNHUV

ZKR�WHVWLILHG��>Z@H�KDG�VHYHUDO�SKRQH�FDOOV��ZH�KDG�D�KDUG�WLPH���+H�FRXOG

QRW� FDOO� XV�� �:H� KDG� D� GLIILFXOW� WLPH� DUUDQJLQJ� SKRQH� FDOOV� WR� WDON� WR� KLP

GLUHFWO\���:H�GLG�PDNH�VRPH�DWWHPSWV�WR�WDON� WR�GLIIHUHQW��� LQ�KLV�GLIIHUHQW

IDFLOLWLHV�WR�GLIIHUHQW�FRXQVHORUV�����1�7��S������

��� :KLOH�LW�KDV�EHHQ�VWDWHG�WKDW�D��SDUHQW
V�UHVSRQVLELOLWLHV�DUH�QRW�WROOHG

GXULQJ�WKH�SHULRG�RI�KLV�RU�KHU�LQFDUFHUDWLRQ���,Q�UH�$GRSWLRQ�RI�6DEULQD�

���� 3D�� 6XSHU�� ���� ���� $��G� ���� �������� DSSHOODQW
V� LQFDUFHUDWLRQ� LV� WKH

PRVW�GLVWLQJXLVKLQJ�IHDWXUH� RI� WKLV� FDVH� RI� WHUPLQDWLRQ�� �7KXV�� LW� VWDQGV� WR

UHDVRQ�DSSHOODQW
V�FRQGXFW�VKRXOG�EH�H[DPLQHG�DJDLQVW�RWKHU�FDVHV�LQYROYLQJ

LQFDUFHUDWHG�SDUHQWV���$Q�KRQHVW�UHYLHZ�RI�UHOHYDQW�FDVHV�GRHV�QRW�VXSSRUW

WKH�PDMRULW\
V�FRQFOXVLRQ�

��� %DE\�%R\�$��Y��&DWKROLF�6RFLDO�6HUYLFHV������$��G�������3D��������

GHDOW� ZLWK� WKH� WHUPLQDWLRQ� RI� D� SUHYLRXVO\� LQFDUFHUDWHG� IDWKHU
V� SDUHQWDO

�������������������������������������������������������������������������������������������������������������
�VKH�KDV�DQRWKHU�IDWKHU����1�7��DW�S�����
��,Q�DQ\�HYHQW��RQH�PXVW�TXHVWLRQ�KRZ�DJUHHDEOH�&<6�ZRXOG�KDYH�EHHQ�WR
DQ\� HIIRUWV� WR� PDNH� SKRQH� FRQWDFW� FRQVLGHULQJ� WKDW� WKH\� ZRXOG� QRW� UHDG
DSSHOODQW
V�OHWWHUV�WR�'-6�
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ULJKWV�� � 7KHUH� WKH� 6XSUHPH� &RXUW� KHOG� WKDW� WKH� ORZHU� FRXUW� KDG� SURSHUO\

WHUPLQDWHG� WKH� DSSHOODQW
V� SDUHQWDO� ULJKWV� RI� DQ� LQFDUFHUDWHG� PDQ�� � 7KH

&RXUW�FRQFOXGHG�WKDW�WKH�DSSHOODQW
V�IDLOXUH�WR�VKRZ�DQ\�LQWHUHVW�LQ�WKH�OLIH�RI

KLV� FKLOG� FRQVWLWXWHG� IDLOXUH� WR� SHUIRUP� SDUHQWDO� GXWLHV�� � +RZHYHU�� LQ� WKDW

FDVH� LW� ZDV� FRQFOXGHG� WKDW� WKHUH� ZDV� D� ILIWHHQ�PRQWK� SHULRG� ZKHUH� WKH

DSSHOODQW��GLG�QRWKLQJ�WR�WU\�WR�ILQG�RXW�PRUH�DERXW�WKH�FKLOG�RU�WR�KDYH�DQ\

FRPPXQLFDWLRQ� ZLWK� WKH� FKLOG��� � ���� $��G� DW� ������ � ,Q� DFFRUG�� ,Q� UH

$GRSWLRQ�RI�0F&UD\������$��G������3D���������LQFDUFHUDWHG� IDWKHU�PDGH

RQO\� WZR� DFWXDO� FRQWDFWV� DQG� WZR� DWWHPSWHG� FRQWDFWV� RYHU� D� IRXU�\HDU

SHULRG���DQG�,Q�,QWHUHVW�RI�-�(�6�������$��G������3D��6XSHU���������GXULQJ

���PRQWK�SHULRG�RI�LQFDUFHUDWLRQ�DSSHOODQW�VHQW�WZR�FKLOGUHQ�QR�PRUH�WKDQ

IRXU�OHWWHUV��VHQW�QR�FDUGV�RU�JLIWV��PDGH�QR�WHOHSKRQH�FDOOV�DQG�FRQWDFWHG

&<6�RQO\�RQFH��

��� ,Q�FRQWUDVW��ZKHUH�DQ�LQFDUFHUDWHG�SDUHQW�KDV�UHJXODUO\�FRUUHVSRQGHG

ZLWK�KLV� FKLOG� DQG� LQTXLUHG� DERXW� WKH� FKLOG
V� ZHOIDUH�� WKH� &RXUW� KDV� IRXQG

WKDW� WKH� SDUHQW� KDV� FRQVLVWHQWO\� XVHG� WKRVH� UHVRXUFHV� DYDLODEOH� WR� KLP� WR

WDNH�DQG�PDLQWDLQ�D�SODFH�RI�LPSRUWDQFH�LQ�WKH�FKLOG
V�OLIH���)RU�LQVWDQFH��LQ

WKH�FDVH�RI�,Q�UH�$GRSWLRQ�RI�0�-�+�������$��G������3D��6XSHU���������WKLV

FRXUW�UHYHUVHG�DQ�RUGHU�WHUPLQDWLQJ�DQ�LQFDUFHUDWHG�IDWKHU
V�SDUHQWDO�ULJKWV

WR�KLV�GDXJKWHU�� �:H�FRQFOXGHG� WKDW� WKH� LQFDUFHUDWHG� IDWKHU� LQ�0�-�+�� KDG

QRW� IDLOHG�WR�SHUIRUP�KLV� SDUHQWDO� GXWLHV� HYHQ� WKRXJK�� DV�KHUH��KH�GLG�QRW
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SURYLGH� ILQDQFLDO� VXSSRUW� GXH� WR� D� ODFN� RI� ILQDQFLDO� UHVRXUFHV� DQG� XWLOL]HG

IDPLO\�PHPEHUV�WR�PDLQWDLQ�FRQWDFW�ZLWK�WKH�FKLOG�ZKLOH�KH�ZDV�LQ�SULVRQ��

7KH� IDWKHU� LQ�0�-�+��� OLNH� DSSHOODQW� KHUH�� GLUHFWHG� IDPLO\�PHPEHUV� WR� EX\

SUHVHQWV� IRU� KLV� GDXJKWHU��PDGH� IUHTXHQW� LQTXLULHV� RI� KLV� IDPLO\�PHPEHUV

UHJDUGLQJ�KHU�DQG�ZURWH�KHU�

��� 6LPLODUO\�� LQ� $GRSWLRQ� RI� 0�7�7��� ���� $��G� ���� �3D�� ������� RXU

6XSUHPH�&RXUW� H[FXVHG� D� QLQH�PRQWK� SHULRG� RI� QR� FRQWDFW� ZLWK� WKH� FKLOG

GXH��LQ�SDUW��WR�LQFDUFHUDWLRQ���6DLG�WKH�&RXUW�

$SSHOODQW�� LQ� KLV� LQLWLDO� FRQWDFWV� ZLWK� FKLOGUHQ
V� VHUYLFHV�
GHPRQVWUDWHG� KLV� FRQWLQXLQJ� LQWHUHVW� LQ� PDLQWDLQLQJ� D
SDUHQWDO� UHODWLRQVKLS� ZLWK� KLV� VRQ� DQG� KLV� GHVLUH� WR� EH
LQIRUPHG�RI�DOO�OHJDO�SURFHHGLQJV�LQYROYLQJ�KLV�VRQ���7KHUH
LV�QR� HYLGHQFH�ZKDWHYHU� WKDW� DSSHOODQW� FKDQJHG�KLV�PLQG
DIWHU� ZULWLQJ� WKLV� OHWWHU� RWKHU� WKDQ� KLV� IDLOXUH� WR� FRQWDFW
FKLOGUHQ
V� VHUYLFHV� IRU� WKH� IROORZLQJ� QLQH� PRQWKV�� � «
$SSHOODQW�� RQFH� KH� FRXOG� PDNH� SHUVRQDO� LQTXLULHV�� PDGH
GLOLJHQW� HIIRUWV� WR� ORFDWH� KLV� VRQ�� � 7KHVH� IDFWRUV
GHPRQVWUDWH� WKDW� DSSHOODQW� GLG� QRW� PDNH� 
DQ� DIILUPDWLYH
LQGLFDWLRQ� RI� D� SRVLWLYH� LQWHQW
� WR� DEDQGRQ�0�� 5DWKHU�� WKH
UHFRUG�VKRZV�WKDW�KH�IXOO\�LQWHQGHG�WR�H[HUFLVH�KLV�SDUHQWDO
ULJKWV�DV�IXOO\�DQG�DV�VRRQ�DV�SRVVLEOH�

,G��� ���� $��G� DW� ����� � 7KH� VDPH� FRXOG� EH� VDLG� KHUH�� � ,W� LV� FOHDU� WKDW

DSSHOODQW� IURP�WKH�RXWVHW� GHPRQVWUDWHG�ERWK� WKH�GHVLUH� DQG�ZLOOLQJQHVV� WR

����������������������������������
�� 7KH� IDWKHU� LQ� 0�-�+�� DOVR� KDG� SHUVRQDO� YLVLWV� ZLWK� WKH� FKLOG� LQ� MDLO�
+RZHYHU��XQOLNH�KHUH��WKH�DSSHOODQW�ZDV�KRXVHG�ORFDOO\��IRU�D�SHULRG�RI�WLPH
DQ\ZD\��DQG�KDG�IDPLO\�PHPEHUV�FDSDEOH�RI�WDNLQJ�WKH�FKLOG�WR�YLVLW�KLP�LQ
WKH� VWDWH� SHQLWHQWLDU\� ZKHQ� JLYHQ� VWDWH� WLPH�� � +HUH�� DSSHOODQW� ZDV� QHYHU
KRXVHG� ORFDOO\�� EXW� LQVWHDG� ZDV� KRXVHG� LQ� 1HZ� <RUN� &LW\�� ZKLFK� LV� D
FRQVLGHUDEOH�GLVWDQFH�IURP�:LOOLDPVSRUW�
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UHVXPH� IXOO� SDUHQWDO� FDUH� RI� '-6� XSRQ� KLV� UHOHDVH� IURP� SULVRQ�� � $OWKRXJK

DSSDUHQWO\�WKH�WULDO�FRXUW�DQG�PDMRULW\�EHOLHYH�WKDW�DSSHOODQW
V�DFWLRQV�ZHUH

QRW�VXIILFLHQW�LQ�WKLV�UHJDUG�QRWKLQJ�LQ�DSSHOODQW
V�FRQGXFW�UHIOHFWV�D�ZDYHULQJ

IURP� WKDW� LQWHQW� WR� UHVXPH� SDUHQWDO� GXWLHV� XSRQ� DSSHOODQW
V� UHOHDVH�

)XUWKHU�� OLNH� WKH�DSSHOODQW� LQ�0�7�7���DSSHOODQW�GLG�QRW� ILQG�&<6� WR�EH� WKDW

FRRSHUDWLYH� RU� KHOSIXO� LQ� DSSHOODQW
V� HIIRUWV� WR�PDLQWDLQ� D� UHODWLRQVKLS�ZLWK

'-6�

���� 'HVSLWH� WKH� DERYH�� WKH� IDFW� UHPDLQV� WKDW� LQ� RUGHU� WR� WHUPLQDWH

DSSHOODQW
V�SDUHQWDO�ULJKWV�XQGHU�WKH�VXEVHFWLRQ�UHOLHG�XSRQ�WKH�IRFXV�PXVW

EH�XSRQ�WKH�VL[�PRQWKV�LPPHGLDWHO\�SUHFHGLQJ�WKH�SHWLWLRQ�WR�WHUPLQDWH�

$SSHOODQW
V� SDUHQWDO� ULJKWV� ZHUH� WHUPLQDWHG� XQGHU� WKH� DXVSLFHV� RI� ��

3D�&�6�$���������D������ZKLFK�UHDGV�DV�IROORZV�

�E� *HQHUDO�UXOH����7KH�ULJKWV�RI�D�SDUHQW�LQ�UHJDUG�WR�D�FKLOG�PD\
EH�WHUPLQDWHG�DIWHU�D�SHWLWLRQ�ILOHG�RQ�DQ\�RI�WKH�IROORZLQJ
JURXQGV�

����7KH�SDUHQW�E\�FRQGXFW�FRQWLQXLQJ�IRU�D�SHULRG�RI�DW
OHDVW�VL[�PRQWKV�LPPHGLDWHO\�SUHFHGLQJ�WKH�ILOLQJ�RI�WKH
SHWLWLRQ� HLWKHU� KDV� HYLGHQFHG� D� VHWWOHG� SXUSRVH� RI
UHOLQTXLVKLQJ�SDUHQWDO�FODLP�WR�D�FKLOG�RU�KDV�UHIXVHG�RU
IDLOHG�WR�SHUIRUP�SDUHQWDO�GXWLHV�

/RRNLQJ�DW�WKH�UHOHYDQW�WLPH�IUDPH�DSSHOODQW�DVVHUWV�WKDW�WKH�FRXUW�HUUHG�LQ

JUDQWLQJ� &<6
V� SHWLWLRQ� WR� LQYROXQWDULO\� WHUPLQDWH�KLV� SDUHQWDO� ULJKWV� DQG� ,

PXVW�DJUHH�
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���� 7KH�FRXUW�FRQFOXGHG�WKDW�WKH�DERYH�VWDWXWRU\�UHTXLUHPHQWV�ZHUH�PHW�

7KH� FRXUW
V� VHQWLPHQWV� DUH� QHDWO\� VXPPDUL]HG� LQ� WKH� IROORZLQJ� SDVVDJH�

�VHQGLQJ� DQ� RFFDVLRQDO� FDUG� WR� WKH� FKLOG� GRHV� QRW� FRQVWLWXWH� UHJXODUO\

FRUUHVSRQGLQJ� ZLWK� WKH� FKLOG�� HVSHFLDOO\� ZKHQ� )DWKHU� IDLOHG� WR� FRQWDFW� WKH

FKLOG�DW�DOO�IRU�D�SHULRG�RI�D�\HDU����7ULDO�&W��2S��DW�S�������8QIRUWXQDWHO\��LQ

P\� RSLQLRQ�� D� UHYLHZ� RI� WKH� UHFRUG� UHYHDOV� WKH� FRXUW
V� DVVHVVPHQW� LV

LQDFFXUDWH�

���� $SSHOODQW� WRRN� WKH� IROORZLQJ� PHDVXUHV� ZLWK� UHVSHFW� WR� KLV� GDXJKWHU

ERWK�EHIRUH�DQG�GXULQJ�WKH�UHOHYDQW�VL[�PRQWK�WLPH�IUDPH�

�� *DYH�KLV�PRWKHU�SRZHU�RI�DWWRUQH\�ZLWK�UHVSHFW�WR�'-6�LQ
WKH� EHOLHI� WKDW� E\� GRLQJ� VR� D� FRQFHUQHG� IDPLO\� PHPEHU
ZRXOG�EH� LQYROYHG� LQ� WKH�GHFLVLRQ�PDNLQJ�ZLWK� UHJDUG� WR
'-6
V�FDUH�DQG�ZHOIDUH�

�� 'LUHFWHG�KLV�PRWKHU�WR�SXUFKDVH�D�&KULVWPDV�%LUWKGD\�JLIW
IRU� '-6� LQ� ������ ��� DQG� ���� DQG� VHQW� '-6� &KULVWPDV
DQG�RU�ELUWKGD\�FDUGV�DV�ZHOO�

�� :URWH�WKH�DJHQF\�LQ�$SULO�DQG�-XQH�RI������DVNLQJ�IRU�WKH
RSSRUWXQLW\� WR� YLVLW� ZLWK� '-6� DQG� YROXQWHHULQJ� WR� SD\
VXSSRUW�IRU�'-6�

�� ,QTXLUHG� RI� WKH� DJHQF\� ZKHWKHU� WKH\� FRXOG� SURYLGH
YLVLWDWLRQ�DW�WKH�MDLO�DQG�ZKHWKHU�WKH\�KDG�DQ�REOLJDWLRQ�WR
DVVLVW�KLP�LQ�HVWDEOLVKLQJ�D�UHODWLRQVKLS�ZLWK�'-6�

�� :URWH� OHWWHUV� DQG� VHQW� FDUGV� RQ� D� PRQWKO\� RU� PRUH
IUHTXHQW� EDVLV� VWDUWLQJ� LQ�0DUFK�RI� ������ WKH� WLPH�ZKHQ
KH�OHDUQHG�ZKR�'-6
V�IRVWHU�SDUHQWV�ZHUH�
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�� 0DGH�QXPHURXV�ZULWWHQ� LQTXLULHV� WR�&<6� UHJDUGLQJ�'-6
V
VWDWXV��

���� /LPLWLQJ�WKH�UHYLHZ�WR�WKH�VL[�PRQWKV�LPPHGLDWHO\�SUHFHGLQJ�WKH�ILOLQJ

RI�WKH�SHWLWLRQ�UHYHDOV�WKDW�DSSHOODQW�ZURWH�DW�OHDVW�WKUHH�OHWWHUV�WR�&<6�ZLWK

UHVSHFW�WR�KLV�GDXJKWHU����ZURWH�DW�OHDVW�PRQWKO\�WR�'-6�DQG�KDG�KLV�PRWKHU

SXUFKDVH�D�FRPELQDWLRQ�&KULVWPDV�ELUWKGD\�SUHVHQW�IRU�'-6���+H�DOVR�VHQW�DQ

(DVWHU� FDUG� WR� '-6� GXULQJ� WKLV� WLPH� SHULRG�� � *LYHQ� WKDW� DSSHOODQW� ZDV

LQFDUFHUDWHG�DQG�YLUWXDOO\�LQGLJHQW�DW�WKH�WLPH����KDG�QRW�EHHQ�LQIRUPHG�KH

FRXOG�KDYH�WHOHSKRQH�FRQWDFW�ZLWK�'-6����FRXOG�QRW�WUDYHO�WR�:LOOLDPVSRUW�IRU

YLVLWV� DQG� DV� DSSDUHQWO\� QRERG\� ZDV� ZLOOLQJ� WR� WDNH�'-6� WR� WKH� 1HZ� <RUN

����������������������������������
��7KH�UHFRUG�HVWDEOLVKHV�WKDW�DSSHOODQW�ZURWH�&<6�RU�D�&<6�FDVHZRUNHU�RQ�DW
OHDVW�WKLUWHHQ�RFFDVLRQV�GXULQJ�KLV�LQFDUFHUDWLRQ�
���7KH�ILUVW�RI�WKHVH�OHWWHUV�LQIRUPHG�&<6�RI�KLV�FXUUHQW�SODFH�RI�LQFDUFHUDWLRQ
DQG� LQTXLUHG�ZKHWKHU�&<6�KDG�DQ�REOLJDWLRQ�WR�DVVLVW� KLP� LQ� UHXQLWLQJ�KLP
ZLWK�KLV�GDXJKWHU���7KLV�OHWWHU�HYLGHQFHV�D�FOHDU�GHVLUH�WR�KDYH�FRQWDFW�ZLWK
'-6���7KH�ODVW�OHWWHU�LQ�WKLV�WLPH�IUDPH�H[SUHVVHV�JUHDW�GLVVDWLVIDFWLRQ�ZLWK
WKH� FRRSHUDWLRQ�KH�ZDV� UHFHLYLQJ� IURP� &<6� LQ� KLV� DWWHPSWV� WR� HVWDEOLVK� D
�PHDQLQJIXO�UHODWLRQVKLS�ZLWK�P\�GDXJKWHU��
��� 2EYLRXVO\� DSSHOODQW�ZDV� QRW� HDUQLQJ� DQ� LQFRPH� DW� WKH� WLPH� LQ� TXHVWLRQ
DQG�DSSDUHQWO\�KLV�DVVHWV�ZHUH� OLPLWHG�WR�DSSUR[LPDWHO\��������ZKLFK�KDG
EHHQ�LQ�D�EDQN�DFFRXQW�DW�WKH�WLPH�RI�KLV�LQFDUFHUDWLRQ���)XUWKHU��WKHVH�IXQGV
ZHUH�QRW�DYDLODEOH�GXULQJ� WKH�ZKROH� RI� KLV� LQFDUFHUDWLRQ�� DV� LW� DSSHDUV� WKH
EDQN� LPSURSHUO\� SDLG� RXW� WKH� PRQH\� WR� DSSHOODQW
V� ZLIH�� � $IWHU� FHUWDLQ
OLWLJDWLRQ�HQVXHG�WKH�EDQN�HVVHQWLDOO\�UHSODFHG�WKH�PRQH\�PDNLQJ�LW�DYDLODEOH
WR�DSSHOODQW�LQ���������1�7�������������������������
���$SSHOODQW�GLG�QRW�KDYH�DFFHVV�WR�D�SKRQH�XQWLO�DIWHU������3�0���ZKHQ�&<6
ZDV�FORVHG���%HFDXVH�RI�WKLV�KH�ZDV�IRUFHG�WR�ZRUN�ZLWK�D�SULVRQ�FRXQVHORU
WR� FRQWDFW� &<6� RQ� KLV� EHKDOI�� � $SSHOODQW� WHVWLILHG� WKDW� KH� ZDV� XQGHU� WKH
LPSUHVVLRQ� WKDW�KLV� FRXQVHORU� DW� SULVRQ�ZDV� DWWHPSWLQJ� WR� HVWDEOLVK� SKRQH
FRQWDFW� ZLWK� &<6� RQ� KLV� EHKDOI� DQG� WKDW� WKH� FRXQVHORU� ZDV� DWWHPSWLQJ� WR
HVWDEOLVK�SKRQH�FRQWDFWV�DQG�YLVLWDWLRQV����1�7����������S�������
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SULVRQ� KRXVLQJ� DSSHOODQW� IRU� IDFH�WR�IDFH� YLVLWV�� ,� FDQQRW� FRQFOXGH� WKDW

DSSHOODQW
V�FRQGXFW�ZDV�VR�GHILFLHQW�DV�WR�PHHW� WKH�VWDWXWRU\� UHTXLUHPHQWV

QHFHVVDU\�IRU�WHUPLQDWLRQ�RI�SDUHQWDO�ULJKWV�

���� ,Q�VKRUW��,�GR�QRW�ILQG�WKH�SUHVHQW�FDVH�DQDORJRXV�WR�-�(�6���DV�GLG�WKH

WULDO� FRXUW��EXW� UDWKHU�PRUH�VLPLODU�WR�0�-�+�� DQG�0�7�7�� � %RWK� DSSHOODQW
V

LQFDUFHUDWLRQ� LQ� 1HZ� <RUN� DQG� '-6
V� DJH� ZHUH� VXEVWDQWLDO� EDUULHUV� WR

DSSHOODQW
V� PDLQWDLQLQJ� D� FORVH� SDUHQWDO� UHODWLRQVKLS� GXULQJ� DSSHOODQW
V

LQFDUFHUDWLRQ�� � +RZHYHU�� DSSHOODQW� GHPRQVWUDWHG� D� GHVLUH� WR� IXOILOO� WKH

SDUHQWDO� UROH� EHIRUH�� GXULQJ� DQG� DIWHU� KLV� LQFDUFHUDWLRQ�� � +H� IXUWKHU� WRRN

VWHSV�WR�PDLQWDLQ�D�SDUHQWDO�UHODWLRQVKLS�DQG�GHPRQVWUDWHG�DQ�LQWHUHVW�DQG

FRQFHUQ�LQ�'-6
V�ZHOIDUH�GXULQJ�KLV�LQFDUFHUDWLRQ���&RQVHTXHQWO\��RXU�FDVHODZ

LQGLFDWHV�WKDW�WKH�UHTXLUHPHQWV�IRU�WHUPLQDWLRQ�RI�DSSHOODQW
V�SDUHQWDO�ULJKWV

ZHUH� QRW� PHW� DQG� WKH� WULDO� FRXUW
V� GHFLVLRQ� WR� WKH� FRQWUDU\� VKRXOG� EH

UHYHUVHG�


