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��� 0LWFKHOO�'��'L9HQWXUD�DSSHDOV�IURP�WKH�RUGHU�GHQ\LQJ�KLV�SHWLWLRQ�IRU�D

ZULW�RI�KDEHDV�FRUSXV���:H�DIILUP�

��� ,Q�$SULO�������D�MXU\�IRXQG�'L9HQWXUD�JXLOW\�RI�ILUVW�GHJUHH�PXUGHU�IRU

WKH�VWUDQJXODWLRQ�GHDWK�RI�KLV�ZLIH�� �'L9HQWXUD�ILOHG�D�GLUHFW�DSSHDO�WR� WKLV

&RXUW� DOOHJLQJ� WKDW�KLV� WULDO� FRXQVHO�ZDV� LQHIIHFWLYH� IRU� IDLOLQJ� WR� UHTXHVW� D

MXU\� LQVWUXFWLRQ� RQ� YROXQWDU\� PDQVODXJKWHU�� � ,Q� 2FWREHU� ������ WKLV� &RXUW

JUDQWHG�'L9HQWXUD� D�QHZ� WULDO�� �&RPPRQZHDOWK�Y��'L9HQWXUD�� ���� $��G

����� ���� �3D�� 6XSHU�� ������� � 2XU� 6XSUHPH�&RXUW� DIILUPHG� WKH� JUDQW� RI� D

QHZ� WULDO�� � &RPPRQZHDOWK� Y�� 'L9HQWXUD�� ���� 3D�� ����� ���� $��G� ����

�������
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��� ,Q�-XQH�������DQRWKHU�MXU\�FRQYLFWHG�'L9HQWXUD�RI�ILUVW�GHJUHH�PXUGHU

DQG�VHQWHQFHG�KLP�WR�OLIH�LPSULVRQPHQW���'L9HQWXUD�DSSHDOHG�GLUHFWO\�WR�WKLV

&RXUW�� EXW� ZLWKGUHZ� KLV� DSSHDO� LQ� -DQXDU\� ������ � ,Q� 2FWREHU� �����

'L9HQWXUD�ILOHG�D�SHWLWLRQ�XQGHU�WKH�3RVW�&RQYLFWLRQ�+HDULQJ�$FW��3&+$�����

3D�&�6�� ������������� �UHSHDOHG� $SULO� ���� ������ QRZ� ��� 3D�&�6�� ��������

����� � ,Q� $XJXVW� ������ 'L9HQWXUD� YROXQWDULO\� ZLWKGUHZ� KLV� 3&+$� SHWLWLRQ

EHFDXVH� DW� WKDW� WLPH� KH� ZDV� DOVR� UHTXHVWLQJ� WKH� *RYHUQRU� RI� RXU

&RPPRQZHDOWK�WR�H[HUFLVH�H[HFXWLYH�FOHPHQF\���&OHPHQF\�ZDV�QRW�JUDQWHG�

��� ,Q�-XO\�������'L9HQWXUD�ILOHG�D�PRWLRQ�WR�UHLQVWDWH�KLV�3&+$�SHWLWLRQ�

7KH�FRXUW�GHQLHG�WKH�PRWLRQ��DQG�'L9HQWXUD�GLG�QRW�DSSHDO�� � ,Q�0D\������

'L9HQWXUD�ILOHG�D�SHWLWLRQ�XQGHU�WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW��3&5$���UDLVLQJ

WKH�LVVXH�SUHVHQWHG�LQ�KLV� ILUVW�SRVW�FRQYLFWLRQ�SHWLWLRQ�DQG�HLJKW�DGGLWLRQDO

LVVXHV���$IWHU�DQ�HYLGHQWLDU\�KHDULQJ��WKH�3&5$�FRXUW�GHQLHG�KLV�SHWLWLRQ��DQG

WKLV� &RXUW� DIILUPHG�� � &RPPRQZHDOWK� Y�� 'L9HQWXUD�� ���� $��G� ���� �3D�

6XSHU�� ������ �XQSXEOLVKHG� PHPRUDQGXP��� � ,Q� -XO\� ������ RXU� 6XSUHPH

&RXUW�GHQLHG�'L9HQWXUD¶V�SHWLWLRQ�IRU�DOORZDQFH�RI�DSSHDO���&RPPRQZHDOWK

Y�� 'L9HQWXUD�� ���� 3D�� ����� ���� $��G� ���� �������� � ,Q� -DQXDU\� �����

'L9HQWXUD� ILOHG� D� SHWLWLRQ� IRU� D�ZULW� RI�KDEHDV� FRUSXV� LQ� WKH�8QLWHG� 6WDWHV

'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW�RI�3HQQV\OYDQLD���2Q�0DUFK����������

WKH�FRXUW�GLVPLVVHG�KLV�SHWLWLRQ���'L9HQWXUD�Y��6WHSQLDN��1R�����&9������

�����8�6��'LVW��/(;,6������DW����(�'��3D��0DU������������
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��� ,Q� -XQH� ������ 'L9HQWXUD� ILOHG� DQRWKHU� SHWLWLRQ� XQGHU� WKH� 3&5$�

DOOHJLQJ� WKH� VDPH� LVVXHV� UDLVHG� LQ�KLV� VHFRQG� SHWLWLRQ�� SOXV� IRXU� DGGLWLRQDO

LVVXHV���7KH�FRXUW�GHQLHG�'L9HQWXUD¶V�WKLUG�SRVW�FRQYLFWLRQ�SHWLWLRQ��ZLWKRXW

D� KHDULQJ�� DQG� WKLV� &RXUW� DIILUPHG�� � &RPPRQZHDOWK� Y�� 'L9HQWXUD�� ���

$��G� ����� �3D�� 6XSHU�� ������ �XQSXEOLVKHG� PHPRUDQGXP��� � 2XU� 6XSUHPH

&RXUW�GHQLHG�'L9HQWXUD¶V�SHWLWLRQ�IRU�DOORZDQFH�RI�DSSHDO�LQ�1RYHPEHU������

&RPPRQZHDOWK�Y��'L9HQWXUD������3D�����������$��G������������

��� 2Q� 2FWREHU� ��� ������ 'L9HQWXUD� ILOHG� D� SHWLWLRQ� IRU� D� VWDWH� ZULW� RI

KDEHDV� FRUSXV� ZLWK� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 1RUWKDPSWRQ� &RXQW\�

LQFRUSRUDWLQJ�PDQ\�RI�WKH�LVVXHV�SUHYLRXVO\�UDLVHG�LQ�KLV�SHWLWLRQV�IRU�SRVW�

FRQYLFWLRQ�UHOLHI�� �2Q�WKH�VDPH�GDWH��WKH�FRXUW�GHQLHG�'L9HQWXUD¶V�SHWLWLRQ�

'L9HQWXUD�WKHQ�ILOHG�WKLV�DSSHDO�

��� %HIRUH�WKLV�&RXUW�PD\�UHDFK�WKH�PHULWV�RI�WKH�LVVXHV�SUHVHQWHG�LQ�WKLV

DSSHDO�� ZH�PXVW� ILUVW� GHWHUPLQH� LI� 'L9HQWXUD¶V� SHWLWLRQ� IRU� D� VWDWH� ZULW� RI

KDEHDV�FRUSXV�LV�SURSHUO\�EHIRUH�XV���)RU�WKH�IROORZLQJ�UHDVRQV��ZH�ILQG�WKDW

LW�LV�QRW�

��� )LUVW��'L9HQWXUD�KDV�DOOHJHG�LVVXHV�LQ�KLV�SHWLWLRQ�IRU�D�ZULW�RI�KDEHDV

FRUSXV�WKDW�HLWKHU�ZHUH�RU�FRXOG�KDYH�EHHQ�FRQVLGHUHG�RQ�GLUHFW�DSSHDO�RU

GXULQJ�SRVW�FRQYLFWLRQ�SURFHHGLQJV���7R�WKLV�HQG��ZH�KDYH�VWDWHG�

8QGHU� 3HQQV\OYDQLD� VWDWXWH�� KDEHDV� FRUSXV� LV� D� FLYLO
UHPHG\� ZKLFK� OLHV� VROHO\� IRU� FRPPLWPHQWV� XQGHU� FULPLQDO
SURFHVV�� � +DEHDV� FRUSXV� LV� DQ� H[WUDRUGLQDU\� UHPHG\� DQG� PD\
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RQO\� EH� LQYRNHG� ZKHQ� RWKHU� UHPHGLHV� LQ� WKH� RUGLQDU\� FRXUVH
KDYH�EHHQ�H[KDXVWHG�RU�DUH�QRW�DYDLODEOH�� � ,I�D� SHWLWLRQHU� LV� LQ
FXVWRG\� E\� YLUWXH� RI� D� MXGJPHQW� RI� VHQWHQFH� RI� D� FRXUW� RI
FRPSHWHQW� MXULVGLFWLRQ�� WKH� ZULW� JHQHUDOO\� ZLOO� QRW� OLH�
3HQQV\OYDQLD� ODZ�H[SOLFLWO\�VWDWHV� WKDW� LQ� FDVHV�ZKHUH� D� SHUVRQ
KDV�EHHQ�UHVWUDLQHG�E\�YLUWXH�RI�VHQWHQFH�DIWHU�FRQYLFWLRQ�IRU�D
FULPLQDO�RIIHQVH��WKH�ZULW�RI�KDEHDV�FRUSXV�VKDOO�QRW�EH�DYDLODEOH
LI�D�UHPHG\�PD\�EH�KDG�E\�SRVW�FRQYLFWLRQ�KHDULQJ�SURFHHGLQJV
DXWKRUL]HG�E\�ODZ���,VVXHV�DUH�QRW�FRJQL]DEOH�XQGHU�WKH�VWDWXWRU\
UHPHG\�RI�KDEHDV�FRUSXV�LI�WKH\�FRXOG�KDYH�EHHQ�FRQVLGHUHG�DQG
FRUUHFWHG� LQ� WKH� UHJXODU� FRXUVH� RI� DSSHOODWH� UHYLHZ� RU� E\� SRVW�
FRQYLFWLRQ�SURFHHGLQJV�DXWKRUL]HG�E\�ODZ�

&RPPRQZHDOWK� Y�� 0F1HLO�� ���� $��G� ������ �������� �3D�� 6XSHU�� �����

�FLWDWLRQV�RPLWWHG���HPSKDVLV�DGGHG��

��� 6HFRQG�� 'L9HQWXUD¶V� SHWLWLRQ� IRU� D� ZULW� RI� KDEHDV� FRUSXV� LV� WR� EH

WUHDWHG�DV�D�SHWLWLRQ�ILOHG�XQGHU�WKH�3&5$���6HFWLRQ������RI�WKH�3&5$�UHDGV

LQ�UHOHYDQW�SDUW�

7KLV� VXEFKDSWHU� SURYLGHV� IRU� DQ� DFWLRQ� E\� ZKLFK� SHUVRQV
FRQYLFWHG� RI� FULPHV� WKH\� GLG� QRW� FRPPLW� DQG� SHUVRQV� VHUYLQJ
LOOHJDO� VHQWHQFHV� PD\� REWDLQ� FROODWHUDO� UHOLHI�� � 7KH� DFWLRQ
HVWDEOLVKHG� LQ� WKLV� VXEFKDSWHU� VKDOO� EH� WKH� VROH� PHDQV� RI
REWDLQLQJ�FROODWHUDO�UHOLHI�DQG�HQFRPSDVVHV�DOO�RWKHU�FRPPRQ�ODZ
DQG� VWDWXWRU\� UHPHGLHV� IRU� WKH� VDPH� SXUSRVH� WKDW� H[LVW� ZKHQ
WKLV� VXEFKDSWHU� WDNHV� HIIHFW�� LQFOXGLQJ� KDEHDV� FRUSXV� DQG
FRUDP�QRELV�

��� 3D�&�6�� ������� �HIIHFWLYH� $SULO� ���� ������ �HPSKDVLV� DGGHG��

&RQVHTXHQWO\��WKH�FRPPRQ�ODZ�UHPHG\�RI�KDEHDV�FRUSXV�LV�QRZ�VXEVXPHG

XQGHU�WKH�3&5$���0F1HLO������$��G�DW������

���� 7KLUG��XQGHU�WKH�SURYLVLRQV�RI�WKH�3&5$�LQ�HIIHFW�ZKHQ�'L9HQWXUD�ILOHG

WKH� LQVWDQW� SHWLWLRQ�� KLV� SHWLWLRQ� ZDV� XQWLPHO\� ILOHG�� � 7KH� 3RVW� &RQYLFWLRQ
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5HOLHI� $FW� ZDV� DPHQGHG� RQ� 1RYHPEHU� ���� ������ ZLWK� WKH� DPHQGPHQWV

EHFRPLQJ�HIIHFWLYH�ZLWKLQ�VL[W\�GD\V���7KHVH�DPHQGPHQWV�UHVWULFW�WKH�WLPH�LQ

ZKLFK�D�3&5$�SHWLWLRQ�FDQ�EH�ILOHG�� �7KH� UHOHYDQW�SRUWLRQ�RI� WKH�3&5$�QRZ

SURYLGHV�

���� $Q\� SHWLWLRQ� XQGHU� WKLV� VXEFKDSWHU�� LQFOXGLQJ� D� VHFRQG� RU
VXEVHTXHQW�SHWLWLRQ��VKDOO�EH�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�GDWH�WKH
MXGJPHQW� EHFRPHV� ILQDO�� XQOHVV� WKH� SHWLWLRQ� DOOHJHV� DQG� WKH
SHWLWLRQHU�SURYHV�WKDW�

�L��WKH�IDLOXUH�WR�UDLVH�WKH�FODLP�SUHYLRXVO\�ZDV�WKH�UHVXOW�RI
LQWHUIHUHQFH�E\�JRYHUQPHQW�RIILFLDOV�ZLWK�WKH�SUHVHQWDWLRQ�RI
WKH� FODLP� LQ� YLRODWLRQ� RI� WKH� &RQVWLWXWLRQ� RU� ODZV� RI� WKLV
&RPPRQZHDOWK� RU� WKH� &RQVWLWXWLRQ� RU� ODZV� RI� WKH� 8QLWHG
6WDWHV�

�LL�� WKH� IDFWV� XSRQ� ZKLFK� WKH� FODLP� LV� SUHGLFDWHG� ZHUH
XQNQRZQ� WR� WKH� SHWLWLRQHU� DQG� FRXOG� QRW� KDYH� EHHQ
DVFHUWDLQHG�E\�WKH�H[HUFLVH�RI�GXH�GLOLJHQFH��RU

�LLL�� WKH� ULJKW� DVVHUWHG� LV� D� FRQVWLWXWLRQDO� ULJKW� WKDW� ZDV
UHFRJQL]HG� E\� WKH� 6XSUHPH� &RXUW� RI� WKH� 8QLWHG� 6WDWHV� RU
WKH� 6XSUHPH� &RXUW� RI� 3HQQV\OYDQLD� DIWHU� WKH� WLPH� SHULRG
SURYLGHG�LQ�WKLV�VHFWLRQ�DQG�KDV�EHHQ�KHOG�E\�WKDW�FRXUW�WR
DSSO\�UHWURDFWLYHO\�

���������

����)RU�SXUSRVHV�RI�WKLV�VXEFKDSWHU��D�MXGJPHQW�EHFRPHV�ILQDO�DW
WKH�FRQFOXVLRQ�RI�GLUHFW�UHYLHZ��LQFOXGLQJ�GLVFUHWLRQDU\�UHYLHZ�LQ
WKH�6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV�DQG�WKH�6XSUHPH�&RXUW
RI� 3HQQV\OYDQLD�� RU� DW� WKH� H[SLUDWLRQ� RI� WLPH� IRU� VHHNLQJ� WKH
UHYLHZ�

��� 3D�&�6�� �� �����E�� �HPSKDVLV� DGGHG��� � 7KLV� DPHQGPHQW� DOVR� SURYLGHV

WKDW��ZKHUH� WKH�SHWLWLRQHU¶V� MXGJPHQW� RI� VHQWHQFH�EHFDPH� ILQDO� EHIRUH� WKH
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HIIHFWLYH�GDWH�RI�WKH�DPHQGPHQWV��D�3&5$�SHWLWLRQ�VKDOO�EH�WLPHO\�ILOHG�LI�LW�LV

WKH� SHWLWLRQHU¶V� ILUVW� 3&5$� SHWLWLRQ� DQG� ZDV� ILOHG� ZLWKLQ� RQH� \HDU� RI� WKH

HIIHFWLYH� GDWH� RI� WKH� DPHQGPHQWV�� � 6HH� ��� 3D�&�6�� ������� QRWH� �����

/HJLVODWLRQ��

���� 7KLV� LV� 'L9HQWXUD¶V� IRXUWK� SHWLWLRQ� IRU� SRVW� FRQYLFWLRQ� UHOLHI�� DQG� DV

VXFK�LW�FRQVWLWXWHV�D�³VXEVHTXHQW�SHWLWLRQ´�ZLWKLQ�WKH�PHDQLQJ�RI����3D�&�6�

�������E����6HH�&RPPRQZHDOWK�Y��7UDYDJOLD������3D����������������$��G

����� ���� ������� �QRWLQJ� WKDW� ZKHUH� SHWLWLRQHU� KDG� ILOHG� SHWLWLRQ� IRU� UHOLHI

XQGHU� 3&+$�� KLV� ODWHU� SHWLWLRQ� XQGHU� 3&5$� FRQVWLWXWHG� VXEVHTXHQW� SRVW

FRQYLFWLRQ� SHWLWLRQ� XQGHU� 3&5$��� &RPPRQZHDOWK� Y�� $OFRUQ�� ���� $��G

������������3D��6XSHU���������DSSHDO�GHQLHG��BBB�3D��BBB������$��G����

������� �GHWHUPLQLQJ� WKDW� ZKHUH� DSSHOODQW� KDG� SUHYLRXVO\� ILOHG� SHWLWLRQ� IRU

UHOLHI�XQGHU�3&5$��KLV�ODWHU�3&5$�SHWLWLRQ�ZDV�VXEVHTXHQW�SHWLWLRQ�VXEMHFW�WR

���3D�&�6���������E���

���� $FFRUGLQJO\��EHFDXVH�WKLV�LV�'L9HQWXUD¶V�IRXUWK�SHWLWLRQ�DQG�LW�ZDV�ILOHG

DIWHU�-DQXDU\�����������WKH�HIIHFWLYH�GDWH�RI�WKH�DPHQGPHQWV��LW�PXVW�KDYH

EHHQ�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�GDWH�WKDW�KLV�MXGJPHQW�RI�VHQWHQFH�EHFDPH

ILQDO�� �$OFRUQ�� ���� $��G� DW� �������� �DIILUPLQJ� GLVPLVVDO� RI� VHFRQG� 3&5$

SHWLWLRQ�EHFDXVH�LW�ZDV�ILOHG�PRUH�WKDQ�ILYH�\HDUV�DIWHU�MXGJPHQW�RI�VHQWHQFH

EHFDPH�ILQDO�XQGHU����3D�&�6����������
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���� 'L9HQWXUD¶V�MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO�LQ�-DQXDU\������ZKHQ

KH�ZLWKGUHZ�KLV�GLUHFW�DSSHDO���$V�VWDWHG�DERYH��WKH�LQVWDQW�SHWLWLRQ�ZDV�ILOHG

RQ� 2FWREHU� ��� ������ PRUH� WKDQ� WKLUWHHQ� \HDUV� EH\RQG� WKH� GDWH� WKDW� KLV

MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO���0RUHRYHU��'L9HQWXUD¶V�SHWLWLRQ�GRHV�QRW

DOOHJH��QRU�GRHV�KH�DWWHPSW�WR�SURYH��WKDW�DQ\�RI�WKH�HQXPHUDWHG�H[FHSWLRQV

DSSO\� LQ� WKLV� FDVH�� � &RQVHTXHQWO\�� ZH� FRQFOXGH� WKDW� 'L9HQWXUD¶V� LQVWDQW

SHWLWLRQ�LV�XQWLPHO\��DQG�ZH�WKHUHIRUH�ODFN�MXULVGLFWLRQ�WR�UHYLHZ�KLV�FODLPV�

6HH� LG���&RPPRQZHDOWK� Y�� &RQZD\�� ���� $��G� ����� �3D�� 6XSHU�� �����

�DIILUPLQJ� GHQLDO� RI� VHFRQG� 3&5$� SHWLWLRQ� ILOHG� RYHU� WKUHH� \HDUV� DIWHU

MXGJPHQW�RI�VHQWHQFH�EHFDPH�ILQDO��

���� %DVHG� RQ� WKH� IRUHJRLQJ�� ZH� DIILUP� WKH� FRXUW¶V� GHQLDO� RI� 'L9HQWXUD¶V

SHWLWLRQ�IRU�D�VWDWH�ZULW�RI�KDEHDV�FRUSXV�

���� 2UGHU�$)),50('�


