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��� ,Q�WKLV�DSSHDO��$SSHOODQW��5D\PRQG�/HH�&URXVH��DVNV�XV�WR�GHWHUPLQH

ZKHWKHU� D� ³SURWHFWLYH� VZHHS´� RI� D� SULYDWH� UHVLGHQFH�� H[HFXWHG� E\� VWDWH

SROLFH�LQ�FRQQHFWLRQ�ZLWK�D�YDOLG�DUUHVW�ZDUUDQW��YLRODWHV�$UWLFOH����6HFWLRQ��

RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� � :H� KROG� WKDW� D� ³SURWHFWLYH� VZHHS�´� DV

GHILQHG� LQ�0DU\ODQG�Y��%XLH������8�6�� ���������6�&W�� ������ ���� /�(G��G

���� �������� LQ� FRQQHFWLRQ� ZLWK� WKH� H[HFXWLRQ� RI� D� YDOLG� DUUHVW� ZDUUDQW� LV

SHUPLVVLEOH�XQGHU�WKH�&RQVWLWXWLRQ�RI�WKLV�&RPPRQZHDOWK�� �$FFRUGLQJO\��ZH

DIILUP�$SSHOODQW¶V�MXGJPHQW�RI�VHQWHQFH�

��� 7KH�IDFWV�DQG�SURFHGXUDO�KLVWRU\�DUH�DV�IROORZV���2Q�-DQXDU\����������

DW� DSSUR[LPDWHO\� ����� D�P��� 3HQQV\OYDQLD� 6WDWH� WURRSHUV� -DPHV� %RU]D�

-DPHV�:��6DWWD]DKQ�DQG�WZR�RWKHU�RIILFHUV�ZHQW�WR�����(DVW�.LQJ�6WUHHW�WR

VHUYH�DQ�DUUHVW�ZDUUDQW�RQ�5D\PRQG�&URXVH��6U���$SSHOODQW¶V�IDWKHU���:KHQ

WKH�SROLFH�DUULYHG��&URXVH��6U��DQVZHUHG�WKH�GRRU�� WXUQHG�DQG�ZDONHG�EDFN
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LQWR�WKH�KRXVH���7URRSHUV�%RU]D�DQG�6DWWD]DKQ�IROORZHG�&URXVH��6U���7URRSHU

%RU]D� DGYLVHG� &URXVH�� 6U�� WKDW� KH�ZDV� XQGHU� DUUHVW�� � $IWHU� WKH� UHPDLQLQJ

RIILFHUV�KDG�HQWHUHG�WKH�UHVLGHQFH��WKH\�KHDUG�D�ZRPDQ��ODWHU�LGHQWLILHG�DV

&URXVH� 6U�¶V�ZLIH�� XSVWDLUV� RQ� WKH� VHFRQG� IORRU�� \HOOLQJ� IRU� VRPHRQH�� ODWHU

LGHQWLILHG� DV� &URXVH�� -U��� $SSHOODQW�� � 7URRSHU� 6DWWD]DKQ� DQG� WZR� RIILFHUV

LPPHGLDWHO\�SURFHHGHG�WR�WKH�VHFRQG�IORRU�� WR�VHFXUH�WKH�UHVLGHQFH�IRU�WKH

VDIHW\� RI� WKH� RIILFHUV�� � 7URRSHU� 6DWWD]DKQ� IRXQG� $SSHOODQW� DQG� D� ZRPDQ

WRJHWKHU� LQ� D� EHGURRP�� � 7URRSHU� 6DWWD]DKQ� VFDQQHG� WKH� URRP� IRU� DQ\

ZHDSRQV�LQ�SODLQ�YLHZ���'XULQJ�WKH�VFDQ��KH�REVHUYHG�D�PDULMXDQD�VPRNLQJ

GHYLFH� RQ� D� QLJKWVWDQG� QH[W� WR� WKH� EHG�� � 6KRUWO\� DIWHU� 7URRSHU� 6DWWD]DKQ

VHFXUHG� WKH�XSVWDLUV�� KH� LQIRUPHG� 7URRSHU� %RU]D� DERXW� WKH� SLSH�� � 7URRSHU

%RU]D�WKHQ�ZHQW�WR�WKH�VHFRQG�IORRU�EHGURRP�DQG�VDZ�WKH�SLSH�RQ�WKH�WDEOH�

$SSHOODQW�DGPLWWHG�WKDW�KH�RZQHG�WKH�SLSH�DQG�XVHG�LW�WR�VPRNH�PDULMXDQD�

�1�7���6XSSUHVVLRQ�+HDULQJ�����������DW�������

��� 7KH� SROLFH� VXEVHTXHQWO\� DUUHVWHG� $SSHOODQW�� � $SSHOODQW� ZDV� FKDUJHG

ZLWK�SRVVHVVLRQ�RI�GUXJ�SDUDSKHUQDOLD����2Q�-XQH����������$SSHOODQW�ILOHG�D

PRWLRQ� WR� VXSSUHVV� WKH� VPRNLQJ� SLSH�� � 7KH� VXSSUHVVLRQ� FRXUW� GHQLHG� WKH

PRWLRQ�RQ�$XJXVW���������� �5HJDUGLQJ�$SSHOODQW¶V� VXSSUHVVLRQ�PRWLRQ�� WKH

WULDO�FRXUW�HQWHUHG�WKH�IROORZLQJ�ILQGLQJV�RI�IDFW�DQG�FRQFOXVLRQV�RI�ODZ�

),1',1*6�2)�)$&7

��2Q�-DQXDU\�����������3HQQV\OYDQLD�6WDWH�3ROLFH�ZHQW�WR
WKH� UHVLGHQFH� RI� 5D\PRQG� &URXVH�� 6U��� DW� ���� (DVW� .LQJ

����������������������������������
�����3�6������������D������
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6WUHHW��/LWWOHVWRZQ��3HQQV\OYDQLD�LQ�WKH�PRUQLQJ�KRXUV� IRU
WKH�SXUSRVH�RI�VHUYLQJ�DQ�DUUHVW�ZDUUDQW�XSRQ�KLP�

��7URRSHU�-DPHV�%RU]D�KDG�PDGH�QXPHURXV�SXUFKDVHV�RI
PDULMXDQD�IURP�0U��&URXVH�DW�KLV�UHVLGHQFH�

��:KHQ� 7URRSHU� %RU]D� NQRFNHG� DW� WKH� GRRU� 5D\PRQG
&URXVH��6U��RSHQHG�WKH�GRRU�DQG�ZDONHG�DZD\�

��7URRSHU�%RU]D�DQG�7URRSHU�-DPHV�:��6DWWD]DKQ�IROORZHG
KLP�LQWR�WKH�UHVLGHQFH�

��8SRQ� HQWU\� LQWR� WKH� UHVLGHQFH� E\� WKH� RIILFHUV�� 0UV�
&URXVH� >DUUHVWHH¶V� VSRXVH@� EHJDQ� \HOOLQJ� IRU� KHU� VRQ� VR
7URRSHU�6DWWD]DKQ�DQG�WZR�RWKHU�RIILFHUV�ZHQW�XSVWDLUV�WR
VHFXUH�WKH�UHVLGHQFH�IRU�VDIHW\�UHDVRQV�

��,Q� URXWH� WR� WKH� VHFRQG� IORRU� WKH� RIILFHUV� \HOOHG� ³6WDWH
SROLFH�±�JHW�GRZQ�´

��2Q� WKH� VHFRQG� IORRU� WKH� RIILFHUV� ORFDWHG� WKH� SDUWLDOO\
RSHQHG�GRRU� WR� WKH� EHGURRP�ZKLFK�ZDV� RFFXSLHG� DW� WKDW
WLPH�E\�>$SSHOODQW@�DQG�D�IHPDOH�

��7KH� RIILFHU� PDGH� D� TXLFN� VFDQ� RI� WKH� EHGURRP� IRU
ZHDSRQV� DQG� VDZ� D� VPRNLQJ� SLSH� LQ� SODLQ� YLHZ� RQ� WKH
QLJKW�VWDQG�

��7KH�SLSH�ZDV�GHVFULEHG�DV�D�³PDULMXDQD�SLSH�´

���>$SSHOODQW@� VDLG� WKH� SLSH� ZDV� KLV� DQG� KH� XVHG� LW� WR
VPRNH�PDULMXDQD�

���>$SSHOODQW@� ZDV� DUUHVWHG� IRU� SRVVHVVLRQ� RI� GUXJ
SDUDSKHUQDOLD�����3�6��6HFWLRQ���������D������

&21&/86,216�2)�/$:

��7KLV�&RXUW�KDV�MXULVGLFWLRQ�

��7KH� RIILFHUV� ODZIXOO\� HQWHUHG� >$SSHOODQW@¶V� UHVLGHQFH� WR
HIIHFWXDWH�WKH�DUUHVW�RI�DQRWKHU�SHUVRQ�
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��7KH�RIILFHUV�ZHUH�ODZIXOO\�DXWKRUL]HG�WR�WHPSRUDULO\�JR�WR
WKH� VHFRQG� IORRU� WR� VHFXUH� WKH� SUHPLVHV� DQG� WKHUHE\
VHFXUH�WKH�VDIHW\�RI�WKH�RIILFHUV�

��8QGHU� WKH� FLUFXPVWDQFHV� WKH� RIILFHUV�ZHUH� QRW� UHTXLUHG
WR� NQRFN� DQG� DQQRXQFH� EHIRUH� HQWHULQJ� WKH� VHFRQG� IORRU
EHGURRP�

��7KH�SLSH�ZDV�LQ�SODLQ�YLHZ�

��7KH�VHL]XUH�RI�WKH�SLSH�GLG�QRW�YLRODWH�HLWKHU�WKH�8QLWHG
6WDWHV�RU�3HQQV\OYDQLD�&RQVWLWXWLRQV�

�6HH�7ULDO�&RXUW�2UGHU��GDWHG�$XJXVW����������ILOHG�XSRQ�FRQVLGHUDWLRQ�RI

>$SSHOODQW@¶V�0RWLRQ�WR�6XSSUHVV�(YLGHQFH�ILOHG�-XQH����������

��� $SSHOODQW� ZDV� ODWHU� FRQYLFWHG� RI� WKH� FKDUJH�� DV� DQ� XQJUDGHG

PLVGHPHDQRU�� IROORZLQJ� D� QRQ�MXU\� WULDO� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

$GDPV�&RXQW\��3HQQV\OYDQLD�RQ�2FWREHU������������$V�D�VHQWHQFH��WKH�FRXUW

SODFHG�$SSHOODQW�RQ�WKH�$GDPV�&RXQW\�,QWHUPHGLDWH�3XQLVKPHQW�3URJUDP�IRU

D�SHULRG�RI�WZHOYH�PRQWKV�SOXV�IHHV�� FRVWV��DQG�D��������� ILQH�� �$SSHOODQW

WLPHO\�ILOHG�WKLV�DSSHDO�

��� $SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXH�RQ�DSSHDO�
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$SSHOODQW¶V�%ULHI�DW���

��� 2XU�UHYLHZ�RI�DQ�RUGHU�GHQ\LQJ�D�PRWLRQ�WR�VXSSUHVV�LV�VXEMHFW�WR�WKH

IROORZLQJ�SULQFLSOHV�

:H�PXVW� ILUVW� DVFHUWDLQ� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH
IDFWXDO� ILQGLQJV� RI� WKH� VXSSUHVVLRQ� FRXUW�� DQG� WKHQ
GHWHUPLQH� WKH� UHDVRQDEOHQHVV� RI� WKH� LQIHUHQFHV� DQG� OHJDO
FRQFOXVLRQV�GUDZQ�WKHUHIURP���,Q�UHYLHZLQJ�WKH�GHQLDO�RI�D
PRWLRQ� WR� VXSSUHVV� HYLGHQFH�� ³ZH� FRQVLGHU� RQO\� WKH
HYLGHQFH�RI�WKH�SURVHFXWLRQ¶V�ZLWQHVVHV�DQG�VR�PXFK�RI�WKH
HYLGHQFH� IRU� WKH�GHIHQVH�DV�� IDLUO\� UHDG� LQ� WKH� FRQWH[W� RI
WKH�UHFRUG�DV�D�ZKROH��UHPDLQV�XQFRQWUDGLFWHG�´��:KHQ�WKH
HYLGHQFH�VXSSRUWV� WKH�VXSSUHVVLRQ�FRXUW¶V� ILQGLQJV� RI� IDFW
RQ�D�PRWLRQ�WR�VXSSUHVV��WKLV�&RXUW�PD\�UHYHUVH�RQO\�ZKHQ
WKH� OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH� IDFWV� DUH
HUURQHRXV�� � +RZHYHU�� ZH� DUH� ERXQG� E\� WKH� WULDO� FRXUW¶V
ILQGLQJV�RI�IDFW�RQO\�WR�WKH�H[WHQW�WKDW�WKH\�DUH�VXSSRUWHG
E\�WKH�UHFRUG�

&RPPRQZHDOWK�Y��)HOW\������$��G�������������3D�6XSHU���������FLWDWLRQV

RPLWWHG��� �6HH�DOVR�&RPPRQZHDOWK�Y��-DFNVRQ������3D������� ����$��G

�����������

$� $1$/<6,6�81'(5�7+(�)('(5$/�&2167,787,21

��� 7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�%XLH��VXSUD��GHILQHV�D

ZDUUDQWOHVV�³SURWHFWLYH�VZHHS´�DV�D�TXLFN�DQG�OLPLWHG�VHDUFK�LQFLGHQW�WR�DQ

DUUHVW�DQG�FRQGXFWHG�WR�SURWHFW�WKH�VDIHW\�RI�SROLFH�RIILFHUV�RU�RWKHUV��LW� LV

QDUURZO\�FRQILQHG�WR�D�FXUVRU\�YLVXDO� LQVSHFWLRQ�RI� WKRVH�SODFHV� LQ�ZKLFK�D

SHUVRQ�PD\�EH�KLGLQJ���,G��DW����������6�&W��DW�����������/�(G��G�DW�����

8QGHU�%XLH��WKH�)RXUWK�$PHQGPHQW�DOORZV�D�SURWHFWLYH�VZHHS�LQFLGHQW�WR�DQ

DUUHVW� LI�WKH�RIILFHU� UHDVRQDEO\�EHOLHYHV��EDVHG�RQ�³VSHFLILF�DQG�DUWLFXODEOH´

IDFWV� DQG� UDWLRQDO� LQIHUHQFHV� IURP� WKRVH� IDFWV�� WKDW� WKH� DUHD� WR� EH� VZHSW
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KDUERUV�DQ�LQGLYLGXDO�SRVLQJ�D�GDQJHU�WR�WKRVH�RQ�WKH�DUUHVW�VFHQH���,G��DW

���������6�&W��DW� ������ ���� /�(G��G�DW� ����� � 7KXV�� D� SURWHFWLYH� VZHHS� LV

³DLPHG�DW�SURWHFWLQJ�WKH�DUUHVWLQJ�RIILFHUV��LI�MXVWLILHG�E\�WKH�FLUFXPVWDQFHV�´

,G���1HYHUWKHOHVV��LW�LV�QRW�D�IXOO�VHDUFK�RI�WKH�SUHPLVHV�EXW�PD\�H[WHQG�RQO\

WR�D�FXUVRU\�LQVSHFWLRQ�RI�WKRVH�VSDFHV�ZKHUH�D�SHUVRQ�PD\�EH�IRXQG���,G�

��� $SSO\LQJ� WKH� HOHPHQWV� RI� WKH� 7HUU\� EDODQFH� WHVW��� WKH� %XLH� &RXUW

UHDVRQHG�

>7@KHUH� LV� DQ� DQDORJRXV� LQWHUHVW� RI� WKH� RIILFHUV� LQ� WDNLQJ
VWHSV� WR� DVVXUH� WKHPVHOYHV� WKDW� WKH� KRXVH� LQ� ZKLFK� D
VXVSHFW� LV� EHLQJ�� RU� KDV� MXVW� EHHQ�� DUUHVWHG� LV� QRW
KDUERULQJ�RWKHU�SHUVRQV�ZKR�DUH�GDQJHURXV�DQG�ZKR�FRXOG
XQH[SHFWHGO\�ODXQFK�DQ�DWWDFN�� �7KH�ULVN�RI�GDQJHU�LQ�WKH
FRQWH[W� RI� DQ� DUUHVW� LQ� WKH� KRPH� LV� DV� JUHDW� DV�� LI� QRW
JUHDWHU� WKDQ�� LW� LV� LQ� DQ� RQ�WKH�VWUHHW� RU� URDGVLGH
LQYHVWLJDWRU\�HQFRXQWHU�� �$�7HUU\�«�IULVN�RFFXUV�EHIRUH�D
SROLFH�FLWL]HQ� FRQIURQWDWLRQ� KDV� HVFDODWHG� WR� WKH� SRLQW� RI
DUUHVW�� � $� SURWHFWLYH� VZHHS�� LQ� FRQWUDVW�� RFFXUV� DV� DQ
DGMXQFW�WR�WKH�VHULRXV�VWHS�RI�WDNLQJ�D�SHUVRQ�LQWR�FXVWRG\
IRU�WKH�SXUSRVH�RI�SURVHFXWLQJ�KLP�IRU�D�FULPH���0RUHRYHU�
XQOLNH�DQ�HQFRXQWHU�RQ�WKH�VWUHHW�RU�DORQJ�D�KLJKZD\��DQ
LQ�KRPH� DUUHVW� SXWV� WKH� RIILFHU� DW� WKH� GLVDGYDQWDJH� RI

����������������������������������
�� ,Q� 7HUU\�� WKH� &RXUW� KHOG� WKDW� WKH� WHVW� IRU� RQ�WKH�VWUHHW� ZHDSRQV� IULVNV
LQYROYHV�³EDODQFLQJ�WKH�QHHG�WR�VHDUFK�>RU�VHL]H@�DJDLQVW�WKH�LQYDVLRQ�ZKLFK
WKH�VHDUFK� >RU�VHL]XUH@�HQWDLOV�´� �7HUU\�Y��2KLR�� ����8�6�� ��� ���� ���6�&W�
���������������/�(G��G�������������������7KH�HVVHQFH�RI�WKH�7HUU\�WHVW�LV
WKH�UHDVRQDEOHQHVV�RI�D�SDUWLFXODU�VHDUFK�RU�VHL]XUH�LQ�OLJKW�RI�WKH�SDUWLFXODU
FLUFXPVWDQFHV��L�H���³ZRXOG�WKH�IDFWV�DYDLODEOH�WR�WKH�RIILFHU�DW�WKH�PRPHQW
RI�WKH�VHL]XUH�RU�WKH�VHDUFK�µZDUUDQW�D�>SHUVRQ@�RI�UHDVRQDEOH�FDXWLRQ�LQ�WKH
EHOLHI¶�WKDW�WKH�DFWLRQ�WDNHQ�ZDV�DSSURSULDWH´"��,G��DW��������6�&W��DW������
��� /�(G��G� DW� ����� � 7KH�7HUU\�&RXUW� DSSOLHG� WKLV� REMHFWLYH� EDODQFLQJ� WHVW
DQG�KHOG� WKDW�D� IULVN� IRU�ZHDSRQV� LV� UHDVRQDEOH�ZKHQ�ZHLJKHG�DJDLQVW� WKH
QHHG� IRU� ODZ� HQIRUFHPHQW� RIILFHUV� WR� SURWHFW� WKHPVHOYHV� DQG� RWKHU
SURVSHFWLYH�YLFWLPV�RI�YLROHQFH� LQ� VLWXDWLRQV�ZKHUH� WKH\�PD\� ODFN�SUREDEOH
FDXVH� IRU� DQ� DUUHVW�� HYHQ� WKRXJK� D� ZHDSRQV� IULVN� FRQVWLWXWHV� D� EULHI� EXW
VHYHUH� LQWUXVLRQ�XSRQ� FKHULVKHG� SHUVRQDO� VHFXULW\�� � ,G�� DW� ���� ��� 6�&W�� DW
���������/�(G��G�DW�����
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EHLQJ�RQ�KLV�DGYHUVDU\¶V�³WXUI�´� �$Q�DPEXVK�LQ�D�FRQILQHG
VHWWLQJ�RI�XQNQRZQ�FRQILJXUDWLRQ�LV�PRUH�WR�EH�IHDUHG�WKDQ
LW�LV�LQ�RSHQ��PRUH�IDPLOLDU�VXUURXQGLQJV�

,G��DW����������6�&W��DW�����������/�(G��G�DW�������%XLH�PDNHV�FOHDU�WKDW

WKH�)RXUWK�$PHQGPHQW�DOORZV�DUUHVWLQJ�RIILFHUV�WR�WDNH�UHDVRQDEOH�VWHSV�WR

HQVXUH� WKHLU� VDIHW\� DIWHU�� DQG� ZKLOH�PDNLQJ�� WKH� DUUHVW�� � ,G�� DW� ����� ���

6�&W�� DW� ������ ���� /�(G��G� DW� ����� � ,Q� EDODQFH�� WKH� VDIHW\� RI� WKH� RIILFHUV

VXIILFLHQWO\� RXWZHLJKV� WKH� LQWUXVLRQ� RQ� LQGLYLGXDO� SULYDF\� LQWHUHVWV� VXFK

SURFHGXUHV�PD\�HQWDLO���,G�

��� 3HQQV\OYDQLD� ODZ� ZRXOG� KDYH� YDOLGDWHG� WKH� SUHVHQW� VHDUFK� EHIRUH

%XLH���$V�HDUO\�DV�������WKLV�&RXUW�ZURWH�

>$@UUHVWLQJ�RIILFHUV�DUH�SHUPLWWHG�WR�FRQGXFW�D�EULHI�VHDUFK
RI�WKH�HQWLUH�EXLOGLQJ��ZLWKLQ�ZKLFK�WKH�DFFXVHG�LV�DUUHVWHG�
IRU� WKH� OLPLWHG�SXUSRVH�RI� VHHNLQJ�RWKHU� SHRSOH�ZKR�PD\
WKUHDWHQ�WKH�RIILFHUV¶�ZHOO�EHLQJ��SURYLGHG��RI�FRXUVH��WKDW
VXFK�RIILFHUV�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�RWKHU�SHRSOH�DUH
SUHVHQW�

&RPPRQZHDOWK�Y��+HQNOH�� ����$��G������ ������� �3D�6XSHU�� ������� � ,Q

+HQNOH��WKH�DSSHOODQW�DUJXHG�WKDW�QR�H[LJHQW�FLUFXPVWDQFHV�RFFXUUHG�DIWHU

WKH� RIILFHUV¶� HQWU\� LQWR�KLV� KRPH� WR� MXVWLI\� D� FXUVRU\� VHDUFK� RI� WKH� VHFRQG

IORRU���7KH�DSSHOODQW�DVVHUWHG�WKDW�WKH�SROLFH�RIILFHUV¶� IHDUV�ZHUH�JHQHUDWHG

E\� IDFWV� NQRZQ� WR� WKHP� IRU� ZHHNV� EHIRUH� WKH� DUUHVW�� � $V� D� UHVXOW�� WKH

DSSHOODQW�PDLQWDLQHG�WKDW�WKH�RIILFHUV�VKRXOG�KDYH�REWDLQHG�D�VHDUFK�ZDUUDQW

SULRU�WR�WKH�DUUHVW����7KH�+HQNOH�&RXUW�UHMHFWHG�WKLV�UHDVRQLQJ���,QVWHDG��LW

����������������������������������
��$SSHOODQW�LQ�WKH�SUHVHQW�FDVH�DOVR�FODLPV�WKDW�WKH�DUUHVWLQJ�RIILFHUV�VKRXOG
KDYH�REWDLQHG�D�VHDUFK�ZDUUDQW�SULRU�WR�WKH�DUUHVW�
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FKRVH� WR� UHO\� RQ� WKH� KROGLQJ� RI�&RPPRQZHDOWK� Y��1RUULV�� ���� 3D�� ����

����$��G������������WKDW�D�FXUVRU\�VHDUFK�E\�RIILFHUV�RI�RWKHU�URRPV�DIWHU

WKH�GHIHQGDQW�KDG�EHHQ�GHWDLQHG�ZDV�FRQVWLWXWLRQDOO\�SHUPLVVLEOH�WR�HQVXUH

WKH�RIILFHUV¶�VDIHW\��ZKHUH�WKH\�KDG�UHDVRQ�WR�VXVSHFW�WKH�SUHVHQFH�RI�RWKHU

SHUVRQV�� � +HQNOH�� VXSUD� DW� ����� � 1RUULV� IXUWKHU� KHOG� WKDW� WKH� RIILFHUV�

KDYLQJ� ODZIXOO\� HQWHUHG� D� EHGURRP� RQ� WKH� VHFRQG� IORRU� SXUVXDQW� WR� WKHLU

VHFXULW\� VZHHS��ZHUH� LQ� D� SRVLWLRQ� WR� VHL]H�ZKDWHYHU� LQVWUXPHQWV� RI� FULPH

ZHUH�LQ�SODLQ�YLHZ���,G��DW�������6HH�DOVR�&RPPRQZHDOWK�Y��&XUU\�����

$��G�������3D�6XSHU��������

���� ,Q�WKH�LQVWDQW�FDVH��WKH�WURRSHUV�FDPH�WR�$SSHOODQW¶V�KRPH�WR�H[HFXWH

D�ODZIXO�ZDUUDQW�IRU�WKH�DUUHVW�RI�$SSHOODQW¶V�IDWKHU�RQ�GUXJ�GHDOLQJ�FKDUJHV�

2QFH� WKH\� ZHUH� DGPLWWHG� LQWR� WKH� KRPH� E\� WKH� DUUHVWHH�� WKH\� PDGH� D

FXUVRU\�FKHFN�RI�WKH�DUHD�LPPHGLDWHO\�DFFHVVLEOH�WR�WKH�DUUHVWHH�

���� $OPRVW� LPPHGLDWHO\�� WKH� RIILFHUV� KHDUG� $SSHOODQW¶V� PRWKHU� XSVWDLUV

\HOOLQJ�IRU�$SSHOODQW���$W�WKDW�PRPHQW��WKH�RIILFHUV�NQHZ�DW�OHDVW�RQH�LI�QRW

PRUH� RWKHU� SHUVRQV� ZHUH� DOVR� LQ� WKH� DUUHVWHH¶V� KRPH� DQG� WKHVH� SHUVRQV

ZHUH� KLGGHQ� IURP� YLHZ�� � 7KH� DODUP� LQ� KHU� YRLFH� DQG� WKHLU� VLPXOWDQHRXV

NQRZOHGJH�WKDW�XQVHHQ�SHUVRQV�ZHUH�SUHVHQW�LQ�WKH�KRPH�JDYH�WKH�RIILFHUV

UHDVRQ� WR�VXVSHFW� WKDW� WKH\�ZHUH� LQ� GDQJHU�� � 7R�SURWHFW� WKHLU� VDIHW\�� WKH\

PRYHG�TXLFNO\�XSVWDLUV��VLPXOWDQHRXVO\�DQQRXQFLQJ�WKHLU�LGHQWLW\���2QFH�WKH\

ZHUH�RQ�WKH�VHFRQG�IORRU�� WKH�RIILFHUV�SXVKHG�RQ�D�SDUWLDOO\�RSHQ�GRRU�DQG
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HQWHUHG� D� EHGURRP� ZKHUH� WKH\� IRXQG� $SSHOODQW� LQ� EHG�� � 7KH� SURWHFWLYH

VZHHS�RI�WKH�SUHPLVHV�ZDV�D�GLUHFW�FRQVHTXHQFH�RI�WKH�FRQFHUQ�HYRNHG�E\

WKH�DODUPLQJ�DFWLRQV�RI�$SSHOODQW¶V�PRWKHU��WKH�DUUHVWHH¶V�VSRXVH����7KXV��ZH

FRQFOXGH�WKDW�WKH�RIILFHUV�ZHUH�ODZIXOO\�LQ�WKH�KRPH�WR�H[HFXWH�D�YDOLG�DUUHVW

ZDUUDQW�� � 3XUVXDQW� WR�%XLH�� VXSUD�� WKH� RIILFHUV� ZHUH� ���� ODZIXOO\� RQ� WKH

VHFRQG�IORRU�DQG�LQ�WKH�EHGURRP�DV�D�UHVXOW�RI�WKH�VHFXULW\�FKHFN�SURYRNHG

E\�WKH�VSRQWDQHRXV�DFWLRQV�RI�DQRWKHU�DQG�����LQ�D�SURSHU�SRVLWLRQ�WR�VHL]H

WKH�GUXJ�SDUDSKHUQDOLD� LQ�SODLQ�YLHZ�RQ� WKH�QLJKWVWDQG�� �7KLV� FRQFOXVLRQ� LV

OLNHZLVH� VXSSRUWHG� E\� SUH�%XLH� 3HQQV\OYDQLD� ODZ�� � 6HH� 1RUULV�� VXSUD�

+HQNOH��VXSUD��DQG�&XUU\��VXSUD�

���� $SSHOODQW�FRQFHGHV�WKDW�³SURWHFWLYH�VZHHSV´�PD\�EH�SHUPLVVLEOH�XQGHU

WKH� IHGHUDO� FRQVWLWXWLRQ�� � +H� DOVR� DFNQRZOHGJHV� WKDW� 3HQQV\OYDQLD� &RXUWV

KDYH�UHFRJQL]HG�³SURWHFWLYH�VZHHSV´�DV�D�GHULYDWLYH�RI�WKH�FODVVLF�H[FHSWLRQV

����������������������������������
��$SSHOODQW�DVVHUWV�WKDW� WKH�SROLFH�FUHDWHG�WKH�FLUFXPVWDQFHV�JLYLQJ� ULVH�WR
WKH�VZHHS��FLWLQJ�&RPPRQZHDOWK�Y��0HOHQGH]������3D�����������$��G����
������� �KROGLQJ� WKDW� VHDUFK� RI� GHIHQGDQW¶V� SUHPLVHV� ZDV� LOOHJDO�� DOWKRXJK
GHIHQGDQW� JDYH� FRQVHQW�� EHFDXVH� FRQVHQW�ZDV� REWDLQHG�DV� UHVXOW� RI� LOOHJDO
VWRS� DQG� WRWDOLW\� RI� FLUFXPVWDQFHV� GLG� QRW� VXSSRUW� VWRS� RU� QHHG� IRU
LPPHGLDWH�SROLFH�DFWLRQ��DQG�&RPPRQZHDOWK�Y��6KLIOHW������3D����������
$��G������������ �KROGLQJ�WKDW�VHDUFK� LQFLGHQW�WR�DUUHVW� RI� DQRWKHU� GLG�QRW
MXVWLI\�ZDUUDQWOHVV�VHDUFK�RI�SXUVH�EHORQJLQJ� WR�DXWRPRELOH�SDVVHQJHU�ZKR
ZDV�QRW�DUUHVWHG�EXW�ZKR�ZDV�RIIHUHG�ULGH�WR�SROLFH�EDUUDFNV�DIWHU�DUUHVW�RI
PRWRULVW� DQG� RWKHU� SDVVHQJHU�� VHDUFK� RI� SXUVH� RI� QRQDUUHVWHH� KHOG� WRR
DWWHQXDWHG�WR�EH�FRQVLGHUHG�VHDUFK�LQFLGHQW�WR�DUUHVW�RI�PRWRULVW�DQG�RWKHU
SDVVHQJHU��� � :H� GLVDJUHH�� � +HUH�� WKH� RIILFHUV� GLG� QRW� PDQXIDFWXUH� WKH
FLUFXPVWDQFHV�� � 7R� WKH� FRQWUDU\�� WKH\� UHDFWHG� WR� $SSHOODQW¶V� PRWKHU� DQG�
EDVHG� XSRQ� WKH� DODUP� LQ� KHU� YRLFH�� WKH� RIILFHUV� VZHSW� WKH� XSVWDLUV� RI� WKH
SUHPLVHV���6HH�JHQHUDOO\�&RPPRQZHDOWK�Y��0LOOHU��-���������VOLS�RS��DW
���3D��)LOHG�-DQXDU\�����������
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WR�WKH�ZDUUDQW�UHTXLUHPHQW�� �$SSHOODQW�FODLPV��KRZHYHU�� WKDW�VXFK�VHFXULW\

VHDUFKHV� KDYH� EHHQ� FKDOOHQJHG� DQG� LQWHUSUHWHG� WR� GDWH� E\� 3HQQV\OYDQLD

FRXUWV� RQO\� LQ� WKH� FRQWH[W� RI� WKH� )RXUWK� $PHQGPHQW� WR� WKH�8QLWHG� 6WDWHV

&RQVWLWXWLRQ���$SSHOODQW¶V�SRVLWLRQ�RQ�DSSHDO�LV� WKDW�WKH� ³ZDUUDQWOHVV´�HQWU\

DQG�VHDUFK�RI�KLV�URRP�ZDV�SHU�VH�LPSHUPLVVLEOH�XQGHU�$UWLFOH�,��6HFWLRQ���RI

WKH�3HQQV\OYDQLD�6WDWH�&RQVWLWXWLRQ���$SSHOODQW�PDLQWDLQV�WKDW�WKHUH�DUH�RQO\

WKUHH�H[FHSWLRQV� WR�WKH�ZDUUDQW� UHTXLUHPHQW�XQGHU� WKH�&RQVWLWXWLRQ�RI� WKLV

&RPPRQZHDOWK� WKDW� DUH� UHPRWHO\� UHOHYDQW� WR� WKLV� FDVH�� H[LJHQW

FLUFXPVWDQFHV��SODLQ�YLHZ�DQG�VHDUFK�LQFLGHQW�WR�D�ODZIXO�DUUHVW�� �$SSHOODQW

UHDVRQV�

7KH�H[LJHQW�FLUFXPVWDQFH�H[FHSWLRQ�LV�LQDSSOLFDEOH�EHFDXVH
ZKDWHYHU�³H[LJHQFLHV´�PD\�KDYH�H[LVWHG�DW�WKH�WLPH�RI�WKH
VHDUFK� ZHUH� H[LJHQFLHV� WKDW� ZHUH� FUHDWHG� E\� WKH� SROLFH
WKHPVHOYHV«���7KH�SODLQ�YLHZ�H[FHSWLRQ�LV�DOVR�LQDSSOLFDEOH
EHFDXVH�WURRSHUV�%RU]D�DQG�6DWWD]DKQ�ZHUH�QRW�LQ�D�ODZIXO
YDQWDJH�SRLQW�DW� WKH�WLPH�RI� WKH�SDUDSKHUQDOLD� GLVFRYHU\�
DQG� WKH� SDUDSKHUQDOLD� LQ� TXHVWLRQ� ZDV� DOVR� QRW
LPPHGLDWHO\� DSSDUHQW� DV� LV� UHTXLUHG� IRU� WKH� SODLQ� YLHZ
H[FHSWLRQ�WR�EH�DSSOLFDEOH«�

7KH�ODVW�UHFRJQL]HG�ZDUUDQWOHVV�H[FHSWLRQ�WKDW�LV�UHPRWHO\
UHOHYDQW�WR�WKLV�FDVH�LV�WKH�H[FHSWLRQ�RI�VHDUFK�LQFLGHQW�WR
D� ODZIXO� DUUHVW�� � 7KLV� H[FHSWLRQ�� KRZHYHU�� LV� DOVR
LQDSSOLFDEOH�EHFDXVH�WKH�DUHD�LQ�ZKLFK�WKH�SDUDSKHUQDOLD�LQ
TXHVWLRQ� ZDV� GLVFRYHUHG� ZDV� QRW� LQ� DQ� DUHD� ZLWKLQ� WKH
LPPHGLDWH�FRQWURO�RI�WKH�DUUHVWHH��5D\PRQG�&URXVH��6U«�

�$SSHOODQW¶V� %ULHI� DW� ���� � $SSHOODQW� FRQFOXGHV� WKDW� WKH� PDULMXDQD� SLSH

FRQILVFDWHG�DV�D�UHVXOW�RI�WKH�SURWHFWLYH�VZHHS�VKRXOG�KDYH�EHHQ�VXSSUHVVHG

EHFDXVH� LW� ZDV� UHWULHYHG� ZLWKRXW� SUREDEOH� FDXVH�� UHDVRQDEOH� VXVSLFLRQ�� RU

SXUVXDQW� WR� DQ\� H[FHSWLRQ� WR� DQ� DUUHVW� RU� VHDUFK� ZDUUDQW� UHTXLUHPHQW
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UHFRJQL]HG� XQGHU� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� � 7KHUHIRUH�� $SSHOODQW

LQVLVWV��KH�PXVW�KDYH�D�QHZ�WULDO���:H�GLVDJUHH�

%��$1$/<6,6�81'(5�7+(�3(116</9$1,$�&2167,787,21

���� 7R� SUHVHUYH� D� FRQVWLWXWLRQDO� FKDOOHQJH� UDLVHG� RQ� DGHTXDWH� DQG

LQGHSHQGHQW�VWDWH�JURXQGV��LW�LV�LPSRUWDQW� IRU�D� OLWLJDQW� WR�DQDO\]H�DW� OHDVW

WKH�IROORZLQJ�IRXU�IDFWRUV�

�� WH[W�RI�WKH�3HQQV\OYDQLD�FRQVWLWXWLRQDO�SURYLVLRQ�
�� KLVWRU\� RI� WKH� SURYLVLRQ�� LQFOXGLQJ� 3HQQV\OYDQLD� FDVH

ODZ�
�� UHODWHG�FDVH�ODZ�IURP�RWKHU�VWDWHV�
��� SROLF\� FRQVLGHUDWLRQV�� LQFOXGLQJ� XQLTXH� LVVXHV� RI� VWDWH
DQG� ORFDO� FRQFHUQ�� DQG� DSSOLFDELOLW\� ZLWKLQ� PRGHUQ
3HQQV\OYDQLD�MXULVSUXGHQFH�

&RPPRQZHDOWK� Y�� (GPXQGV�� ���� 3D�� ����� ����� ���� $��G� ����� ���

�������� �2XU�6XSUHPH�&RXUW�KDV�VWDWHG� WKDW�(GPXQGV�GRHV�QRW� UHTXLUH�D

OLWLJDQW�WR�EULHI�DQG�DQDO\]H�WKH�IRXU�IDFWRUV�WR�SUHVHUYH�D�FRJQL]DEOH�FODLP

RQ� VWDWH� FRQVWLWXWLRQDO� JURXQGV�� �&RPPRQZHDOWK� Y��:KLWH�� ���� 3D�� ���

����$��G��������������1HYHUWKHOHVV��D�OLWLJDQW�PXVW�VSHFLILFDOO\�LPSOLFDWH�WKH

3HQQV\OYDQLD� FRQVWLWXWLRQ� LQ� WKH� FODLP� UDLVHG�� FLWH� FDVHV� LQ� VXSSRUW� RI� WKH

FODLP��DQG�UHODWH�WKH�FDVHV�WR�WKH�FODLP���:KLWH��VXSUD�DW�������0RUHRYHU�

(GPXQGV�GRHV� UHTXLUH� WKH�&RXUW� WR�XQGHUWDNH� LWV� IRXU�SDUW� DQDO\VLV�ZKHQ

DQ� LVVXH� LPSOLFDWHV� D� SURYLVLRQ� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� � ,Q� WKH

,QWHUHVW�RI�%�&�������$��G�����������3D�6XSHU��������

���� +HUH��$SSHOODQW¶V�EULHI�GRHV�QRW�LQFOXGH�WKH�WH[W�RU�JHQHUDO�KLVWRU\�RI

$UWLFOH�,��6HFWLRQ�����,W�SURYLGHV�QR�UHODWHG�FDVH�ODZ�IURP�RWKHU�VWDWHV�EXW�LW
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VWURQJO\� XUJHV� WKDW� ZDUUDQWOHVV� VHDUFKHV� DUH� VXEMHFW� WR� JUHDWHU� VFUXWLQ\

XQGHU�RXU�VWDWH�FRQVWLWXWLRQ��FLWLQJ�3HQQV\OYDQLD�ODZ�IDYRUDEOH�WR�KLV�JHQHUDO

SRVLWLRQ�� � $V�KLV� SROLF\� DUJXPHQW� LQ� IDYRU� RI� VXSSUHVVLRQ�� $SSHOODQW� RIIHUV

RQO\� D� JHQHUDO� VWDWHPHQW� WKDW� $UWLFOH� ,�� 6HFWLRQ� �� URXWLQHO\� SURYLGHV�PRUH

SURWHFWLRQ�WR�3HQQV\OYDQLD�FLWL]HQV�WKDQ�WKH�IHGHUDO�FRQVWLWXWLRQ�LQ�WKH�DUHD

RI� VHDUFK� DQG� VHL]XUH��� � $SSHOODQW� KDV� IDLOHG� WR� HQJDJH� LQ� DQ\�PHDQLQJIXO

(GPXQGV�DQDO\VLV� VXJJHVWLQJ�KRZ��XQGHU� WKH�IDFWV�RI� WKLV� FDVH�� RXU� VWDWH

FRQVWLWXWLRQ� VKRXOG� RU� GRHV� SURYLGH� JUHDWHU� SURWHFWLRQ� WKDQ� WKH� )RXUWK

$PHQGPHQW���'HVSLWH�$SSHOODQW¶V�VNHOHWDO�DQDO\VLV��ZH�ZLOO�UHYLHZ�KLV�LVVXH�

6HH�:KLWH��VXSUD�

����7H[W

���� $UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ�VWDWHV�

6HFXULW\�IURP�VHDUFKHV�DQG�VHL]XUHV

7KH�SHRSOH�VKDOO�EH�VHFXUH�LQ�WKHLU�SHUVRQV��KRXVHV��SDSHUV
DQG�SRVVHVVLRQV�IURP�XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV�
DQG�QR�ZDUUDQW�WR�VHDUFK�DQ\�SODFH�RU�WR�VHL]H�DQ\�SHUVRQ
RU�WKLQJV�VKDOO� LVVXH�ZLWKRXW�GHVFULELQJ�WKHP�DV�QHDUO\�DV
PD\�EH��QRU�ZLWKRXW�SUREDEOH�FDXVH��VXSSRUWHG�E\�RDWK�RU
DIILUPDWLRQ��VXEVFULEHG�WR�E\�WKH�DIILDQW�

����������������������������������
�� $SSHOODQW� DOVR� FODLPV� WKDW� KH� DQG�KLV� IHPDOH� FRPSDQLRQ�ZHUH� ³DUUHVWHG´
EHIRUH�WKH�FRQWUDEDQG�ZDV�GLVFRYHUHG�DQG�VHL]HG��DQG�WKDW�WKLV�DUUHVW�ZDV
ZLWKRXW�SUREDEOH�FDXVH���:H�KDYH�FRQVLGHUHG�$SSHOODQW¶V�UHDVRQLQJ�DQG�ILQG
LW�IODZHG���8QGHU�WKH�IDFWV�DV�IRXQG�E\�WKH�WULDO�FRXUW�DQG�VXSSRUWHG�E\�WKH
UHFRUG��$SSHOODQW�ZDV�VHFXUHG��EXW�QRW�LPPHGLDWHO\�DUUHVWHG��DV�D�UHVXOW�RI
WKH� SURWHFWLYH� VZHHS� WR� HQVXUH� WKH� VDIHW\� RI� WKH� RIILFHUV�� � $SSHOODQW� ZDV
DUUHVWHG� RQO\� DIWHU� WKH� FRQWUDEDQG� KDG� EHHQ� GLVFRYHUHG� LQ� SODLQ� YLHZ� DQG
$SSHOODQW� KDG� DGPLWWHG� RZQHUVKLS� DQG� XVH�� � 7KHUHIRUH�� $SSHOODQW¶V
VXEVHTXHQW�DUUHVW�ZDV�VXSSRUWHG�E\�SUREDEOH�FDXVH�
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3D�� &RQVW�� $UW�� ,� �� ��� � 7KH� )RXUWK� $PHQGPHQW� RI� WKH� 8QLWHG� 6WDWHV

&RQVWLWXWLRQ�VWDWHV�

7KH� ULJKW� RI� WKH� SHRSOH� WR� EH� VHFXUH� LQ� WKHLU� SHUVRQV�
KRXVHV�� SDSHUV� DQG� HIIHFWV�� DJDLQVW� XQUHDVRQDEOH� VHDUFK
DQG�VHL]XUHV��VKDOO�QRW�EH�YLRODWHG��DQG�QR�ZDUUDQWV�VKDOO
LVVXH�� EXW� XSRQ� SUREDEOH� FDXVH�� VXSSRUWHG� E\� RDWK� RU
DIILUPDWLRQ�� DQG� SDUWLFXODUO\� GHVFULELQJ� WKH� SODFH� WR� EH
VHDUFKHG��DQG�WKH�SHUVRQV�RU�WKLQJV�WR�EH�VHL]HG�

8�6�&�$��&RQVW��$PHQG����

$V� ZH� DFNQRZOHGJHG� LQ� (GPXQGV�� WKH� WH[W� RI� $UWLFOH� ,�
6HFWLRQ���LV�VLPLODU�LQ�ODQJXDJH�WR�WKH�)RXUWK�$PHQGPHQW�
DV� ERWK� SURYLVLRQV� JXDUDQWHH� SURWHFWLRQ� IURP
³XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV�´��7KXV��LW�LV�QRW�WKH
WH[W� LWVHOI� ZKLFK� LPEXHV� 3HQQV\OYDQLD� MXULVSUXGHQFH� ZLWK
LWV�XQLTXH�FKDUDFWHU�EXW��UDWKHU��WKH�KLVWRU\�RI�RXU�FDVH�ODZ
DV�LW�KDV�GHYHORSHG�LQ�WKH�DUHD�RI�VHDUFK�DQG�VHL]XUH�

&RPPRQZHDOWK�Y��&DVV������3D��������������$��G������������������FHUW�

GHQLHG��BB8�6��BB������6�&W����������/�(G��G������������&RPPRQZHDOWK

Y��-�%�������$��G�������3D�6XSHU��������

����+LVWRU\�DQG�UHODWHG�3HQQV\OYDQLD�ODZ

���� 7KH�QRWLRQ�RI�SULYDF\�LPSOLFLW�LQ�$UWLFOH�,��6HFWLRQ���RI�WKH�3HQQV\OYDQLD

&RQVWLWXWLRQ�LV�SDUWLFXODUO\�VWURQJ�LQ�WKLV�&RPPRQZHDOWK���,G���3HQQV\OYDQLD

&RXUWV�KDYH�UHFRJQL]HG�WKDW�RXU�FRQVWLWXWLRQ�FDQ�SURYLGH�JUHDWHU�ULJKWV�DQG

SURWHFWLRQV�WR�WKH�FLWL]HQV�RI�WKLV�&RPPRQZHDOWK�WKDQ�WKRVH�SURYLGHG�XQGHU

VLPLODU�SURYLVLRQV�RI�WKH�IHGHUDO�FRQVWLWXWLRQ���(GPXQGV��VXSUD�DW���������

$��G�DW�������,QGHHG��WKH�DQDO\VLV�RI�WKH�KLVWRU\�RI�$UWLFOH�,��6HFWLRQ����DV�VHW

IRUWK� LQ� (GPXQGV�� VXSUD� DQG� &DVV�� VXSUD� GHPRQVWUDWHV� WKH� SDUWLFXODU

LPSRUWDQFH� RI� WKH� ULJKW� WR� SULYDF\� LQ� 3HQQV\OYDQLD� MXULVSUXGHQFH�� � -�%��
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VXSUD�DW��������1HYHUWKHOHVV��WKH�ULJKW�WR�SULYDF\�XQGHU�3HQQV\OYDQLD�ODZ�

DOWKRXJK�H[WHQVLYH��LV�QRW�XQOLPLWHG�

���� 'HVSLWH�3HQQV\OYDQLD¶V�FRQVLVWHQW�UHYHUHQFH�IRU�SULYDF\�SURWHFWLRQV��LWV

FDVH�ODZ�KDV�IHZ�SXEOLVKHG�GHFLVLRQV�UHODWHG�WR�$SSHOODQW¶V�LVVXH���+RZHYHU�

ZH� QRWH� WKDW� WKH� UHFHQW� HYROXWLRQ� RI� FDVH� ODZ� XQGHU� WKH� 3HQQV\OYDQLD

&RQVWLWXWLRQ�� VWURQJO\� OLQNLQJ� $UWLFOH� ,�� 6HFWLRQ� �� WR� WKH� ULJKW� WR� SULYDF\�

RFFXUUHG� VLPXOWDQHRXVO\� ZLWK� 3HQQV\OYDQLD¶V� DGRSWLRQ� DQG� DSSOLFDWLRQ� RI

7HUU\��VXSUD��ZKLFK�RXU�6XSUHPH�&RXUW�UHFRJQL]HG�LQ�&RPPRQZHDOWK�Y�

+LFNV������3D�� ����� ����$��G����� �������� �6HH�-DFNVRQ��VXSUD� DW� ����

����$��G�DW�����

���� 2XU�6XSUHPH�&RXUW�KDV�DOVR�RIIHUHG�FOHDU�JXLGDQFH�LQ�WKH�FRQWH[W�RI�D

³JUHDWHU� SURWHFWLRQV´� VWDWH� FRQVWLWXWLRQDO� DQDO\VLV�� ZH� DUH� WR� FRQVWUXH� WKH

3HQQV\OYDQLD�FRQVWLWXWLRQ�DV�SURYLGLQJ�JUHDWHU�ULJKWV�WR�LWV�FLWL]HQV�WKDQ�WKH

IHGHUDO� FRQVWLWXWLRQ� ³RQO\� ZKHUH� WKHUH� LV� D� FRPSHOOLQJ� UHDVRQ� WR� GR� VR�´

&RPPRQZHDOWK�Y��*UD\������3D�������������������$��G�����������������

6HH�DOVR�%�&���VXSUD�DW������,Q�WKH�,QWHUHVW�RI�6�'�������$��G���������

�3D�6XSHU�� ������ �.HOO\�� -��� FRQFXUULQJ��� � $OWKRXJK� WKH� 8QLWHG� 6WDWHV

6XSUHPH�&RXUW¶V�RSLQLRQV�DUH�QRW�QHFHVVDULO\�ELQGLQJ�RQ�D�VWDWH¶V�GHFLVLRQV

WR�SURYLGH�LWV�FLWL]HQV�ZLWK�JUHDWHU�ULJKWV��D�VWDWH�FRXUW�LV�H[SHFWHG�³WR�GHDO

FDUHIXOO\� ZLWK� D� 6XSUHPH� &RXUW� RSLQLRQ� DQG� WR� H[SODLQ� IRUWKULJKWO\� ZK\� LW

IRXQG� LWVHOI� FRQVWUDLQHG� WR� UHDVRQ� GLIIHUHQWO\�´� � %�&��� VXSUD� �TXRWLQJ
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&RPPRQZHDOWK�Y��'H-RKQ������3D��������������$��G�������������������

FHUW��GHQLHG������8�6������������6�&W����������/�(G��G�������������

���� 7KH�³SURWHFWLYH�VZHHS´�GRFWULQH�DV�VHW�IRUWK�LQ�%XLH��VXSUD��LV�EDVHG

XSRQ� WKH� HOHPHQWV� RI� WKH�7HUU\� EDODQFH� WHVW�� � ,Q�0HOHQGH]�� VXSUD�� RXU

6XSUHPH� &RXUW� KHOG� WKDW� 7HUU\� DOVR� VHWV� IRUWK� WKH� VWDQGDUG� IRU� WKH

UHDVRQDEOHQHVV� RI� D� VHDUFK� XQGHU� $UWLFOH� ,�� 6HFWLRQ� �� RI� RXU� VWDWH

FRQVWLWXWLRQ���7KH�7HUU\�GRFWULQH�KDV�EHHQ�IROORZHG�E\�3HQQV\OYDQLD�FRXUWV

VLQFH� +LFNV�� VXSUD�� DQG� SURYLGHV� DQ� H[FHSWLRQ� WR� WKH� SUREDEOH� FDXVH

VWDQGDUG� IRU� D� ZDUUDQWOHVV� VHDUFK� EDVHG� XSRQ� WKH� LPPHGLDF\� RI� WKH

SDUWLFXODU� FLUFXPVWDQFHV�� �6HH� -�%��� VXSUD�� � � 7KHUHIRUH�� 3HQQV\OYDQLD� ODZ

KDV� H[SOLFLWO\� DGRSWHG� WKH� EDVLV� IRU� WKH� %XLH� KROGLQJ�� � 7KH� %XLH� &RXUW¶V

H[WUDSRODWLRQ�RI�WKH�7HUU\�GRFWULQH�LQ�FRQQHFWLRQ�ZLWK�WKH�H[HFXWLRQ�RI�ODZIXO

DUUHVW�ZDUUDQWV� LQVLGH� DQ� DUUHVWHH¶V� KRPH� DOORZV� DUUHVWLQJ� RIILFHUV� WR� WDNH

UHDVRQDEOH�VWHSV�WR�HQVXUH�WKHLU�VDIHW\�DIWHU��DQG�ZKLOH�PDNLQJ��DQ�DUUHVW�LI

MXVWLILHG�E\�WKH�FLUFXPVWDQFHV��VR�ORQJ�DV�WKH�VHDUFK�FRQGXFWHG�LV�QRW�D�IXOO

VHDUFK�RI�WKH�SUHPLVHV��EXW�RQO\�D�VHDUFK�OLPLWHG�WR�D�FXUVRU\�LQVSHFWLRQ�RI

WKRVH�VSDFHV�ZKHUH�D�SHUVRQ�PD\�EH�IRXQG���,Q�EDODQFH��WKH�VDIHW\�RI� WKH

RIILFHUV� VXIILFLHQWO\� RXWZHLJKV� WKH� LQWUXVLRQ� RQ� LQGLYLGXDO� SULYDF\� LQWHUHVWV

VXFK� SURFHGXUHV�PD\� HQWDLO�� �6HH�%XLH�� VXSUD�� �:H� VWLOO� PXVW� GHWHUPLQH

ZKHWKHU�WKH�%XLH�UDWLRQDOH�KDV�D�SODFH�XQGHU�RXU�VWDWH�FRQVWLWXWLRQ�GHVLJQ�
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����5HODWHG�&DVH�/DZ�IURP�2WKHU�6WDWHV

���� $Q� H[DPLQDWLRQ� RI� UHODWHG� FDVH� ODZ� IURP� RWKHU� MXULVGLFWLRQV� UHYHDOV

WKDW�D�YDVW�PDMRULW\�RI�VWDWHV�KDYH�DGRSWHG�WKH�UDWLRQDOH�RI�%XLH�DQG�SHUPLW

³SURWHFWLYH�VZHHSV´�EDVHG�XSRQ�DUWLFXODEOH� IDFWV�DQG� UHDVRQDEOH�VXVSLFLRQV

WKDW�WKH�RIILFHUV��RU�RWKHUV��LQYROYHG�LQ�D�UHVLGHQWLDO�VLWXDWLRQ��DUH�LQ�GDQJHU�

,Q� VR� GRLQJ�� KRZHYHU�� WKH� VWDWHV� KDYH� EHHQ� QRW� RQO\� FDXWLRXV� LQ� WKHLU

DQDO\VHV�EXW�DOVR�FRQVFLHQWLRXV�LQ�WKHLU�VWULFW�DSSOLFDWLRQ�RI�%XLH���6HH��H�J��

3HRSOH� Y�� 0DLHU�� ���� &DO�$SS��G� ������ ���� &DO�5SWU�� ���� �������� FHUW�

GHQLHG�� ����8�6�� ����� ���� 6�&W�� ����� ���� /�(G��G� ���� �������� 6WDWH� Y�

+HGOH\�� ���� $��G� ���� �'HO�� �������6WDWH� Y�� 3HVLNH\�� �����:/� ������

�'HO�6XSHU�� �������8QLWHG� 6WDWHV� Y�� +DUULV�� ���� $��G� ���� �'�&�� ������

5XQJH�Y��6WDWH������6R��G�������)OD���G�'&$��������%UDQQRQ�Y��6WDWH�

���� *D�$SS�� ����� ���� 6�(��G�� ���� �������� 3HRSOH� Y�� 3LHULQL�� ���

,OO�$SS��G� ����� ���� 1�(��G� ����� ���� ,OO�'HF�� ���� �������� 3HRSOH� Y�

5XVKLQJ�� ���� ,OO�$SS��G� ����� ���� 1�(��G� ����� ���� ,OO�'HF�� ���� �������

&RPPRQZHDOWK� Y�� $FRVWD�� ���� 0DVV�� ����� ���� 1�(��G� ���� �������

&RPPRQZHDOWK� Y�� $OOHQ�� ���0DVV�$SS�&W�� ����� ����1�(��G� ���� �������

3HRSOH�Y��&DUWZULJKW�� ����0LFK�� ����� ����1�:��G����� ��������6WDWH�Y�

����������������������������������
�� 7R� QDPH� MXVW� D� IHZ� H[DPSOHV� GHULYHG� IURP� WKH� FDVHV�� D� ³UHVLGHQWLDO
VLWXDWLRQ´�PD\�DULVH�RXW�RI�WKH�H[HFXWLRQ�RI�D�ODZIXO�DUUHVW�ZDUUDQW��VXFK�DV
LQ� WKH� SUHVHQW� FDVH�� WKH� H[HFXWLRQ� RI� D� ODZIXO� VHDUFK� ZDUUDQW�� WKH� ³KRW
SXUVXLW´� WKHRU\�� WKH� ³H[LJHQW� FLUFXPVWDQFHV´� GRFWULQH�� LQFOXGLQJ� WKH
SURWHFWLRQ�RI�HYDQHVFHQW�HYLGHQFH���$V�D�WKUHVKROG�PDWWHU�LQ�DOO�RI�WKH�FDVHV�
WKH� RIILFHUV� PXVW� EH� ³ODZIXOO\´� LQ� WKH� UHVLGHQFH�� � ,Q� WKH� SUHVHQW� FDVH�
ZKHWKHU�WKH�RIILFHUV�ZHUH�ODZIXOO\�LQ�WKH�KRXVH�LV�QRW�DW�LVVXH�
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5REHUWV�� ���� 6�:��G� ���� �0R�&W�$SS�� �������+D\HV� Y�� 6WDWH�� ���� 1HY�

����� ����3��G� ���� ��������6WDWH� Y��+HQU\�� ����1�-�� ����� ���� $��G����

��������FHUW��GHQLHG������8�6�����������6�&W�����������/�(G��G������������

6WDWH�Y��)RUG������1�-�6XSHU�����������$��G������$SS�'LY���������6WDWH�Y�

9DOGH]������1�0�����������3��G������������� FHUW�� GHQLHG�� ����1�0������

����3��G������������6WDWH�Y�� /DUD�� ����1�0������� ����3��G����� �������

FHUW�� GHQLHG�� ���� 1�0�� ����� ���� 3��G� ����� ��������3HRSOH� Y�� 9DVTXH]�

����$�'��G���������1�<�6��G����� ��������3HRSOH�Y��+DUUHOO�� ����$�'��G

���������1�<�6��G�������������DSSHDO�GHQLHG�� ���1�<��G������ ����1�(��G

������������FLWLQJ�3HRSOH�Y��.QDSS������1�(��G������1�<��������DQG�%XLH�

VXSUD��� 6WDWH� Y�� 'DYLV�� ��� 2KLR� $SS��G� ����� ���� 1�(��G� ���� �������

6WDWH� Y�� 0H\HU�� ���� 1�:��G� ���� �6�'�� ������� %HDYHU� Y�� 6WDWH�� ���

6�:��G������7H[�&W�$SS���������&RQZD\�Y��&RPPRQZHDOWK�����9D�$SS�

����� ���� 6�(��G����� ��������6WDWH� Y�� /DF\�� ����:�9D�� ����� ���� 6�(��G

���� ��������6WDWH�Y��.UXVH������:LV��G����� ����1�:��G����� �������� � $

FORVH�H[DPLQDWLRQ�RI�WKHVH�FDVHV�VKRZV�WKDW��ZKLOH�DGRSWLQJ�%XLH��YHU\�IHZ

RI�WKH�VWDWHV�KDYH�H[SUHVVO\�DGGUHVVHG� WKH�DSSOLFDWLRQ�RI�%XLH�XQGHU� WKHLU

VWDWH� FRQVWLWXWLRQV� ZLWK� DQ\� PHDQLQJIXO� LQGHSHQGHQW� VWDWH� FRQVWLWXWLRQDO

DQDO\VLV�� �+RZHYHU�� VWDWHV� WKDW� WUDGLWLRQDOO\� SURWHFW� WKHLU� FLWL]HQV¶� ULJKWV� WR

SULYDF\�LQ�D�PDQQHU�VLPLODU�WR�3HQQV\OYDQLD�KDYH�DSSOLHG�%XLH��UHDVRQLQJ�DV

LW� GRHV� WKDW� WKH� VDIHW\� RI� WKH� RIILFHUV� VXIILFLHQWO\� RXWZHLJKV� WKH� OLPLWHG

LQWUXVLRQ�RQ�LQGLYLGXDO�SULYDF\�LQWHUHVWV�SURSHU�SURWHFWLYH�VZHHSV�PD\�HQWDLO�
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���� )RU� H[DPSOH�� WKH� 1HZ� -HUVH\� 6XSUHPH� &RXUW� KDV� KHOG� WKDW� SROLFH

RIILFHUV� PD\� FRQGXFW� SURWHFWLYH� VZHHSV� RI� DUHDV� WR� LQVXUH� WKDW� QR� WKLUG

SDUWLHV�DUH�SUHVHQW�ZKR�PD\�SRVH�GDQJHU�WR�WKHP���+HQU\��VXSUD�DW�����

����$��G�DW������ � ,Q�+HQU\�� WKH�1HZ� -HUVH\�6XSUHPH�&RXUW� FRQIURQWHG�D

VLPLODU� LVVXH� RI� ZKHWKHU� WKH� VHL]XUH� RI� GUXJ� SDUDSKHUQDOLD� GXULQJ� D

ZDUUDQWOHVV�SURWHFWLYH�VZHHS�RI�DQ�DSDUWPHQW�YLRODWHG�$UWLFOH����3DUDJUDSK��

RI�WKH�1HZ�-HUVH\�&RQVWLWXWLRQ���,G��DW����������$��G�DW������ �7KH�+HQU\

&RXUW� UHDVRQHG� WKDW� WKH� 6WDWH� PXVW� SURYH� WKH� UHDVRQDEOHQHVV� RI� WKH

ZDUUDQWOHVV�VHDUFK�EHFDXVH�ZDUUDQWOHVV�VHDUFKHV�DQG�VHL]XUHV�LQVLGH�KRPHV

DUH�SUHVXPSWLYHO\�XQUHDVRQDEOH���,G��DW����������$��G�DW�������$SSO\LQJ�WKLV

VWDQGDUG�WR�WKH�IDFWV�RI�WKH�FDVH���WKH�&RXUW�DOORZHG�WKH�SROLFH�WR�³IDQ�RXW´

DQG�FRQGXFW�D�SURWHFWLYH�VZHHS�LI�WKH\�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�WKH\�PD\

EH�LQ�GDQJHU� IURP�RWKHU�SDUWLHV�RQ�WKH�SUHPLVHV���,G��DW����������$��G�DW

����� � 7KHUHIRUH�� WKH� &RXUW� KHOG� WKDW� WKH� IDFWV� LQ� +HQU\� SUHVHQWHG� D

SRWHQWLDOO\�GDQJHURXV�VLWXDWLRQ�WR�WKH�SROLFH�RIILFHUV�DQG�D�SURWHFWLYH�VZHHS

RI� WKH� DSDUWPHQW� LQVXUHG� WKHLU� VDIHW\�� � ,G�� � 7KH�+HQU\� &RXUW� HVWDEOLVKHG

����������������������������������
�� ,Q� +HQU\�� D� GHWHFWLYH� ERXJKW� ³FUDFN´� FRFDLQH� IURP� GHIHQGDQW� LQ� DQ
DSDUWPHQW�DQG�FDOOHG�IRU�EDFNXS���7KH�EDFNXS�WHDP�HQWHUHG�WKH�DSDUWPHQW�
QRWLFHG� RQH� RFFXSDQW� VOLS� DZD\� WR� DQRWKHU� URRP� DQG� IROORZHG� KHU� WKHUH�
7KH\�IRXQG�KHU�KLGLQJ�FUDFN�YLDOV�XQGHU�D�PDWWUHVV�DQG�SURFHHGHG�WR�VHL]H
WKHP� DQG� DUUHVW� WKUHH� RI� WKH� RFFXSDQWV�� � $OWKRXJK� WKH� VHDUFK� LQ� +HQU\
GLIIHUV�IURP�WKDW�RI�WKH�SUHVHQW�FDVH�LQ�WKDW�LW�ZDV�PDGH�GXULQJ�D�³EX\�EXVW´
RSHUDWLRQ�� WKH� VHDUFK� ZDV� GHWHUPLQHG� UHDVRQDEOH� LQ� OLJKW� RI� WKH
FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� FRQVHQW� WR� HQWHU� LQLWLDOO\� JLYHQ� WR� WKH
GHWHFWLYH�FRQGXFWLQJ�WKH�FRQWUROOHG�GUXJ�SXUFKDVH�DQG�WKH�FLUFXPVWDQFHV�DV
WKH\�TXLFNO\�GHYHORSHG�
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WKDW� SURWHFWLYH� VZHHSV� SDVV� VWDWH� FRQVWLWXWLRQDO� PXVWHU� ZKHQ� VLWXDWLRQV

WKUHDWHQ� WKH� VDIHW\� RI� WKH� RIILFHU�� GHVSLWH� 1HZ� -HUVH\¶V� ORQJ� VWDQGLQJ

WUDGLWLRQ�RI� SURYLGLQJ�EURDGHU� SURWHFWLRQV� WR� LWV� FLWL]HQV� WKDQ� WKH�PLQLPXP

SURYLGHG�XQGHU�WKH�)HGHUDO�&RQVWLWXWLRQ�

���� ,Q� YLHZ� RI� WKH� IDFW� WKDW� 3HQQV\OYDQLD� ODZ� KDV� SHUPLWWHG� D� IRUP� RI

SURWHFWLYH�RU� VHFXULW\� VZHHSV�EHIRUH�%XLH�� DQG� VXFK� VZHHSV�ZHUH� DFWXDOO\

VRPHZKDW�EURDGHU�WKDQ�WKRVH�SHUPLWWHG�E\�%XLH��ZH�FRQFOXGH�WKDW�WKH�%XLH

OLPLWHG�SURWHFWLYH� VZHHSV� KDYH� D� SODFH� LQ� 3HQQV\OYDQLD� ODZ�� � 7KH\� DUH�� RI

FRXUVH��VXEMHFW�WR�WKH�%XLH�UHDVRQDEOHQHVV�VWDQGDUG�DQG�DQDO\VLV�

��� 3ROLF\�&RQVLGHUDWLRQV

���� 7KH� ORJLF� EHKLQG� D� SURWHFWLYH� VZHHS� RU� VHFXULW\� FKHFN� LV� VLPSOH� DQG

VWUDLJKWIRUZDUG�� � :KHUH� WKH� VDIHW\� RI� WKH� DUUHVWLQJ� RIILFHUV� FDQ� EH

MHRSDUGL]HG�� WKHLU� VDIHW\� RXWZHLJKV� WKH� PLQLPDO� LQWUXVLRQ� D� SURSHUO\

H[HFXWHG� VZHHS�PD\�KDYH�XSRQ�DQ� LQGLYLGXDO¶V� SULYDF\�� � 7KXV��ZH� VHH� QR

FRPSHOOLQJ� UHDVRQ� WR� GHYLDWH� IURP� WKH� %XLH� DQDO\VLV� WR� SURYLGH� JUHDWHU

ULJKWV� LQ� WKLV� FRQWH[W� DW� WKH� H[SHQVH� RI� WKH� VDIHW\� RI� RXU� VWDWH� ODZ

HQIRUFHPHQW�SHUVRQQHO���6HH�*UD\��VXSUD�

���� 7KH�NLQG�RI�VZHHS�HQYLVLRQHG�KHUH�LV�IRU�SHUVRQV���,W�FDQQRW�EH�XVHG�DV

D� SUHWH[W� IRU� DQ� HYLGHQWLDU\� VHDUFK�� � ,W� FDQQRW� EH� OHQJWK\� RU� XQGXO\

GLVUXSWLYH�� � ,W�PXVW� EH� VZLIW� DQG� WDUJHW� RQO\� WKRVH� DUHDV� ZKHUH� D� SHUVRQ

FRXOG�UHDVRQDEO\�EH�H[SHFWHG�WR�KLGH�� �$ERYH�DOO�� LW�PXVW�EH�VXSSRUWHG�E\
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DUWLFXODEOH� IDFWV�DQG�LQIHUHQFHV�JLYLQJ�ULVH�WR� UHDVRQDEOH�VXVSLFLRQ�WKDW� WKH

DUHD�WR�EH�VZHSW�KDUERUV�DQ�LQGLYLGXDO�SRVLQJ�D�GDQJHU�WR�WKH�SROLFH�

���� 7KH� VZHHS� LQ� WKH� LQVWDQW� FDVH� FRPSOLHV� ZLWK� WKHVH� VWDQGDUGV� DV

HVWDEOLVKHG� LQ� %XLH�� � +DYLQJ� EHHQ� ODZIXOO\� DGPLWWHG� LQWR� WKH� KRXVH�� WKH

RIILFHUV� FKHFNHG� WKH� DUHDV� LPPHGLDWHO\� DGMDFHQW� WR� WKH� DUUHVWHH�� � :KLOH

SURFHHGLQJ� WR� H[HFXWH� WKH� DUUHVW� ZDUUDQW�� WKH\� ZHUH� VXGGHQO\� PDGH� WR

UHDOL]H�WKDW�DW� OHDVW� WZR�RWKHU�SHUVRQV�ZHUH� LQ� WKH�KRXVH�DQG�KLGGHQ� IURP

YLHZ�� �:KHQ� WKH\�KHDUG� WKH� DUUHVWHH¶V� VSRXVH� FDOOLQJ� LQ� DODUP� IRU� D� WKLUG

SHUVRQ��WKH�RIILFHUV�VLPSO\�FRXOG�QRW�WDNH�WKH�FKDQFH�RI�DQ�DPEXVK�IURP�WKH

VHFRQG�IORRU���0RUHRYHU��WKHLU�VZHHS�RI�WKH�VHFRQG�IORRU�DUHD�ZDV�OLPLWHG�WR

³OLYLQJ� VSDFHV�´� � 7KHUH� LV� QR� HYLGHQFH� RI� UHFRUG� WKDW� HLWKHU� WKH� VFRSH� RU

GXUDWLRQ� RI� WKH� VHDUFK� ZDV� H[FHVVLYH�� � +HUH�� WKH� RIILFHUV� ZHUH� IRUFHG� WR

PDNH� VSOLW�VHFRQG� GHFLVLRQV� DERXW� ZKDW� WKH\� QHHGHG� WR� GR� WR� SURWHFW

WKHPVHOYHV� LQ� D� UDSLGO\� XQIROGLQJ� VFHQDULR� RI� FKDQJLQJ� FLUFXPVWDQFHV�� � 7R

H[SHFW� WKH� RIILFHUV� WR� ZDLW� IRU� DQ� RYHUW� DFW� RI� KRVWLOLW\� EHIRUH� WKH\� DUH

DOORZHG� WR� WU\� WR� QHXWUDOL]H� WKH� WKUHDW� RI� SK\VLFDO� KDUP� LV� VLPSO\� XQZLVH

HVSHFLDOO\� ZKHUH� WKH\� DUH� LQ� D� NQRZQ� GUXJ�WUDIILFNLQJ� ORFDWLRQ� ZKLFK� DOVR

KDSSHQV�WR�EH�WKH�GHDOHU�DUUHVWHH¶V�KRPH�WXUI���6HH�%XLH��VXSUD�

���� 7KXV��ZH�FRQFOXGH� WKDW�WKH� OLPLWHG�SURWHFWLYH� VHDUFK� LQ� WKLV� FDVH�GLG

QRW� YLRODWH� $UWLFOH� ,�� 6HFWLRQ� �� RI� RXU� VWDWH� FRQVWLWXWLRQ�� � $OWKRXJK� WKLV

FRQFOXVLRQ�LV�FRQVLVWHQW�ZLWK�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ

%XLH�� ZH� KDYH� UHDFKHG� LW� EDVHG� XSRQ� LQGHSHQGHQW� DQG� DGHTXDWH� VWDWH
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JURXQGV�DV�UHTXLUHG�E\�0LFKLJDQ�Y��/RQJ������8�6������������6�&W�������

���/�(G��G���������������6HH�&DVV��VXSUD���$FFRUGLQJO\��ZH�DJUHH�ZLWK�WKH

WULDO� FRXUW¶V� GHFLVLRQ� WR� GHQ\� $SSHOODQW¶V� VXSSUHVVLRQ� PRWLRQ� DQG� DIILUP

$SSHOODQW¶V�MXGJPHQW�RI�VHQWHQFH�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


