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��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�E\�WKH�&RXUW

RI�&RPPRQ�3OHDV� RI� <RUN� &RXQW\��ZKLFK�� DPRQJ� RWKHU� WKLQJV�� H[WHQGHG� D

3)$� RUGHU� DJDLQVW� $SSHOODQW� IROORZLQJ� $SSHOODQW¶V� FRQYLFWLRQ� IRU� LQGLUHFW

FULPLQDO�FRQWHPSW����)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DIILUP�

��� 2Q�$XJXVW����������DQ�RUGHU�SXUVXDQW� WR� WKH� 3URWHFWLRQ� )URP�$EXVH

$FW� �³3)$$´��� ��� 3D�&�6�� �� ����� HW� VHT��� ZDV� LVVXHG� DJDLQVW� $SSHOODQW

VHWWLQJ� IRUWK� D� RQH� \HDU� SHULRG� RI� QR� FRQWDFW� EHWZHHQ� $SSHOODQW� DQG� KLV

HVWUDQJHG� ZLIH�� � 6SHFLILFDOO\�� WKH� 3)$� RUGHU� HQMRLQHG� $SSHOODQW� IURP

³DEXVLQJ��KDUDVVLQJ��WKUHDWHQLQJ�RU�VWDONLQJ�>KLV�ZLIH@�RU�SODFLQJ�KHU�LQ�IHDU

����������������������������������
�� $SSHOODQW� KDV� ILOHG� WKH�ZLWKLQ� DSSHDO� DV� RQH�RI� WZR�DSSHDOV� WKDW� SUHVHQW
LGHQWLFDO� TXHVWLRQV� IRU� UHYLHZ� DQG� GHULYH� IURP� WKH� VDPH� MXGJPHQW� RI
VHQWHQFH� DQG� H[WHQVLRQ� RI� WKH� 3)$� RUGHU� RI� $XJXVW� ��� ������ � *LYHQ� WKH
LGHQWLW\�EHWZHHQ�WKH�WZR�DSSHDOV��ZH�GHHPHG�WKH�VHFRQG�DSSHDO�GRFNHWHG�DW
1R�������+DUULVEXUJ������VXSHUIOXRXV�DQG��DFFRUGLQJO\��TXDVKHG�LW�
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RI� DEXVH�DW� DQ\�SODFH� WKDW� VKH�PD\�EH� IRXQG�´�2UGHU� RI� WKH� /RZHU� &RXUW�

GDWHG���������DW�������$SSHOODQW�ILUVW�YLRODWHG�WKDW�RUGHU�LQ�WKH�HDUO\�PRUQLQJ

KRXUV�RI�0DUFK����������ZKHQ�KH�WULHG�WR�HQWHU�KLV�ZLIH¶V�KRPH�ZLWKRXW�KHU

FRQVHQW���)RU�KLV�PLVFRQGXFW��$SSHOODQW�ZDV�IRXQG�JXLOW\�RI�LQGLUHFW�FULPLQDO

FRQWHPSW� DQG� SODFHG� RQ� VL[�PRQWKV¶� SUREDWLRQ�� RUGHUHG� WR� SD\� FRVWV�� DQG

UHTXLUHG�WR�XQGHUJR�HYDOXDWLRQ�DQG�WUHDWPHQW�IRU�DOFRKRO�DEXVH�� �+RZHYHU�

WKH� FRXUW� GHQLHG�ZLWKRXW� SUHMXGLFH� WKH� &RPPRQZHDOWK¶V� UHTXHVW� IRU� D� RQH

\HDU�H[WHQVLRQ�RI�WKH�3)$�RUGHU��LQVWUXFWLQJ�WKDW�WKH�YLFWLP�PD\�SXUVXH�VXFK

UHOLHI�LQ�FLYLO�FRXUW�

��� 2Q� -XQH� ��� ������ WKH� &RPPRQZHDOWK� DJDLQ� FKDUJHG� $SSHOODQW� ZLWK

LQGLUHFW�FULPLQDO�FRQWHPSW�ZKHQ�$SSHOODQW�DOOHJHGO\�HQJDJHG�ZLIH�LQ�D�KRVWLOH

H[FKDQJH�GXULQJ�D�IDPLO\�IXQFWLRQ���$�FRQWHPSW�KHDULQJ�WRRN�SODFH�RQ�-XQH

����������DQG�WKH�HYLGHQFH�HVWDEOLVKHG�WKDW�$SSHOODQW�FRQWUDYHQHG�WKH�3)$

RUGHU�ZKHQ�KH�DUUDQJHG�ZLWK�ZLIH�WR�PHHW�KHU�DQG�WKHLU�\RXQJ�FKLOG�DW�WKH

IXQFWLRQ��� $SSHOODQW� IXUWKHU� YLRODWHG� WKH� RUGHU� ZKHQ� KH� LQLWLDWHG� D� KHDWHG

DUJXPHQW�ZLWK�ZLIH� DIWHU� VKH�HYHQWXDOO\� DWWHPSWHG� WR� WDNH� WKHLU� FKLOG� DQG

OHDYH� WKH� IXQFWLRQ�� � $FFRUGLQJ� WR� WHVWLPRQ\�� $SSHOODQW�� ZKR� EHFDPH

LQWR[LFDWHG�GXULQJ�WKH�IXQFWLRQ��UHIXVHG�WR�UHWXUQ�WKH�FKLOG�DQG�HQJDJHG�ZLIH

LQ� D� VKRXWLQJ� PDWFK� XQWLO� KLV� IDPLO\� PHPEHUV� KDG� WR� UHVWUDLQ� KLP� DQG

UHWULHYH�WKH�FKLOG�VR�WKDW�ZLIH�DQG�FKLOG�FRXOG�OHDYH�

����������������������������������
��7KH�RUGHU�DOVR�IRUEDGH�$SSHOODQW�IURP�PHHWLQJ�ZLWK�ZLIH�XQOHVV�WKH�FRXUW�
XSRQ� UHFHLYLQJ� D� ZULWWHQ� UHTXHVW� IURP� WKH� SDUWLHV�� DXWKRUL]HG� VXFK� D
PHHWLQJ� ���
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��� $W� WKH� FRQFOXVLRQ� RI� WKH� FRQWHPSW� KHDULQJ�� WKH� WULDO� FRXUW� IRXQG

$SSHOODQW� JXLOW\� DQG� VHQWHQFHG� KLP� WR� VHUYH� VL[W\� GD\V� LQ� KRXVH� DUUHVW

IROORZHG� E\� IRXU�PRQWKV¶� SUREDWLRQ� WR� UXQ� FRQVHFXWLYH� WR� WKH� VL[�PRQWKV¶

SUREDWLRQ�WKHQ�VWLOO�LQ�HIIHFW��WR�FRPSOHWH�D�EDWWHUHU¶V�LQWHUYHQWLRQ�SURJUDP�

DQG� WR� FRQWLQXH� GUXJ� DQG� DOFRKRO� FRXQVHOLQJ�� � 7KH� FRXUW� WKHQ� UXOHG�� RYHU

REMHFWLRQ�� WKDW� $SSHOODQW¶V� WZR� FRQWHPSW� FRQYLFWLRQV� LQ� OHVV� WKDQ� D� \HDU

ZDUUDQWHG� WKH� H[WHQVLRQ�RI� WKH� 3)$�RUGHU� WKHQ� LQ�HIIHFW�� DV� $SSHOODQW�ZDV

³HQJDJHG�LQ�D�SDWWHUQ�RU�SUDFWLFH�WKDW�LQGLFDWHV�WKDW�KH�ZLOO�FRQWLQXH�WR�EH�D

ULVN� RI� KDUP� WR� >ZLIH@�´� 1�7�� �������� DW� ������� � $FFRUGLQJO\�� WKH� FRXUW

H[WHQGHG�WKH�HIIHFWLYH�SHULRG�RI� WKH�3)$�RUGHU�DQ�DGGLWLRQDO�\HDU� IURP�WKH

GDWH� RI� VHQWHQFH�� � $IWHU� WKH� GHQLDO� RI� SRVW�VHQWHQFH� PRWLRQV�� WKLV� WLPHO\

DSSHDO�IROORZHG�

��� ,Q� WKH� LQWHUHVW� RI� DSSHOODWH� UHYLHZ��ZH� ILUVW� DGGUHVV� $SSHOODQW¶V� ILQDO

FKDOOHQJH�� ZKLFK� VWDWHV� WKDW� KLV� FRQYLFWLRQ� ZDV� LPSURSHU� VLQFH� WKH� WULDO

FRXUW¶V�VSHFLILHG�UHDVRQV�IRU�FRQYLFWLQJ�$SSHOODQW�RI�FRQWHPSW�ZHUH�GLIIHUHQW

IURP� WKH� DOOHJDWLRQV� VXSSRUWLQJ� WKH� FKDUJH� LQ� WKH� FULPLQDO� FRPSODLQW�

$SSHOODQW��KRZHYHU�� FRQIXVHV� WKH�SXUSRVH�RI� D� FULPLQDO� FRPSODLQW�ZLWK� WKH

&RPPRQZHDOWK¶V�EXUGHQ�RI�SURRI�DW�D�6HFWLRQ������KHDULQJ�

��� $�FULPLQDO�FRPSODLQW�QHHG�VLPSO\�FRQWDLQ�³IDFWV�VXIILFLHQW�WR�DGYLVH�WKH

GHIHQGDQW�RI�WKH�QDWXUH�RI�WKH�RIIHQVH�FKDUJHG��EXW�QHLWKHU�WKH�HYLGHQFH�QRU

WKH� VWDWXWH� DOOHJHGO\� YLRODWHG�QHHG� EH� FLWHG«�´� 3D�5�&ULP�3�� �������D��� � ,W

IROORZV�� WKHQ�� WKDW� WKH�&RPPRQZHDOWK�PD\� LQWURGXFH� DW� WULDO� HYLGHQFH� QRW



-�6��������

�����

VSHFLILHG� ZLWKLQ� WKH� IRXU� FRUQHUV� RI� WKH� FULPLQDO� FRPSODLQW�� SURYLGHG� WKDW

VXFK� HYLGHQFH� LV� PDWHULDO� DQG� FRPSHWHQW� WR� WKH� FKDUJH� DQG� SUHVHQWV� QR

RWKHU� UHDVRQ�� HYLGHQWLDU\� RU� RWKHUZLVH�� IRU� LWV� SUHFOXVLRQ�� 6HH

&RPPRQZHDOWK�Y��0XW]DEDXJK�� ���� $��G� ����� �3D�6XSHU�� ������� � 7KH

IDFWILQGHU�� LQ� WXUQ��PD\�SURSHUO\�FRQYLFW�RQ�VXFK�HYLGHQFH�DV� ORQJ�DV� HDFK

HOHPHQW� RI� WKH� FKDUJH� ZDV� SURYHQ� EH\RQG� D� UHDVRQDEOH� GRXEW�

&RPPRQZHDOWK�Y��1HOVRQ������$��G������3D�6XSHU��������

��� 7KH�FULPLQDO�FRPSODLQW�LQ�WKH�ZLWKLQ�FDVH�FOHDUO\�DGYLVHG�$SSHOODQW�RI

WKH�FRQWHPSW�FKDUJH�DJDLQVW�KLP��DV�LW�FRQWDLQHG�IDFWV�ZKLFK�H[SODLQHG�WKDW

$SSHOODQW�YLRODWHG�WKH�3)$�RUGHU�RI�$XJXVW����������³E\�SXVKLQJ�DQG�FKDVLQJ

0HOLVVD�6QHOO�DW�D�IDPLO\� IXQFWLRQ�DW�D�UHVLGHQFH�DORQJ�:KLWH�2DN�5RDG��RQ

���0D\������DW�DSSUR[LPDWHO\������KUV�´�&ULPLQDO�&RPSODLQW�GDWHG��������

7KXV��WKH�FRPSODLQW�ZDV�VXIILFLHQW�WR�SODFH�$SSHOODQW�RQ�QRWLFH�WKDW�KH�ZDV

LQ� MHRSDUG\� RI� EHLQJ� FRQYLFWHG� RI� FULPLQDO� FRQWHPSW� VSHFLILFDOO\� IRU� KLV

FRQGXFW�DW�WKH�IDPLO\�IXQFWLRQ���7KH�IDFW�WKDW�WKH�WULDO�FRXUW�XOWLPDWHO\�EDVHG

LWV�GHFLVLRQ�WR�FRQYLFW�RQ�DGGLWLRQDO�HYLGHQFH�DGGXFHG�DW�WKH�KHDULQJ�ZDV�QRW

MXGLFLDO�HUURU��VLQFH�WKH�UHFRUG�PDNHV�FOHDU�WKDW�VXFK�HYLGHQFH�ZDV�UHOHYDQW

DQG�HVWDEOLVKHG�EH\RQG�D�UHDVRQDEOH�GRXEW�WKDW�$SSHOODQW�YLRODWHG�WKH�3)$

RUGHU� WKHQ� LQ� HIIHFW�� � 7KHUHIRUH�� ZH� GLVPLVV� $SSHOODQW¶V� FKDOOHQJH� WR� WKH

FRQWHPSW�FRQYLFWLRQ�DV�EHLQJ�ZLWKRXW�PHULW�

��� :H� QH[W� DGGUHVV� $SSHOODQW¶V� FODLP� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV

GLVFUHWLRQ� ZKHQ� LW� H[WHQGHG� WKH� 3)$� RUGHU� DV� SDUW� RI� WKH� VHQWHQFH� IRU
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$SSHOODQW¶V� LQGLUHFW� FULPLQDO� FRQWHPSW� FRQYLFWLRQ�� � 6SHFLILFDOO\�� $SSHOODQW

DUJXHV�WKDW�H[WHQGLQJ�D�3)$�RUGHU�LV�D�UHPHG\�XQLTXH�WR�D�FLYLO�SURFHHGLQJ

DQG�PD\� EH� DFFRPSOLVKHG� RQO\� DIWHU� D� SHWLWLRQ� WR� WKH� FLYLO� GRFNHW� LV� ILOHG�

QRWLFH�LV�VHQW�WR�WKH�GHIHQGDQW��DQG�D�FLYLO�KHDULQJ�LV�KHOG���:H�GLVDJUHH�

��� 7KH�SXUSRVH�RI�WKH�3)$$�LV�WR�SURWHFW�YLFWLPV�RI�GRPHVWLF�DEXVH��DQG�LW

GRHV�VR�WKURXJK�QXPHURXV�SURYLVLRQV�WKDW�HQDEOH�FRXUWV�WR�UHVSRQG�TXLFNO\

DQG� IOH[LEO\� WR� ERWK� HDUO\� VLJQV� DQG� VXEVHTXHQW� DFWV� RI� DEXVH� ZLWK� WKH

LVVXDQFH� RI� SURWHFWLRQ� RUGHUV�� 6Q\GHU� Y�� 6Q\GHU�� ���� $��G� ����� ���

�3D�6XSHU�� ������� � 7KH� WULDO� FRXUW� KDV� GLVFUHWLRQ� LQ� FKRRVLQJ� EHWZHHQ

UHPHGLHV�DIIRUGHG�E\� WKH� 3)$$�� DQG� WKLV�&RXUW�ZLOO� UHYLHZ� WKH� WULDO� FRXUW¶V

GHWHUPLQDWLRQ�RI�ZKDW�FRQVWLWXWHV�DQ�DSSURSULDWH� UHPHG\�RQO\� IRU�DEXVH�RI

GLVFUHWLRQ��6Q\GHU�Y��6Q\GHU������$��G������3D�6XSHU��������

���� :KHQ�D�GHIHQGDQW�DOOHJHGO\�YLRODWHV�D�SURWHFWLRQ�RUGHU��6HFWLRQ�����

RI� WKH� 3)$$�DOORZV�SROLFH� RU� D� SODLQWLII� WR� ILOH� D� FKDUJH� RI� LQGLUHFW� FULPLQDO

FRQWHPSW� DJDLQVW� WKH� GHIHQGDQW�� � :KLOH� SXQLVKLQJ� WKH� FRQWHPQRU� LV� WKH

SULPDU\� JRDO� RI� D� FRQWHPSW� SURFHHGLQJ� XQGHU� 6HFWLRQ� ������ 6HH

&RPPRQZHDOWK� Y�� 1HOVRQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������� WKH

OHJLVODWLYH� LQWHQW� WR� DOVR� SUHYHQW� IXUWKHU� DEXVH� WKURXJK� VXFK� D� SURFHHGLQJ

FDQQRW� EH� GHQLHG�� DV� WKH� SODLQ� ODQJXDJH� RI� WKH� VWDWXWH� JUDQWV� WKH� FRXUW

GLVFUHWLRQ�WR�LQFOXGH�LQ�D�VHQWHQFH�IRU�FRQWHPSW�³RWKHU�UHOLHI�VHW�IRUWK�LQ�>WKH

3)$@�´�6HH����3D�&�6�$���������E���� �7KH� UHPDLQLQJ� UHOLHI� VHW� IRUWK� LQ� WKH

����������������������������������
��6HFWLRQ������UHDGV��LQ�SHUWLQHQW�SDUW�
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3)$�LV�VSHFLILFDOO\�HQDFWHG�WR�VWRS�WKH�SHUSHWUDWLRQ�RI�DEXVH�DQG�LQFOXGHV�WKH

UHOLHI�DSSOLHG�LQ�WKH�ZLWKLQ�FDVH��QDPHO\��WKH�H[WHQVLRQ�RI�D�SURWHFWLRQ�RUGHU

ZKHQ� D� FRXUW� ILQGV� WKDW� ³GHIHQGDQW� HQJDJHG� LQ� D� SDWWHUQ� RU� SUDFWLFH� WKDW

LQGLFDWHV� FRQWLQXHG� ULVN� RI� KDUP� WR� WKH� SODLQWLII� RU� PLQRU� FKLOG�´� 6HH� ��

3D�&�6�$���������

���� :H� WKXV� UHFRJQL]H� WKDW� WKH� 3)$� FRQIHUV� DXWKRULW\� XQWR� D� FRXUW

SUHVLGLQJ�RYHU�D�6HFWLRQ������FRQWHPSW�KHDULQJ�WR�EULQJ�DERXW�WKH�FHVVDWLRQ

RI�DEXVH�EHWZHHQ�SDUWLHV�DQG�GRHV�QRW�UHTXLUH�D�VHSDUDWH�FLYLO�SURFHHGLQJ�WR

H[WHQG�DQ�H[LVWLQJ�3)$�RUGHU���$FFRUGLQJO\��ZH�ILQG�WKDW�QR�DEXVH�RI�WKH�WULDO

FRXUW¶V� GLVFUHWLRQ� RFFXUUHG� ZKHQ� LW� H[WHQGHG� WKH� 3)$� RUGHU� LQ� WKH� ZLWKLQ

FDVH�� � 7R� KROG� RWKHUZLVH� ZRXOG� WKZDUW� WKH� $FW¶V� RYHUULGLQJ� SXUSRVH� RI

DOORZLQJ�FRXUWV�WR�DFW�VZLIWO\�WR�SURWHFW�YLFWLPV�RI�FRQWLQXLQJ�GRPHVWLF�DEXVH�

�������������������������������������������������������������������������������������������������������������

���������&RQWHPSW�IRU�YLRODWLRQ�RI�RUGHU�RU�DJUHHPHQW

�D� *HQHUDO� UXOH�²:KHUH� WKH�SROLFH� RU� WKH�SODLQWLII� KDYH� ILOHG� FKDUJHV� RI
LQGLUHFW� FULPLQDO� FRQWHPSW� DJDLQVW� D� GHIHQGDQW� IRU� YLRODWLRQ� RI� D
SURWHFWLRQ�RUGHU�LVVXHG�XQGHU�WKLV�FKDSWHU�RU�D�FRXUW�DSSURYHG�FRQVHQW
DJUHHPHQW�� WKH� FRXUW� PD\� KROG� WKH� GHIHQGDQW� LQ� LQGLUHFW� FULPLQDO
FRQWHPSW�DQG�SXQLVK�WKH�GHIHQGDQW�LQ�DFFRUGDQFH�ZLWK�ODZ�

«

�E� 7ULDO� DQG� SXQLVKPHQW�²$� VHQWHQFH� IRU� FRQWHPSW� XQGHU� WKLV� FKDSWHU
PD\�LQFOXGH�LPSULVRQPHQW�XS�WR�VL[�PRQWKV�RU�D�ILQH�RI�QRW�OHVV�WKDQ
�����QRU�PRUH�WKDQ���������RU�ERWK��DQG�PD\�LQFOXGH�RWKHU�UHOLHI�VHW
IRUWK�LQ�WKLV�FKDSWHU«���7KH�GHIHQGDQW�VKDOO�QRW�KDYH�D�ULJKW�WR�D�MXU\
WULDO� RQ� VXFK� D� FKDUJH�� KRZHYHU�� WKH� GHIHQGDQW� VKDOO� EH� HQWLWOHG� WR
FRXQVHO�
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���� $SSHOODQW� QH[W� FRQWHQGV� WKDW� WKH� H[WHQVLRQ� RI� WKH� RUGHU� YLRODWHG� KLV

GXH� SURFHVV� ULJKWV� XQGHU� WKH� 6WDWH� DQG� )HGHUDO� &RQVWLWXWLRQV�� � +RZHYHU�

FRQWUDU\� WR� $SSHOODQW¶V� SURWHVWDWLRQV�� ZH� ILQG� WKDW� WKH� DERYH�TXRWHG

ODQJXDJH�RI�6HFWLRQ������SURYLGHG�KLP�ZLWK�VXIILFLHQW�QRWLFH�WKDW�WKH�FRXUW

FRXOG�JUDQW�VXFK�UHOLHI�XSRQ�D�ILQGLQJ�RI�JXLOW�DQG�WKDW�WKH�FRQWHPSW�KHDULQJ

SURYLGHG�KLP�ZLWK�VXIILFLHQW�RSSRUWXQLW\�WR�EH�KHDUG�RQ�WKH�H[WHQVLRQ�LVVXH�

,QGHHG�� WKHUH� LV� QRWKLQJ� LQ� WKH� UHFRUG� WKDW� LQGLFDWHV� $SSHOODQW�ZDV� GHQLHG

WKH�ULJKW�WR�PDNH�D�VWDWHPHQW�RU�FDOO�ZLWQHVVHV�WR�RSSRVH�WKH�H[WHQVLRQ�WR

WKH� 3)$� RUGHU�� � 1RU� GRHV� WKH� UHFRUG� VKRZ� WKDW� $SSHOODQW�� ZKR� ZDV

UHSUHVHQWHG�E\�FRXQVHO�DW�DOO�WLPHV�UHOHYDQW�KHUHWR��UHTXHVWHG�D�FRQWLQXDQFH

WR� DOORZ� KLP� IXUWKHU� RSSRUWXQLW\� WR� FDOO� VXFK� ZLWQHVVHV�� � ,Q� VKRUW�� D

VXEVHTXHQW� FLYLO� KHDULQJ� RQ� WKH� VDPH� VHW� RI� IDFWV� WKDW� ZHUH� DLUHG� LQ� WKH

ZLWKLQ�FRQWHPSW�KHDULQJ�ZRXOG�EH�VXSHUIOXRXV�

���� :H�DOVR�QRWH�WKDW��EHIRUH�WKH�WULDO�FRXUW�FRXOG�H[WHQG�WKH�3)$�RUGHU�LQ

TXHVWLRQ�� LW�ZDV� UHTXLUHG� WR� EH� FRQYLQFHG�EH\RQG�D� UHDVRQDEOH� GRXEW� WKDW

$SSHOODQW�YLRODWHG� WKH�3)$�RUGHU� LQ� TXHVWLRQ�� � 6XFK�D�KHLJKWHQHG� VWDQGDUG

DIIRUGHG�$SSHOODQW�PRUH�SURWHFWLRQ� WKDQ�ZRXOG� KDYH� WKH� SUHSRQGHUDQFH� RI

WKH�HYLGHQFH�VWDQGDUG�DSSOLFDEOH�LQ�D�FLYLO�KHDULQJ�WR�H[WHQG�WKH�3)$�RUGHU�

7KXV��ZH�FRQFOXGH�$SSHOODQW�ZDV�QRW�GHSULYHG�RI�KLV�GXH�SURFHVV� ULJKWV� LQ

WKH�SURFHHGLQJ�EHORZ�

���� $SSHOODQW� QH[W� RIIHUV� WKH� EDUH� DVVHUWLRQ� WKDW� WKH� &RPPRQZHDOWK

ZDLYHG� WKH� ULJKW� WR� SXUVXH� DQ�H[WHQVLRQ� RI� WKH� 3)$� LQ� WKH� FRQWHPSW� FDVH
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EHORZ� ZKHQ� LW� IDLOHG� WR� DSSHDO� WKH� GHQLDO� RI� DQ� H[WHQVLRQ� UHTXHVW� LQ� DQ

HDUOLHU�� VHSDUDWH� FRQWHPSW� SURFHHGLQJ�� � 7KH� FRQWHPSW� SURFHHGLQJ� IURP

ZKLFK�WKH�ZLWKLQ�DSSHDO�GHULYHV�ZDV�GLVWLQFW�IURP�WKH�HDUOLHU�FRQWHPSW�FDVH

DQG�DURVH�IURP�DQ�HQWLUHO\�VHSDUDWH�YLRODWLRQ�RI�WKH�3)$�RUGHU���$FFRUGLQJO\�

WKH� &RPPRQZHDOWK� ZDV� QRW� SUHFOXGHG� IURP� SXUVXLQJ� DQ� H[WHQVLRQ� LQ� WKH

SURFHHGLQJV� EHORZ�� DQG� WKH� ORZHU� FRXUW� ZDV� IUHH� WR� LPSRVH� D� VHQWHQFH

EHILWWLQJ�WKH�VHSDUDWH�YLRODWLRQ�DQG�FRQYLFWLRQ�

���� )LQDOO\�� ZH� UHMHFW� $SSHOODQW¶V� DUJXPHQW� WKDW� WKH� HYLGHQFH� ZDV

LQVXIILFLHQW� WR� VXSSRUW� WKH� H[WHQVLRQ� RI� WKH� $XJXVW� ��� ����� 3)$� RUGHU�

6HFWLRQ������H��RI�WKH�3)$$�DOORZV�IRU�WKH�H[WHQVLRQ�RI�D�3)$�RUGHU�ZKHUH�D

FRXUW� ILQGV�� DV� WKH� WULDO� FRXUW� GLG� EHORZ�� WKDW� WKH� GHIHQGDQW� HQJDJHG� LQ� D

SDWWHUQ� RU� SUDFWLFH� WKDW� LQGLFDWHV� FRQWLQXHG� ULVN� RI�KDUP�WR� WKH�SODLQWLII� RU

PLQRU�FKLOG���7KH�UHFRUG�VKRZV�WKDW�$SSHOODQW�SODFHG�ZLIH�DW�D�ULVN�RI�KDUP

WZLFH� ZLWKLQ� VHYHUDO� PRQWKV�� ZKHQ� KH� SXQFKHG� WKURXJK� D� ZLQGRZ� LQ� DQ

DWWHPSW� WR� HQWHU� ZLIH¶V� KRPH� GXULQJ� D� QLJKW� RI� GULQNLQJ�� DQG� WKHQ� ZKHQ�

ZKLOH�LQWR[LFDWHG�DW�D�IDPLO\�SLFQLF��KH�VKRXWHG�DW�ZLIH��UHIXVHG�WR�KDQG�WKHLU

\RXQJ� FKLOG� EDFN� WR� KHU�� DQG� ZDV� SK\VLFDOO\� UHVWUDLQHG� E\� RWKHUV� DV� KH

EHFDPH� LQFUHDVLQJO\� KRVWLOH�� � 6XFK� HYLGHQFH�� ZKHQ� UHDG� LQ� D� OLJKW� PRVW

IDYRUDEOH�WR�WKH�&RPPRQZHDOWK�DV�YHUGLFW�ZLQQHU��ZDV�VXIILFLHQW�WR�HVWDEOLVK

WKDW�$SSHOODQW�UHSUHVHQWHG�D�FRQWLQXHG�ULVN�WR�ZLIH��DQG��DV�VXFK��VXSSRUWHG

WKH�H[WHQVLRQ�RI�WKH�3)$�RUGHU�DJDLQVW�$SSHOODQW�

���� )RU�DOO�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�
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