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��� ,Q� UHZULWLQJ�6HFWLRQ������RI� WKH�3RVW�&RQYLFWLRQ�5HOLHI�$FW� �3&5$�� LQ

������WKH�OHJLVODWXUH�HVWDEOLVKHG�D�WLPH�OLPLW�ZLWKLQ�ZKLFK�D�SHWLWLRQHU�PXVW

ILOH� D� SHWLWLRQ� IRU� SRVW�FRQYLFWLRQ� FROODWHUDO� UHOLHI�� �7KH� OHJLVODWXUH� VHW� IRUWK

WKUHH�H[FHSWLRQV�LQ�WKH������DPHQGPHQW�XQGHU�ZKLFK�WKDW�OLPLWDWLRQ�FRXOG

EH� H[FXVHG�� � 2Q� WKLV� DSSHDO�� ZH� PXVW� GHWHUPLQH� ZKHWKHU� RQH� RI� WKH

H[FHSWLRQV� DSSOLHV� ZKHUH� DQ� LQPDWH� DOOHJHV� LQWHUIHUHQFH� E\� JRYHUQPHQW

RIILFLDOV� ZLWK� WKH� SUHVHQWDWLRQ� RI� D� FODLP� EDVHG� XSRQ� WKH� GHQLDO� RI� WKH

LQPDWH¶V�DFFHVV�WR�UHTXHVWHG�FRXUW�GRFXPHQWV�DW�D�WLPH�ZKHQ�QR�PDWWHU�ZDV

SHQGLQJ� EHIRUH� WKH� FRXUW�� � :H� FRQFOXGH� WKDW� QR� FRQVWLWXWLRQDO� YLRODWLRQ

RFFXUV� ZKHUH� WKH� SURGXFWLRQ� RI� GRFXPHQWV� LV� GLVFUHWLRQDU\� ZLWK� WKH� FRXUW

DQG�QR�JURXQGV�DUH�DGYDQFHG� IRU� H[HUFLVH� RI� WKDW� GLVFUHWLRQ�� � $FFRUGLQJO\�
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ZH�DIILUP�WKH�RUGHU�WKDW�GLVPLVVHG�WKH�SHWLWLRQ�IRU�SRVW�FRQYLFWLRQ�FROODWHUDO

UHOLHI�DV�EHLQJ�WLPH�EDUUHG�

��� ,Q�1RYHPEHU�������&ULGHU�SOHG�JXLOW\�WR�RQH�FRXQW�RI�UHFHLYLQJ�VWROHQ

SURSHUW\������3D�&�6���������D����2Q�)HEUXDU\����������WKH�+RQRUDEOH�-RKQ

5�� :DONHU�� 3�-��� VHQWHQFHG� &ULGHU� WR� D� WHUP� RI� VL[� WR� WZHOYH� PRQWKV¶

LQFDUFHUDWLRQ���1HDUO\�WZR�PRQWKV�ODWHU��RQ�$SULO����������&ULGHU�ILOHG�D�SUR

VH�³0RWLRQ�LQ�$UUHVW�RI� -XGJPHQW�DQG�IRU�'LVPLVVDO�'LVSRVDO�RI� -XGJPHQW�´

7KH�&RPPRQZHDOWK�ILOHG�LWV�DQVZHU�WR�WKH�PRWLRQ��DOOHJLQJ�WKDW�EHFDXVH�WKH

PRWLRQ� ZDV� ILOHG�PRUH� WKDQ� WHQ� GD\V� DIWHU� LPSRVLWLRQ� RI� VHQWHQFH�� LW� ZDV

XQWLPHO\�DQG�PXVW�EH�GLVPLVVHG���2Q�$SULO�����������-XGJH�:DONHU�LVVXHG�D

UXOH�XSRQ�&ULGHU�WR�VKRZ�FDXVH�ZK\�WKH�PRWLRQ�VKRXOG�QRW�EH�GLVPLVVHG�

��� ,Q� UHVSRQVH� WR� WKH� UXOH�� &ULGHU� ILOHG� D� SOHDGLQJ� DOOHJLQJ� WKDW� KH� KDG

GLVFRYHUHG�� DIWHU� VHQWHQFLQJ�� WKDW� WKH�YLFWLP�NQHZ� WKH� LGHQWLW\� RI� WKH� WUXH

JXLOW\�SDUW\�DQG� WKDW� WKH�YLFWLP�KDG�FRQYH\HG� WKLV� LQIRUPDWLRQ�ERWK� WR� WKH

SROLFH�DQG�WR�&ULGHU¶V�FRXQVHO���+H�IXUWKHU�DOOHJHG�WKDW�KH�KDG�LQIRUPHG�KLV

DWWRUQH\�WKDW�KH�ZDQWHG�WR�PHHW�ZLWK�KLP�DW�WKH�FRXQW\�SULVRQ�FRQFHUQLQJ

DQ� DSSHDO�� EXW� KLV� FRXQVHO� QHYHU� FDPH� WR� WKH� SULVRQ� WR� PHHW� ZLWK� KLP�

)LQDOO\��&ULGHU�DOOHJHG�WKDW�

����&RQVLGHULQJ�WKH�DIRUHPHQWLRQHG>�@�WKH�GHIHQGDQW�GRHV
QRW� ZLVK� WR� ILOH� D� 3�&�+�$��� QRU� D� KLJKHU� ZULW� LQ� WKDW� WKH
GHIHQGDQW�LV�QRW�XS�WR�WKDW�OHQJWK\�WDVN�DQG�RQO\�ZLVKHV�WR�VDYH
WD[�SD\HUV>¶@�PRQLHV�DQG�WKH�FRXUW>¶@V�WLPH�E\�QRW�KDYLQJ�WR�ZDLW
XQWLO�KH�LV�PRYHG�WR�WKH�VWDWH�SULVRQ�DQG�KDYH�WKH�VKHULIIV� WLHG
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XS� DQG� IXUWKHU� XVH� WD[�SD\HUV¶� PRQLHV� VHHLQJ� WKDW� WKLV� FRXUW
FRXOG�EH�MXVW�DQG�FRQVLGHUDWH�ZLWKRXW�H[FHVV�

6WDWHPHQW�RI�&ULGHU�LQ�5HVSRQVH�WR�WKH�5XOH�WR�6KRZ�&DXVH��XQGDWHG�� ILOHG

��������DW���

��� 3UHVLGHQW� -XGJH� :DONHU� GLVPLVVHG� WKH� PRWLRQ� LQ� DUUHVW� RI� MXGJPHQW

DQG�IRU�GLVPLVVDO�GLVSRVDO�RI�MXGJPHQW�E\�KLV�RUGHU�RI�0D\�����������,Q�WKDW

RUGHU�� WKH�FRXUW�QRWHG�WKDW�WKLUW\�GD\V�KDG�HODSVHG�VLQFH�&ULGHU¶V� VHQWHQFH

ZDV� LPSRVHG�DQG� WKH� FRXUW�ZDV�ZLWKRXW� DXWKRULW\� WR�PRGLI\� WKH� VHQWHQFH�

���3D�&�6�����������,Q�WKH�RUGHU��-XGJH�:DONHU�VWDWHG�WKDW�&ULGHU�FRXOG�³ILOH

D�3RVW�&RQYLFWLRQ�+HDULQJ�$FW�SHWLWLRQ�IRU�WKH�FRXUW¶V�FRQVLGHUDWLRQ�´��2UGHU

RI�&RXUW����������:DONHU��3�-�

��� 2Q�-XO\�����������&ULGHU�SUHSDUHG�DQG�ILOHG�DQ�DSSOLFDWLRQ�IRU�DQ�RUGHU

WR�VHFXUH�FRXUW� UHFRUGV� IRU�KLV� FRQYLFWLRQV�DW�����DQG�����RI� �����DQG�DW

���� RI� ������ WKH� SUHVHQW� DFWLRQ�� � +H� VSHFLILFDOO\� UHTXHVWHG� D� FRS\� RI� WKH

ZDUUDQW� RI� DUUHVW�� WKH� QRWHV� RI� WHVWLPRQ\� IURP� KLV� JXLOW\� SOHD� DQG

VHQWHQFLQJ��DQG�D�FHUWLILHG�FRS\�RI�DOO� GRFNHW�HQWULHV�� � 7KH� FHUWLILHG� UHFRUG

FRQWDLQV� WKH� DIILGDYLW� RI� DQ� RIILFLDO� FRXUW� UHSRUWHU�� GDWHG� 0DUFK� ���� �����

VWDWLQJ�WKDW�D�IUHHODQFH�UHSRUWHU�ZDV�KLUHG�WR�VXEVWLWXWH�IRU�-XGJH�:DONHU¶V

FRXUW� UHSRUWHU� DW� WKH� SURFHHGLQJV� DW� 1RV�� ���� DQG� ���� RI� ������ WKDW� WKH

IUHHODQFH� UHSRUWHU¶V� ZKHUHDERXWV� ZHUH� XQNQRZQ� DQG� WKDW� WKH� WUDQVFULSW

RUGHUHG� IRU� $SULO� ���� ������ FRXOG�QRW� EH� REWDLQHG�� � 7KH� WUDQVFULSWV� RI� WKH
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SURFHHGLQJV�DW�1R������RI������ZHUH�ORGJHG�ZLWK�WKH�FRXUW�RQ�)HEUXDU\�����

������DQG�ILOHG�)HEUXDU\�������������

��� &ULGHU� ILOHG� D� 0RWLRQ� IRU� 3RVW� &RQYLFWLRQ� &ROODWHUDO� 5HOLHI� RQ� 0D\� ��

������DQG� WKH�FRXUW� LVVXHG�D� UXOH�XSRQ�WKH�&RPPRQZHDOWK� WR� VKRZ� FDXVH

ZK\� D� 3&5$� KHDULQJ� VKRXOG�QRW� EH� JUDQWHG�� � ,Q� WKH� 3&5$� SHWLWLRQ�� &ULGHU

UHQHZHG�KLV�DOOHJDWLRQ�WKDW�WKH�SDUW\�UHVSRQVLEOH�IRU�WKH�WKHIW�RI�JRRGV�KDG

³FRQIHVVHG´�DW�&ULGHU¶V�SUHOLPLQDU\�KHDULQJ� LQ� IURQW� RI� WKH� DVVLVWDQW� GLVWULFW

DWWRUQH\��WKH�GHIHQVH�FRXQVHO��DQG�RWKHU�ZLWQHVVHV�� �+H�VRXJKW� UHOLHI� IURP

DQ\�WLPH�VHUYHG�RQ�WKH�UHFHLYLQJ�VWROHQ�JRRGV�FRQYLFWLRQ�DQG�UHTXHVWHG�WKDW

WKH� WLPH� EH� FUHGLWHG� WRZDUGV� KLV� ³SDUROH� KLW�´� WKH� DGGLWLRQDO� VHQWHQFH

LPSRVHG�DV�D�UHVXOW�RI�KLV�SDUROH�YLRODWLRQ�RQ�RWKHU�FKDUJHV�

��� 7KH� &RPPRQZHDOWK� PRYHG� WKDW� WKH� 3&5$� SHWLWLRQ� EH� GLVPLVVHG� DV

EHLQJ� XQWLPHO\� ILOHG�� � $IWHU� VHYHUDO� FRQWLQXDQFHV� UHTXHVWHG� E\� &ULGHU�� WKH

FRXUW�FRQGXFWHG�D�KHDULQJ�RQ�&ULGHU¶V�3&5$�SHWLWLRQ�RQ�0DUFK������������2Q

-XO\� ��� ������ WKH� +RQRUDEOH� 5LFKDUG� -��:DOVK� ILOHG� KLV� 2SLQLRQ� DQG� 2UGHU

GHQ\LQJ� 3&5$� UHOLHI� DQG� GLVPLVVLQJ� &ULGHU¶V� SHWLWLRQ�� � &ULGHU� EULQJV� WKLV

DSSHDO�IURP�WKDW�RUGHU�

��� 2Q�DSSHDO��&ULGHU�SUHVHQWV�ILYH�LVVXHV�IRU�RXU�UHYLHZ�

$�� � :KHWKHU� WKH� &RXUW� RI� &RPPRQ� 3OHDV� HUUHG� LQ� GLVPLVVLQJ
$SSHOODQW¶V�3&5$�3HWLWLRQ�DV�XQWLPHO\�ZKHUH�WKURXJK�QR�IDXOW�RI
$SSHOODQW��WKH�&OHUN�RI�&RXUWV�IDLOHG�WR�SURYLGH�WUDQVFULSW�RI� WKH
6HQWHQFLQJ�+HDULQJ�DQG�WKH�&RPPRQZHDOWK�IDLOHG�WR�UHVSRQG�WR
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5XOH� WR� 6KRZ� &DXVH�� WKHUHE\� GHOD\LQJ� WKH� ILOLQJ� GDWH� RI
$SSHOODQW¶V�3&5$�3HWLWLRQ�

%�� � :KHWKHU� $SSHOODQW� VKRXOG� KDYH� EHHQ� JUDQWHG� 3&5$� 5HOLHI
ZKHUH�7ULDO�&RXQVHO�ZDV�LQHIIHFWLYH�DW�HYHU\�VWDJH�RI�$SSHOODQW¶V
FDVH� ZKLFK� XQGHUPLQHG� WKH� WUXWK� GHWHUPLQLQJ� SURFHVV� ZKHUH
FRXQVHO�IDLOHG�WR�ILOH�0RWLRQV�WR�'LVPLVV��IDLOHG�WR�LQYHVWLJDWH�DQG
UHYLHZ� H[FXOSDWRU\� HYLGHQFH� DQG� IDLOHG� WR� NHHS� $SSHOODQW
LQIRUPHG�DW�DOO�VWDJHV�RI�WKH�SURFHHGLQJ�

&�� � :KHWKHU� $SSHOODQW� VKRXOG� KDYH� EHHQ� JUDQWHG� 3&5$� UHOLHI
ZKHUH� GXH� WR� 7ULDO� &RXQVHO¶V� LQHIIHFWLYHQHVV� $SSHOODQW
XQNQRZLQJO\�DQG�LQYROXQWDULO\�HQWHUHG�D�JXLOW\�SOHD�

'���:KHWKHU�WKLV�FDVH�VKRXOG�EH�UHPDQGHG�RU�LQ�WKH�DOWHUQDWLYH
JUDQWHG� OHDYH� WR� ILOH� DQ� DSSHDO� 1XQF� 3UR� 7XQF� ZKHUH� 3&5$
FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOXUH�WR�DPHQG�$SSHOODQW>¶@V�SUR�VH
3&5$�3HWLWLRQ�WR�LQFOXGH�VLJQHG�FHUWLILFDWLRQ�RI�ZLWQHVVHV�DQG�WR
DVVHUW�7ULDO�&RXQVHO�LQHIIHFWLYHQHVV�IRU�QRW�DSSHDOLQJ�HYLGHQFH�

(�� � :KHWKHU� 3&5$� &RXUW� DEXVHG� LWV� GLVFUHWLRQ� E\� GHQ\LQJ
$SSHOODQW� 3RVW�FRQYLFWLRQ� 5HOLHI� LQ� WKH� ZD\� RI� D� FRPSOHWH
HYLGHQWLDU\� KHDULQJ�� DQG� WKXV� GHQLHG� KLP� RI� KLV� FRQVWLWXWLRQDO
ULJKWV�

$SSHOODQW¶V�%ULHI�DW���

��� :H�ILUVW�WXUQ�WR�&ULGHU¶V�FODLP�WKDW�-XGJH�:DOVK�HUUHG�LQ�GLVPLVVLQJ�KLV

3&5$� SHWLWLRQ� DV� XQWLPHO\�� �:H� EHJLQ� E\� QRWLQJ� WKDW� WKH� DPHQGPHQWV� WR

6HFWLRQ� ����� DSSO\� WR� SHWLWLRQV� ILOHG� DIWHU� WKH� HIIHFWLYH� GDWH� RI� WKH

DPHQGPHQWV��-DQXDU\������������$FW�RI�1RYHPEHU�����������3�/��������1R�

��� �6SHF�� 6HVV�� 1R�� ���� �������� � +RZHYHU�� WKH� ����� DPHQGPHQWV� DOVR

SURYLGH� WKDW� DQ� DSSHOODQW� ZKRVH� MXGJPHQW� KDV� EHFRPH� ILQDO� RQ� RU� EHIRUH

-DQXDU\� ���� ������ VKDOO� EH� GHHPHG� WR� KDYH� ILOHG� D� WLPHO\� SHWLWLRQ� LI� WKH
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DSSHOODQW¶V� ILUVW�SHWLWLRQ�LV�ILOHG�ZLWKLQ�RQH�\HDU�RI� WKH�HIIHFWLYH�GDWH�RI�WKH

DPHQGPHQWV���,G���%HFDXVH�WKH�HIIHFWLYH�GDWH�RI�WKH�DPHQGPHQWV�LV�-DQXDU\

����������WKH�RSHUDWLYH�GHDGOLQH�IRU�ILUVW�WLPH�3&5$�SHWLWLRQV�LV�-DQXDU\����

�������&RPPRQZHDOWK�Y��$XVWLQ������$��G�����������3D��6XSHU��������

&RPPRQZHDOWK�Y��/LWWOH������$��G�������������3D��6XSHU����������&ULGHU

ZDV�VHQWHQFHG�RQ�)HEUXDU\����������DQG�KH�GLG�QRW�VHHN�GLUHFW�UHYLHZ�RI�KLV

VHQWHQFH�� � 7KHUHIRUH�� KLV� MXGJPHQW� EHFDPH� ILQDO� RQ� 0DUFK� ��� ������ � ��

3D�&�6����������������E������&RPPRQZHDOWK�Y��:HVOH\�� ����$��G�����

�����3D��6XSHU����������$V�D�ILUVW�WLPH�SHWLWLRQHU��&ULGHU�ZDV�HOLJLEOH�WR�VHHN

WKH� EHQHILW� RI� WKH� RQH�\HDU� JUDFH� SHULRG�� � +RZHYHU�� WKH� RQH�\HDU� SHULRG

IROORZLQJ�&ULGHU¶V� MXGJPHQW� EHFRPLQJ� ILQDO�H[SLUHG� RQ�0DUFK���������� � +H

GLG�QRW�ILOH�KLV�ILUVW�3&5$�SHWLWLRQ�XQWLO�0D\����������ZHOO�EH\RQG�WKH�JUDFH

SHULRG� DIIRUGHG� ILUVW�WLPH� SHWLWLRQV�� � &ULGHU� ZRXOG� EH� LQHOLJLEOH� WR� SXUVXH

UHOLHI�XQGHU�WKH�3&5$��DV�DPHQGHG��XQOHVV�RQH�RI�WKH�H[FHSWLRQV�VHW�IRUWK�LQ

6HFWLRQ������E�����L����LL���RU��LLL��DSSOLHV�

���� :H�PXVW� WKHQ� FRQVLGHU�ZKHWKHU� &ULGHU�PD\� EHQHILW� IURP� RQH� RI� WKH

H[FHSWLRQV�WR�WKH�WLPH�OLPLWDWLRQ���,Q�KLV� ILUVW� LVVXH��&ULGHU�DUJXHV� WKDW� WKH

LQDFWLRQ� RU� LQWHUIHUHQFH� E\� WKH� &OHUN¶V� 2IILFH� DQG� WKH�2IILFH� RI� WKH�'LVWULFW

$WWRUQH\�FDXVHG�KLV�SHWLWLRQ�WR�EH�ILOHG�DIWHU�WKH�-DQXDU\����������GHDGOLQH�

&ULGHU�DUJXHV� WKDW�RQ�0DUFK���DQG�$SULO����������KH� ILOHG�SUR�VH� SRVW�WULDO

PRWLRQV�WKDW�ZHUH�GLVPLVVHG�E\�WKH�WULDO�FRXUW�RQ�0D\����������DV�XQWLPHO\�
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+H� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� GLUHFWHG� KLP� WR� ILOH� D� 3&5$� SHWLWLRQ�� � +H

DOOHJHV� WKDW� RQ� -XO\� ���� ������ KH� SHWLWLRQHG� WR� REWDLQ� FHUWDLQ� FRXUW

GRFXPHQWV�IRU�WKH�SXUVXLW�RI�KLV�3&5$�FODLPV�DQG�WKLV�UHTXHVW�ZDV�QRW�ILQDOO\

KRQRUHG�XQWLO� WKH�GRFXPHQWV�ZHUH�PDLOHG� WR�KLP�RQ�0DUFK� ���� ������ � +H

DVVHUWV� WKDW� WKH� VXEVHTXHQW� ILOLQJ� RI� KLV� 3&5$� SHWLWLRQ� RQ� 0D\� ��� �����

VKRXOG�EH�GHHPHG�WLPHO\���:H�DUH�XQDEOH�WR�DJUHH�

���� 6HFWLRQ������E�����SURYLGHV�LQ�SHUWLQHQW�SDUW�

�E���7LPH�IRU�ILOLQJ�SHWLWLRQ�²

�����$Q\�SHWLWLRQ�XQGHU�WKLV�VXEFKDSWHU��LQFOXGLQJ�D�VHFRQG
RU�VXEVHTXHQW�SHWLWLRQ��VKDOO�EH�ILOHG�ZLWKLQ�RQH�\HDU�RI�WKH�GDWH
WKH�MXGJPHQW�EHFRPHV�ILQDO��XQOHVV�WKH�SHWLWLRQ�DOOHJHV�DQG�WKH
SHWLWLRQHU�SURYHV�WKDW�

�L�� WKH� IDLOXUH� WR� UDLVH� WKH� FODLP� SUHYLRXVO\� ZDV� WKH
UHVXOW� RI� LQWHUIHUHQFH� E\� JRYHUQPHQW� RIILFLDOV� ZLWK� WKH
SUHVHQWDWLRQ�RI� WKH� FODLP� LQ� YLRODWLRQ� RI� WKH�&RQVWLWXWLRQ
RU�ODZV�RI�WKLV�&RPPRQZHDOWK�RU�WKH�&RQVWLWXWLRQ�RU�ODZV
RI�WKH�8QLWHG�6WDWHV>�@

&ULGHU�DUJXHV�WKDW�WKH�GHOD\�E\�WKH�&OHUN¶V�2IILFH¶V�LQ�UHWXUQLQJ�WKH�QRWHV�RI

WHVWLPRQ\��FRXSOHG�ZLWK�WKH�&RPPRQZHDOWK¶V�IDLOXUH�WR�UHVSRQG�WR�WKH�UXOH

WR�VKRZ�FDXVH�RQ�SURGXFWLRQ�RI�WKH�GRFXPHQWV��FRQVWLWXWHV�³LQWHUIHUHQFH�E\

JRYHUQPHQW� RIILFLDOV�´� WKHUHE\� LQYRNLQJ� 6HFWLRQ� �����E�����L��� � :H� UHMHFW

WKLV�FRQWHQWLRQ�

���� 7KH�WULDO�FRXUW�FRUUHFWO\�REVHUYHG�WKDW�D�FRXUW�LV�QRW�UHTXLUHG�WR�FRPSO\

ZLWK�D�GHIHQGDQW¶V�UHTXHVW�IRU�WUDQVFULSWV�LQ�RUGHU�WR�SXUVXH�UHOLHI�LQ�D�3&5$
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SURFHHGLQJ�ZKHUH�QR�VXFK�DFWLRQ� LV�SHQGLQJ�� �&RPPRQZHDOWK�Y��0DUWLQ�

����$��G� ����� �3D�� 6XSHU�� �������&RPPRQZHDOWK� Y�� %DOOHP�� ���� $��G

����� �3D�� 6XSHU�� ������� � ,Q�0DUWLQ�� WKLV� &RXUW� UHMHFWHG� WKH� DSSHOODQW¶V

DUJXPHQW�WKDW�WKH�GRFXPHQWV�UHTXHVWHG�WKURXJK�GHIHQGDQW¶V�SUR�VH�PRWLRQ

ZHUH�QHFHVVDU\�LQ�RUGHU�IRU�WKH�GHIHQGDQW�WR�SXUVXH�UHOLHI�LQ�SRVW�FRQYLFWLRQ

SURFHHGLQJV�� �0DUWLQ�� ���� $��G� DW� ������ � :H� DGRSWHG� WKH� UHDVRQLQJ� LQ

%DOOHP� WKDW�D�WULDO� FRXUW�� FRQIURQWHG�RQO\�ZLWK�D�SHWLWLRQ�IRU�SURGXFWLRQ� RI

GRFXPHQWV� ZKHUH� QR� DFWLRQ� LV� SHQGLQJ�� LV� LQ� QR� SRVLWLRQ� WR� DVVHVV� D

SHWLWLRQHU¶V�FODLPV�WR�GHWHUPLQH�ZKHWKHU�WKH\�FRQVWLWXWH�FRPSHOOLQJ�UHDVRQV

ZDUUDQWLQJ�D�JUDQW�RI�WKH�SHWLWLRQHU¶V�SHWLWLRQ���,G���+HUH��DV�LQ�0DUWLQ��ZH

GHFOLQH�WR�ILQG�DQ�DEXVH�RI�GLVFUHWLRQ�LQ�GHQ\LQJ�WKH�SHWLWLRQHU¶V�UHTXHVW�XQWLO

D�SURFHHGLQJ�WR�TXHVWLRQ�WKH�UHFRUG�LV�FRPPHQFHG���6HH�LG�

���� 0RUHRYHU��WKH�IDFWV�XSRQ�ZKLFK�&ULGHU�KDV�EDVHG�KLV�3&5$�SHWLWLRQ�DUH

QRW� FRQWDLQHG� LQ� WKH� QRWHV� RI� WHVWLPRQ\� IRU� HLWKHU� WKH� JXLOW\� SOHD� RU

VHQWHQFLQJ� SURFHHGLQJV�� � 7KH� DOOHJHG� VWDWHPHQWV� E\� WKH� SHUVRQ� &ULGHU

DOOHJHV�LV�WKH�UHDO��³JXLOW\�SDUW\´�DQG�WKH�VWDWHPHQWV�E\�WKH�YLFWLP�DQG�RWKHU

ZLWQHVVHV�DOO�RFFXUUHG�DW�RU�QHDU� WKH�SUHOLPLQDU\�KHDULQJ��D�SURFHHGLQJ�IRU

ZKLFK�QR�QRWHV�RI�WHVWLPRQ\�ZHUH�HLWKHU�WUDQVFULEHG�RU�RUGHUHG���&ULGHU�KDG

IXOO� NQRZOHGJH� RI� WKH� EDVLV� IRU� KLV� SRVW�FRQYLFWLRQ� UHOLHI� LPPHGLDWHO\

IROORZLQJ�KLV�VHQWHQFLQJ�RQ�)HEUXDU\����������VLQFH�WKH�IDFWV�DUH�VHW�IRUWK�LQ

KLV�$SULO����������UHVSRQVH�WR�WKH�WULDO�FRXUW¶V�UXOH�LVVXHG�IROORZLQJ�&ULGHU¶V
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PRWLRQ�IRU�DUUHVW�RI� MXGJPHQW���:KHUH�D�SHWLWLRQHU�KDV�DFFHVV�WR�DOO�RI� WKH

IDFWV�XQGHUO\LQJ�D�SRVW�FRQYLFWLRQ�FODLP�ZHOO�ZLWKLQ�WKH�SHULRG�RI�OLPLWDWLRQV

IRU�ILOLQJ�WKDW�FODLP��ZH�FDQQRW�VD\�WKDW�WKH�SHWLWLRQHU¶V�IDLOXUH�WR�WLPHO\�UDLVH

WKH� FODLP� LV� ³WKH� UHVXOW� RI� LQWHUIHUHQFH� E\� JRYHUQPHQW� RIILFLDOV� ZLWK� WKH

SUHVHQWDWLRQ�RI�WKH�FODLP�´��1RU�FDQ�ZH�VD\�WKDW�WKH�GLVFUHWLRQDU\�GHQLDO�RI�D

SHWLWLRQ� IRU� WKH� SURGXFWLRQ� RI� GRFXPHQWV� FRQVWLWXWHV� LQWHUIHUHQFH� ZLWK� WKH

SUHVHQWDWLRQ�RI�D�FODLP�ZKHUH� WKH�SHWLWLRQHU�KDV�QRW�VHW� IRUWK� LQGHSHQGHQW

FRPSHOOLQJ� UHDVRQV� IRU� JUDQWLQJ� WKH� UHOLHI� DQG�QR� DFWLRQ� LV� SHQGLQJ� EHIRUH

WKH�FRXUW�

���� %HFDXVH� ZH� ILQG� WKDW� WKH� H[FHSWLRQ� IRXQG� LQ� 6HFWLRQ� �����E�����L�

GRHV� QRW� DSSO\�� ZH� PXVW� DOVR� FRQFOXGH� WKDW� &ULGHU¶V� 3&5$� SHWLWLRQ� ZDV

XQWLPHO\�DQG�WKH�WULDO�FRXUW�ZDV�ZLWKRXW�MXULVGLFWLRQ�WR�HQWHUWDLQ�WKH�SHWLWLRQ�

&RPPRQZHDOWK� Y�� $OFRUQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

%HFDXVH�WKH�FRXUW�ZDV�ZLWKRXW�MXULVGLFWLRQ�WR�HQWHUWDLQ�WKH�SHWLWLRQ��ZH�ILQG

QR�DEXVH�RI�GLVFUHWLRQ�LQ�WKH�FRXUW¶V�GHQLDO�RI�SRVW�FRQYLFWLRQ�UHOLHI�ZLWKRXW�D

FRPSOHWH�HYLGHQWLDU\�KHDULQJ�RQ�WKH�LQHIIHFWLYHQHVV�LVVXHV�� �7KXV��ZH�QHHG

QRW�UHYLHZ�WKRVH�LVVXHV�RQ�WKLV�DSSHDO�

���� ,Q�KLV�ILQDO�LVVXH��&ULGHU�FRQWHQGV�WKDW�KH�ZDV�GHSULYHG�RI�KLV�DSSHOODWH

ULJKWV� ZKHQ� WKH� WULDO� FRXUW� OLPLWHG� WKH� SUHVHQWDWLRQ� RI� HYLGHQFH� DW� WKH

KHDULQJ� KHOG� 0DUFK� ���� ������ � 2QH� SURVSHFWLYH� ZLWQHVV�� 0DU\� :LOW�� ZDV

FDOOHG� EXW� GLG� QRW� WHVWLI\�� � 6HYHUDO� RWKHU� ZLWQHVVHV� WHVWLILHG� WR� PDWWHUV
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UHODWLQJ� WR� WKH� PHULWV� RI� &ULGHU¶V� JXLOW� DQG� WULDO� FRXQVHO¶V� DOOHJHG

LQHIIHFWLYHQHVV�� � :KHUH� ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� ZDV� ZLWKRXW

MXULVGLFWLRQ� WR� HQWHUWDLQ� WKH� SHWLWLRQ� GXH� WR� LWV� XQWLPHOLQHVV��ZH� UHMHFW� WKH

FRQWHQWLRQ� WKDW� &ULGHU� KDV� EHHQ� GHQLHG� DQ\� RI� KLV� DSSHOODWH� ULJKWV�PHUHO\

EHFDXVH� KH� ZDV� SUHFOXGHG� IURP� SUHVHQWLQJ� HYLGHQFH� RQ� DOOHJHG

LQHIIHFWLYHQHVV�DW�WKH�HYLGHQWLDU\�KHDULQJ�

���� %HFDXVH� WKH� SHWLWLRQ� ZDV� XQWLPHO\� ILOHG�� ZH� PXVW� DIILUP� WKH� RUGHU

GHQ\LQJ�SRVW�FRQYLFWLRQ�UHOLHI�

���� 2UGHU�$)),50('�


