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,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�,QGLDQD�&RXQW\

2USKDQV��1R������������

%()25(���.(//<��-2<&(��DQG�2/6=(:6.,��--�

23,1,21�%<�.(//<��-��

�� $SSHOODQWV� DVN� XV� WR� GHWHUPLQH� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ

DIILUPLQJ�WKH�GHFUHH�RI�WKH�5HJLVWHU�RI�:LOOV��ZKLFK�UHIXVHG�WR�SUREDWH�D�ODWHU

FRGLFLO� WR�D�ZLOO�DOUHDG\�DGPLWWHG�WR�SUREDWH�� �6SHFLILFDOO\��$SSHOODQWV�FODLP

WKDW�WKH�WKUHH�PRQWK�WLPH�OLPLWDWLRQ�VHW�IRUWK�LQ����3D�&�6�$���������VKRXOG

QRW�KDYH�EDUUHG�SUREDWH�RI�WKH�ODWHU�FRGLFLO�� �:H�KROG� WKDW� WKH� ODWHU�FRGLFLO

ZDV�EDUUHG�XQGHU�6HFWLRQ������RI�WKH�3UREDWH�&RGH���$FFRUGLQJO\��ZH�DIILUP�

�� 7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�DSSHDO�DUH�DV�IROORZV�

2Q� 0D\� ���� ������ 0DU\� -�� 3HOHV�� WKH� WHVWDWUL[�� H[HFXWHG� D� ODVW� ZLOO� DQG

WHVWDPHQW���7KH�ZLOO�SURYLGHG�WKDW��XSRQ�KHU�GHDWK��KHU�HOHYHQ�FKLOGUHQ�ZHUH

WR�GLYLGH�HTXDOO\�DOO�RI�KHU�UHDO�DQG�SHUVRQDO�SURSHUW\���7KH�ZLOO�QDPHG�-RKQ

3HOHV��KHU�VHFRQG�ROGHVW�VRQ��DV�H[HFXWRU���,Q�6HSWHPEHU�RI�������0V��3HOHV

FRQYH\HG�D�ILIW\�IRXU�DFUH�SDUFHO�RI�SURSHUW\�WR�-RKQ�LQ�H[FKDQJH�IRU�QRPLQDO

PRQHWDU\� FRQVLGHUDWLRQ�� � 7KHUHDIWHU�� 0V�� 3HOHV� GLFWDWHG�� WR� KHU� GDXJKWHU�
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$SSHOODQW�7HUHVD�.ODPDU��D�FRGLFLO�WR�WKH������ZLOO���7KH�FRGLFLO�SURYLGHG�WKDW

-RKQ�3HOHV�ZDV�QRW�WR�UHFHLYH�DQ\�DGGLWLRQDO�DFUHDJH�EHFDXVH�KH�KDG�DOUHDG\

UHFHLYHG� ILIW\�IRXU� DFUHV�� � 7KH� UHPDLQLQJ� WZR� KXQGUHG�� ILIW\�IRXU� DFUHV�

WKHUHIRUH�� ZHUH� WR� EH� GLYLGHG� HTXDOO\� DPRQJ� WKH� GHFHGHQW¶V� WHQ� RWKHU

FKLOGUHQ���,Q�DGGLWLRQ��WKH�FRGLFLO�SURYLGHG�WKDW�WKH�WZR�DFUHV�FRQWDLQLQJ�WKH

IDPLO\�KRPH�ZHUH�WR�EH�UHVHUYHG�IRU�WKH�UHPDLQLQJ�XQPDUULHG�FKLOGUHQ�DQG

IRU� YLVLWLQJ� IDPLO\� PHPEHUV� WR� RFFXS\�� � $SSHOODQW� .ODPDU� DQG� DQRWKHU

GDXJKWHU�� &DWKHULQH� 3HOHV� 3DQJRQLV�� ZKR� ZDV� DOVR� SUHVHQW�� DIIL[HG� WKHLU

VLJQDWXUHV�DV�ZLWQHVVHV�WR�WKH�FRGLFLO�

�� 0V��3HOHV�GLHG�RQ�0D\������������2Q�-XQH�����������KHU������ZLOO�ZDV

VXEPLWWHG�IRU�SUREDWH���)ROORZLQJ�DGPLVVLRQ�RI�WKH������ZLOO�WR�SUREDWH��WKH

����� FRGLFLO� ZDV� GLVFRYHUHG� LQ� WKH� SHUVRQDO� HIIHFWV� RI� &DWKHULQH� 3HOHV

3DQJRQLV��

�� )RXUWHHQ�PRQWKV�DIWHU�WKH�GHFHGHQW¶V�GHDWK�DQG�WKLUWHHQ�PRQWKV�DIWHU

WKH� ����� ZLOO� ZDV� VXEPLWWHG� IRU� SUREDWH�� D� SHWLWLRQ� WR� SUREDWH� WKH� ODWHU

FRGLFLO��ZDV�ILOHG��RQ�-XO\�����������ZLWK�WKH�5HJLVWHU�RI�:LOOV���7KH�SHWLWLRQ

ZDV�DFFRPSDQLHG�E\�DQ�RDWK�RI� WZR�VXEVFULELQJ�ZLWQHVVHV�DWWHVWLQJ� WR� WKH

����������������������������������
��0V��3DQJRQLV�GLHG�RQ�$SULO����������

��7KH�RULJLQDO�SHWLWLRQ�UHIHUV�WR�WKH�ODWHU�ZULWLQJ�DV�D�ODWHU�ZLOO��KRZHYHU��DOO
RWKHU�GRFXPHQWV� UHIHU� WR� LW� DV� D� FRGLFLO�� �7KHUH� LV� QR�GLVSXWH�EHWZHHQ� WKH
SDUWLHV�WKDW�WKH�ODWHU�ZULWLQJ�LV�D�FRGLFLO�WR�WKH�ZLOO�GDWHG�0D\������������6HH
7ULDO�&RXUW�2SLQLRQ��GDWHG�1RYHPEHU����������DW���
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DXWKHQWLFLW\� RI� WKH� GHFHGHQW¶V� VLJQDWXUH� RQ� WKH� FRGLFLO��� � 3XUVXDQW� WR� ��

3D�&�6�$����������WKH�5HJLVWHU�GHHPHG�WKH�SHWLWLRQ�XQWLPHO\�ILOHG�DQG�GHQLHG

DGPLVVLRQ�RI�WKH�FRGLFLO�WR�SUREDWH���2Q�6HSWHPEHU�����������$SSHOODQWV�ILOHG

DQ�DSSHDO�RI�WKH�5HJLVWHU¶V�GHFLVLRQ�WR�WKH�&RXUW�RI�&RPPRQ�3OHDV��,QGLDQD

&RXQW\����2Q�1RYHPEHU�����������WKH�WULDO�FRXUW�DIILUPHG�WKH�GHFLVLRQ�RI�WKH

5HJLVWHU���7KLV�WLPHO\�DSSHDO�IROORZHG�

�� 2Q�DSSHDO��$SSHOODQWV�UDLVH�WKH�IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ�

','� 7+(� >75,$/@� &2857� (55� $6� $� 0$77(5� 2)� /$:� ,1
$)),50,1*� 7+(� '(&5((� 2)� 7+(� 5(*,67(5� 2)� :,//6
'(1<,1*� 352%$7(�2)� $� /$7(5�&2',&,/� 21� 7+(� %$6,6
7+$7�7+(�3(7,7,21�:$6�7,0(�%$55('�%<�6(&7,21�����
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�$SSHOODQWV¶�%ULHI�DW����

�� 2XU�VWDQGDUG�RI�UHYLHZ�LV�H[WUHPHO\�QDUURZ�

2XU� UHYLHZ� LQ� >D� ZLOO� FRQWHVW@� LV� OLPLWHG� WR� GHWHUPLQLQJ
ZKHWKHU�WKH�ILQGLQJV�RI�IDFW�DSSURYHG�E\�WKH�FRXUW«UHVW�RQ
OHJDOO\�FRPSHWHQW�DQG�VXIILFLHQW�HYLGHQFH��DQG�ZKHWKHU�DQ
HUURU� RI� ODZ� KDV� EHHQ� PDGH� RU� DQ� DEXVH� RI� GLVFUHWLRQ
FRPPLWWHG�� �,W�LV�QRW�RXU�WDVN�WR�WU\�WKH�FDVH�DQHZ���7KH
UXOH�LV�SDUWLFXODUO\�DSSOLFDEOH�µWR�ILQGLQJV�RI�IDFW�ZKLFK�DUH
SUHGLFDWHG� XSRQ� WKH� FUHGLELOLW\� RI� ZLWQHVVHV�� ZKRP� WKH
MXGJH� KDV�KDG� WKH� RSSRUWXQLW\� WR� KHDU� DQG� REVHUYH�� DQG
XSRQ� WKH� ZHLJKW� JLYHQ� WR� WKHLU� WHVWLPRQ\�¶� �FLWDWLRQV
RPLWWHG��

����������������������������������
��$SSHOODQWV�FRQFHGH�WKDW�WZR�FDVK�GLVWULEXWLRQV��ZKLFK�WRWDO�DSSUR[LPDWHO\
�����������KDYH�EHHQ�PDGH�WR�HDFK�RI�WKH�GHFHGHQW¶V�FKLOGUHQ�

��2Q�6HSWHPEHU�����������$SSHOODQWV�DOVR�ILOHG�D�SHWLWLRQ�IRU�D�UXOH�WR�VKRZ
FDXVH�ZK\�-RKQ�3HOHV�VKRXOG�QRW�EH�UHPRYHG�DV�H[HFXWRU�RI�WHVWDWRU¶V�ZLOO�
2Q�1RYHPEHU�����������WKH�WULDO�FRXUW�GHQLHG�$SSHOODQWV¶�SHWLWLRQ�
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,Q� UH� (VWDWH� RI� 6LPSVRQ�� ���� $��G� ���� ��� �3D�6XSHU�� ������� DSSHDO

GHQLHG�� ���� 3D�� ����� ���� $��G� ���� ������� �FLWLQJ� ,Q� UH� (VWDWH� RI

%DQNRYLFK������$��G�������������3D�6XSHU�����������$FFRUG�,Q�UH�(VWDWH

RI�+DUULVRQ������$��G��������������3D�6XSHU��������TXRWLQJ�,Q�UH�(VWDWH

RI�,QWHU������$��G��������������3D�6XSHU��������

�� $SSHOODQWV�DVVHUW�WKDW�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU�RI�ODZ�ZKHQ�LW

DIILUPHG�WKH�5HJLVWHU�RI�:LOOV¶�GHFLVLRQ��UHIXVLQJ�WR�DGPLW�WR�SUREDWH�WKH�-XQH

���������FRGLFLO�WR�WKH������ZLOO���$SSHOODQWV�DUJXH�WKDW�WKH�WLPH�OLPLWDWLRQV

VHW�IRUWK�LQ�6HFWLRQV������DQG�����RI�WKH�3UREDWH�&RGH�VKRXOG�QRW�EH�VWULFWO\

FRQVWUXHG���,QVWHDG��$SSHOODQWV�PDLQWDLQ�WKDW�WKH�&RGH�VKRXOG�EH�LQWHUSUHWHG

OLEHUDOO\�WR�HIIHFWXDWH�WKH�LQWHQW�RI�WKH�GHFHGHQW���$SSHOODQWV�FRQWHQG�WKDW�D

ULJLG� DSSOLFDWLRQ� RI� 6HFWLRQV� ����� DQG� ���� ZLOO� UHVXOW� LQ� WKZDUWLQJ� WKH

GHFHGHQW¶V�LQWHQW���$SSHOODQWV�FRQFOXGH�WKDW�WKH�WKUHH�PRQWK�VWDWXWRU\�WLPH

OLPLW� VKRXOG� EH�ZDLYHG�� WKH� GHFLVLRQ� RI� WKH� WULDO� FRXUW� VKRXOG� EH� UHYHUVHG�

DQG� WKH� 5HJLVWHU� RI� :LOOV� VKRXOG� EH� GLUHFWHG� WR� SUREDWH� WKH� FRGLFLO�� � :H

GLVDJUHH�

�� 3HQQV\OYDQLD�ODZ�JRYHUQLQJ�VWDWXWRU\�FRQVWUXFWLRQ�LV�ZHOO�VHWWOHG�

2XU� REMHFW� LV� WR� DVFHUWDLQ� DQG� HIIHFWXDWH� WKH� LQWHQWLRQ� RI
WKH�*HQHUDO�$VVHPEO\�����3D�&�6�$���������D����:KHQ�WKH
ODQJXDJH�RI�D�VWDWXWH�LV�FOHDU�DQG�XQDPELJXRXV��LW�PXVW�EH
JLYHQ� HIIHFW� LQ� DFFRUGDQFH� ZLWK� LWV� SODLQ� DQG� FRPPRQ
PHDQLQJ�� � �� 3D�&�6�$�� �� �����E��� &RPPRQZHDOWK� Y�
%XUQVZRUWK������3D��������������$��G�����������������
,Q� DWWHPSWLQJ� WR� DVFHUWDLQ� WKH�PHDQLQJ� RI� D� VWDWXWH�� ZH
PXVW�FRQVLGHU�WKH�LQWHQW�RI�WKH�OHJLVODWXUH�DQG�H[DPLQH�WKH
SUDFWLFDO� FRQVHTXHQFHV� RI� D� SDUWLFXODU� LQWHUSUHWDWLRQ�
&RPPRQZHDOWK� Y�� 'DYLV�� ���� 3D�6XSHU�� ����� �������
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���� $��G� ����� ���� �������� DSSHDO� GHQLHG�� ���� 3D�� ����
���� $��G� ����� �������� � :H� SUHVXPH� WKH� OHJLVODWXUH� GLG
QRW� LQWHQG�D� UHVXOW� WKDW� LV�DEVXUG�DQG�XQUHDVRQDEOH�� �,G�
,Q�FRQVWUXLQJ�OHJLVODWLYH�LQWHQW��WKLV�&RXUW�PD\�ORRN�WR�WKH
RFFDVLRQ�DQG�QHFHVVLW\� RI� D� VWDWXWH�� WKH� FLUFXPVWDQFHV� LQ
ZKLFK� LW� ZDV� LQWHQGHG�� WKH� PLVFKLHI� WR� EH� UHPHGLHG�� WKH
REMHFW�WR�EH�DWWDLQHG�E\�WKH�ODZ��IRUPHU�ODZ�RQ�WKH�VDPH
VXEMHFW� DQG� WKH� FRQVHTXHQFHV� RI� D� SDUWLFXODU
LQWHUSUHWDWLRQ���,G�

6DXQGHUV� Y�� -HQNLQV�� ���� $��G� ����� ���� �3D�6XSHU�� �������%DPEHU� Y�

/XPEHUPHQV�0XWXDO�,QVXUDQFH�&DVXDOW\�&RPSDQ\������$��G���������

�3D�6XSHU��������

�� 6HFWLRQ� ����� RI� WKH� 3UREDWH� &RGH� SURYLGHV�� LQ� SHUWLQHQW� SDUW�� DV

IROORZV�

���������/DWHU�ZLOO�RU�FRGLFLO

,I� D� ODWHU� ZLOO� RU� FRGLFLO� LV� VXEPLWWHG� WR� WKH� UHJLVWHU� IRU
SUREDWH�ZLWKLQ� WKUHH�PRQWKV� RI� WKH� WHVWDWRU¶V� GHDWK
EXW� DIWHU� WKH� UHJLVWHU� VKDOO� KDYH� SUREDWHG� DQ� HDUOLHU
LQVWUXPHQW�� WKH� UHJLVWHU�� DIWHU� VXFK� QRWLFH� DV� KH� GHHPV
DGYLVDEOH�� EXW� ZLWK� DW� OHDVW� WHQ�GD\V¶� QRWLFH� WR� WKH
SHWLWLRQHU�ZKR�SUHVHQWHG�WKH�SUREDWHG�LQVWUXPHQW�LI�KH�KDV
QRW�UHTXHVWHG�SUREDWH�RI�WKH�ODWHU�ZLOO�RU�FRGLFLO��VKDOO�KDYH
SRZHU� WR� RSHQ� WKH� SUREDWH� UHFRUG�� UHFHLYH� SURRI� RI� WKH
ODWHU�LQVWUXPHQW�RU� LQVWUXPHQWV�DQG�DPHQGHG�KLV�SUREDWH
UHFRUG�

��� 3D�&�6�$�� �� ������ � 6HFWLRQ� ����� RI� WKH� 3UREDWH� &RGH� HPSRZHUV� WKH

5HJLVWHU�RI�:LOOV�WR�RSHQ�WKH�SUREDWH�UHFRUG�LQ�LQVWDQFHV�ZKHUH�D�ODWHU�ZLOO�RU

FRGLFLO� KDV� EHHQ� VXEPLWWHG� WR� WKH� 5HJLVWHU� ZLWKLQ� WKUHH� PRQWKV� RI� WKH

WHVWDWRU¶V� GHDWK�� HYHQ� LI� DQ� HDUOLHU� ZLOO� KDV� DOUHDG\� EHHQ� VXEPLWWHG� IRU

SUREDWH���,G���6HFWLRQ�����RI�WKH�3UREDWH�&RGH�DOORZV�RQH�\HDU�IRU�DQ�DSSHDO

E\� DQ\� SDUW\� LQ� LQWHUHVW� ZKR� LV� DJJULHYHG� E\� D� GHFUHH� RI� WKH� UHJLVWHU�
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+RZHYHU�� LQ� PDWWHUV� RI� SUREDWH�� WKH� H[SLUDWLRQ� RI� WKH� VWDWXWRU\� WLPH

OLPLWDWLRQV� JHQHUDOO\� EDUV� SUREDWH� RI� D� ODWHU� ZLOO� RU� FRGLFLO�� � 6HH�� H�J��

'HPSVH\� Y�� )LJXUD�� ���� $��G� ������ ����� �3D�6XSHU�� ������ �UHLWHUDWLQJ

WKDW� RQH�\HDU� SHULRG� LQ�ZKLFK� DSSHDO� IURP� SUREDWH� RI�ZLOO� FDQ� EH� WDNHQ� LV

PDQGDWRU\��H[FHSW�ZKHUH�DSSHDO�RFFXUV�LQ�VXFK�FDVHV�DV�IUDXG�RQ�FRXUW�RU

5HJLVWHU�RI�:LOOV��

��� ,Q� WKH� LQVWDQW� FDVH�� WKH�SHWLWLRQHUV� VXEPLWWHG� WKH� ODWHU� FRGLFLO� WR� WKH

5HJLVWHU� RI� :LOOV� IRXUWHHQ� PRQWKV� DIWHU� WKH� GHFHGHQW¶V� GHDWK�

1RWZLWKVWDQGLQJ� WKH� IDFW� WKDW� WKH� SHWLWLRQHUV� FODLP� SURYDEOH� LQWHQW� ZLWK

UHVSHFW� WR� WKH� ODWHU� FRGLFLO�� WKH\� SUHVHQWHG� WKH� FRGLFLO� RXWVLGH� WKH� WKUHH�

PRQWK�VWDWXWRU\�OLPLW�VHW�IRUWK�LQ�6HFWLRQ��������7KXV��ZH�FRQFOXGH�WKDW�WKH

5HJLVWHU�RI�:LOOV�ZDV�ERXQG�E\�WKH�WKUHH�PRQWK�WLPH�OLPLW�RI�6HFWLRQ�����

DQG�FRXOG�QRW�RSHQ�WKH�SUREDWH�UHFRUG�WR�DGPLW�WKH�ODWHU�FRGLFLO��

��� ,Q�VXSSRUW�RI�WKHLU�SRVLWLRQ�WKDW�DQ�H[FHSWLRQ�VKRXOG�EH�PDGH�WR�DGPLW

WKH� ODWHU� FRGLFLO� WR� SUREDWH�� $SSHOODQWV� UHO\� RQ� ,Q� UH� 'LHW]� (VWDWH�� ��

'�	&��WK� ���� �<RUN� ������� � ,Q� 'LHW]�� VXSUD�� WKH� WULDO� FRXUW� FRQVWUXHG

����������������������������������
�� 7KH� RQH�\HDU� SHULRG� IRU� DQ� DSSHDO� IURP� SUREDWH� RI� D� ZLOO�� SURYLGHG� LQ
6HFWLRQ�����RI�WKH�3UREDWH�&RGH��GRHV�QRW�JRYHUQ�WKH�WLPH�SHULRG�LQ�ZKLFK
WR�VXEPLW�D�ODWHU�FRGLFLO�IRU�SUREDWH���7KH�WKUHH�PRQWK�WLPH�OLPLW�DSSOLFDEOH
WR�VXEPLVVLRQ�RI�D�ODWHU�ZLOO�RU�FRGLFLO�LV�IRXQG�LQ�6HFWLRQ������RI�WKH�3UREDWH
&RGH�� � ,Q� WKH� LQVWDQW� FDVH�� $SSHOODQWV¶� DSSHDO� WR� WKH� WULDO� FRXUW� IURP� WKH
GHFUHH�RI�WKH�5HJLVWHU��GHQ\LQJ�SUREDWH�RI�WKH�ODWHU�FRGLFLO��ZDV�WLPHO\�XQGHU
6HFWLRQ� ����� DV� LW� ZDV� ILOHG� ZLWKLQ� RQH� \HDU� RI� WKH� GHFUHH�� � +RZHYHU�
$SSHOODQWV� KDYH� IDLOHG� WR� H[SODLQ� WKHLU� LQLWLDO� IRXUWHHQ� PRQWKV¶� GHOD\� LQ
VXEPLWWLQJ� WKH� FRGLFLO� IRU� SUREDWH�� � $OWKRXJK� WKHLU� DSSHDO� PD\� KDYH� EHHQ
WLPHO\��$SSHOODQWV¶�LQLWLDO�VXEPLVVLRQ�RI�WKH�ODWHU�FRGLFLO�ZDV�QRW�WLPHO\�
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6HFWLRQ������RI� WKH� 3UREDWH� FRGH� WR� DOORZ�DGPLVVLRQ� RI� D� ODWHU�GLVFRYHUHG

FRGLFLO�� �7KH�'LHW]�FRXUW�GHFLGHG� WR�DGPLW� WKH�FRGLFLO� WR� ³JLYH�HIIHFW�WR� WKH

SURYDEOH�LQWHQW�RI�WKH�WHVWDWRU�´��,G��DW�������7KH�'LHW]�FRXUW�UHDVRQHG�WKDW

DGPLVVLRQ�RI�D�YDOLG�FRGLFLO� LV� QRW� EDUUHG�E\� DQ\� WLPH� OLPLWDWLRQ��ZKHUH�QR

GLVWULEXWLRQV�KDYH�EHHQ�PDGH�WKDW�FRXOG�EH�DIIHFWHG�E\�WKH�FRGLFLO���,G�

��� ,Q�WKH�LQVWDQW�FDVH��WKH�WULDO�FRXUW�UHDVRQHG�DV�IROORZV�

,I� ZH� ZHUH� WR� IROORZ� WKH� KROGLQJ� LQ� 'LHW]�� VXSUD�� DQG
LJQRUH�WKH�VWDWXWH�RI� OLPLWDWLRQV�VHW�RXW� LQ���������«� WKH
WKUHH�PRQWK�«� WLPH� OLPLW�ZRXOG� EH�PHUHO\� LOOXVRU\� DQG� D
FRGLFLO� FRXOG� EH� DGPLWWHG� WR� SUREDWH� DW� DQ\� WLPH�� � 7R
LOOXVWUDWH�±�D�SHWLWLRQHU�FRXOG�ZDLW�WKUHH�����\HDUV�DIWHU�WKH
GHDWK� RI� WKH� WHVWDWRU� DQG� SUREDWH� RI� D� ZLOO� DQG� ILOH� D
SHWLWLRQ� WR� DPHQG� SUREDWH� DQG� DGPLW� D� ODWHU�GLVFRYHUHG
FRGLFLO���7KLV�ZRXOG�EH�GHQLHG�EHFDXVH�LW�LV�SDVW�WKH�WKUHH�
PRQWK�OLPLWDWLRQ�SHULRG���7KH�SHWLWLRQHU�FRXOG�WKHQ�DSSHDO
WKH�GHQLDO�ZLWKLQ�RQH�\HDU�RI�WKDW�GHFLVLRQ��QRZ�IRXU�\HDUV
DIWHU�WKH�RULJLQDO�SUREDWH��DQG�DVN�WKH�FRXUW�WR�LJQRUH�WKH
WKUHH�PRQWK�OLPLW���,I�WKH�FRXUW�GLG�VR��WKH�SUREDWH�UHFRUG
ZRXOG�EH�RSHQHG�DQG�WKH�FRGLFLO�ZRXOG�EH�SUREDWHG���7KXV�
WKH�SHWLWLRQHU�HIIHFWLYHO\�GHVWUR\HG�WKH�WLPH�OLPLWV�VHW�RXW
LQ� �� ����«�� � 7KLV� &RXUW� GRHV� QRW� EHOLHYH� WKDW� ZDV� WKH
LQWHQWLRQ�RI�WKH�OHJLVODWXUH�

6HH� 7ULDO� &RXUW� 2SLQLRQ�� GDWHG� 1RYHPEHU� ���� ����� DW� �� �HPSKDVLV� LQ

RULJLQDO����+HUH��WKH�ODWHU�FRGLFLO�ZDV�VXEPLWWHG�IRU�SUREDWH�IRXUWHHQ�PRQWKV

DIWHU� WKH�GHFHGHQW¶V� GHDWK�� � $EVHQW� VRPH�H[WUDRUGLQDU\� FLUFXPVWDQFHV��ZH

PXVW�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�DUELWUDU\�GLVUHJDUG�IRU�WKH�WKUHH�PRQWK

WLPH� OLPLWDWLRQ� VHW� IRUWK� LQ� WKH� VWDWXWH� ZRXOG� UHQGHU� LW� VXSHUIOXRXV�� � 7KH

ODQJXDJH� RI� 6HFWLRQ� ����� RI� WKH� 3UREDWH� &RGH� LV� XQDPELJXRXV� DQG� WKH

RUGLQDU\�PHDQLQJ�RI�LWV�ZRUGV�DUH�ELQGLQJ���6HH�6DXQGHUV��VXSUD�



-�6��������

�����

��� :H� DOVR� QRWH� WKDW� WKH� ����� FRGLFLO� ZDV� NQRZQ� WR� H[LVW� E\� $SSHOODQW

.ODPDU��WR�ZKRP�LW�DOOHJHGO\�KDG�EHHQ�GLFWDWHG���)XUWKHU��VKH�NQHZ�WKDW�KHU

GHFHDVHG�VLVWHU�KDG�SRVVHVVLRQ�RI�WKH������FRGLFLO�� �<HW�� VKH�GLG�QRW�EULQJ

WKLV� LQIRUPDWLRQ� WR� WKH� DWWHQWLRQ� RI� WKH� FRXUW� XQWLO� ZHOO� DIWHU� WKH� VWDWXWRU\

GHDGOLQH���0RUHRYHU��$SSHOODQWV�FRQFHGH�WKDW�WZR�FDVK�GLVWULEXWLRQV��WRWDOLQJ

DSSUR[LPDWHO\� ����������� KDYH� EHHQ� PDGH� WR� HDFK� RI� GHFHGHQW¶V� HOHYHQ

FKLOGUHQ���7KXV��WKH�IDFWXDO�VLWXDWLRQ�LQ�WKH�SUHVHQW�FDVH�GLIIHUV�IURP�'LHW]�

DV� WKH� GHFHGHQW¶V� HVWDWH� KDV� DOUHDG\�PDGH� GLVWULEXWLRQV� WKDW�PD\�ZHOO� EH

DIIHFWHG�E\�WKH�ODWHU�FRGLFLO����7KHUHIRUH��ZH�FRQFOXGH�WKDW�WKH�SUHVHQW�FDVH

LV�QRW�DQ�DSSURSULDWH�VHW�RI�IDFWV�WR�VXSSRUW�WKH�GLVSHQVDWLRQ�RI�WKH�VWDWXWRU\

WKUHH�PRQWK�WLPH�OLPLWDWLRQ�

��� %DVHG�XSRQ�WKH�IRUHJRLQJ��ZH�KROG�WKDW�WKH�WULDO�FRXUW�SURSHUO\�GHQLHG

$SSHOODQWV¶�UHTXHVWHG�UHOLHI���7KH�WKUHH�PRQWK�WLPH�OLPLWDWLRQ�VHW�IRUWK�LQ���

3D�&�6�$�� �� ����� EDUUHG� SUREDWH� RI� WKH� ODWHU� FRGLFLO� LQ� WKLV� FDVH�

$FFRUGLQJO\��ZH�DIILUP�WKH�1RYHPEHU����������RUGHU�RI�WKH�WULDO�FRXUW�

��� 2UGHU�DIILUPHG�

����������������������������������
�� ,Q� DQ\� HYHQW�� WKH�'LHW]� FDVH� LV� QRW� ELQGLQJ� RQ� WKLV� &RXUW�� � +HQFH�� ZH
GHFOLQH�WR�DSSO\�LWV�KROGLQJ�LQ�WKLV�FDVH�


