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�� 7KLV� LV� DQ� DSSHDO� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� HQWHUHG� RQ

-DQXDU\����� ������ IROORZLQJ� DSSHOODQW¶V� GHQLDO� RI� D� UHTXHVW� WR� ZLWKGUDZ� D

JXLOW\�SOHD�WR�UDSH���$SSHOODQW�ZDV�VHQWHQFHG�WR�QRW�OHVV�WKDQ�ILYH�QRU�PRUH

WKDQ�WZHQW\� \HDUV� RI� LQFDUFHUDWLRQ�� � $SSHOODQW¶V� FRXQVHO� FRQWHQGV� WKDW� WKLV

DSSHDO�LV�IULYRORXV�DQG�VHHNV�WR�ZLWKGUDZ�DV�FRXQVHO�SXUVXDQW�WR�$QGHUV�Y�

&DOLIRUQLD�� ���� 8�6�� ����� ��� 6�&W�� ������ ��� /�(G��G� ���� �������� � 8SRQ

UHYLHZ�� ZH� ILQG� WKDW� FRXQVHO� IDLOHG� WR� FRPSO\� ZLWK� WKLV� &RPPRQZHDOWK¶V

$QGHUV� UHTXLUHPHQWV� DQG� WKDW� DSSHOODQW¶V� OHJDO� LVVXHV� DUH� PHULWRULRXV�

$FFRUGLQJO\�� ZH� YDFDWH� DSSHOODQW¶V� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� IRU

DSSRLQWPHQW�RI�QHZ�FRXQVHO�DQG�D�QHZ�WULDO�

�� $SSHOODQW�HQWHUHG�D�JXLOW\�SOHD�WR�WKH�FKDUJH�RI�UDSH�RQ�1RYHPEHU���

������ SXUVXDQW� WR� D� SOHD� EDUJDLQ�� � 3ULRU� WR� VHQWHQFLQJ�� DSSHOODQW� ILOHG� D
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SHWLWLRQ�WR�ZLWKGUDZ�KLV�JXLOW\�SOHD�RQ�-DQXDU\������������$SSHOODQW�FOHDUO\

DVVHUWHG� KLV� LQQRFHQFH� DV� WKH� EDVLV� IRU� KLV� SHWLWLRQ� WR� ZLWKGUDZ� KLV� JXLOW\

SOHD����1�7�����������DW��������2Q�-DQXDU\�����������WKH�WULDO�FRXUW�UHMHFWHG

DSSHOODQW¶V�SHWLWLRQ�DQG�FLWHG�WR�WKH�IROORZLQJ�IRU�VXSSRUW�

�� WKH�DGHTXDF\�RI�DSSHOODQW¶V�JXLOW\�SOHD�FROORTX\�
�� WKH� IDFW� WKDW� WKH� QLQH� \HDU� ROG� YLFWLP� PD\� KDYH� EHHQ

IRUFHG�WR�WHVWLI\�LI�DSSHOODQW¶V�SOHD�ZDV�ZLWKGUDZQ�
�� WKH� GLVUXSWLRQ� RI� WKH� FRXUW¶V� FDOHQGDU� E\� DSSHOODQW¶V

DFWLRQV�
�� WKH�EDVLV� IRU� DSSHOODQW¶V� SHWLWLRQ�ZDV� D� ³EROG� DVVHUWLRQ� RI

KLV�LQQRFHQFH´�
�� WKH� FDVHV� RI� &RPPRQZHDOWK� Y�� &ROH�� ���� $��G� ���

�3D�6XSHU���������DQG�&RPPRQZHDOWK�Y��.DVHFN\�����
$��G������3D�6XSHU��������

�1�7�����������DW����������7KH�WULDO�FRXUW�SURFHHGHG�WR�VHQWHQFH�DSSHOODQW�RQ

WKH�FKDUJH�RI�UDSH�SXUVXDQW�WR�WKH�RULJLQDO�SOHD�EDUJDLQ�

�� %HIRUH�VHHNLQJ�WR�ZLWKGUDZ��DSSHOODQW¶V�FRXQVHO�ILOHG�D�WLPHO\�QRWLFH�RI

DSSHDO� DQG� D� FRQFLVH� VWDWHPHQW� RI� PDWWHUV� FRPSODLQHG� RI� RQ� DSSHDO�

&RXQVHO¶V� FRQFLVH� VWDWHPHQW� VHW� IRUWK� WKH� GHQLDO� RI� DSSHOODQW¶V� SHWLWLRQ� WR

ZLWKGUDZ� KLV� JXLOW\� SOHD� DQG� FRXQVHO¶V� RZQ� LQHIIHFWLYHQHVV� DV� DSSHOODQW¶V

UHDVRQV� IRU� DSSHDO�� � %HIRUH� DGGUHVVLQJ� WKH� DGHTXDF\� RI� FRXQVHO¶V�$QGHUV

EULHI��ZH�QRWH�WKDW� ³>L@W� LV�ZHOO�HVWDEOLVKHG� WKDW�WKH� LQHIIHFWLYHQHVV�RI�SULRU

FRXQVHO�PXVW�EH�UDLVHG�DV�DQ�LVVXH�DW�WKH�HDUOLHVW�VWDJH�LQ�WKH�SURFHHGLQJV�DW

ZKLFK� WKH� FRXQVHO� ZKRVH� HIIHFWLYHQHVV� LV� EHLQJ� FKDOOHQJHG� QR� ORQJHU

UHSUHVHQWV� WKH� GHIHQGDQW�´� � &RPPRQZHDOWK� Y�� 6KDQQRQ�� ���� 3D�� ����

����� ���� $��G� ������ ����� �������FLWDWLRQ� RPLWWHG��� � :H� DOVR� QRWH� WKDW

XQGHU� PRVW� FLUFXPVWDQFHV�� FRXQVHO� VKRXOG� QRW� FODLP� WKHLU� RZQ
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LQHIIHFWLYHQHVV�RQ�DSSHDO���6HH�&RPPRQZHDOWK�Y��*UHHQ������3D���������

��������$��G�����������������ZKHQ�DSSHOODWH�FRXQVHO�DVVHUWV�D�FODLP�RI�KLV

RU�KHU�RZQ�LQHIIHFWLYHQHVV�RQ�GLUHFW�DSSHDO��WKH�FDVH�VKRXOG�EH�UHPDQGHG�IRU

DSSRLQWPHQW� RI� QHZ� FRXQVHO� H[FHSW�ZKHUH� LW� LV� FOHDU� IURP� WKH� UHFRUG� WKDW

FRXQVHO� ZDV� LQHIIHFWLYH� RU� WKDW� WKH� LQHIIHFWLYHQHVV� FODLP� LV� PHULWOHVV��

7KHUHIRUH��EHWWHU�SUDFWLFH�ZRXOG�KDYH�EHHQ�IRU�FXUUHQW�FRXQVHO�WR�ZLWKGUDZ

SULRU�WR�WKH�DSSHDO�LQ�RUGHU�WR�SHUPLW�QHZ�FRXQVHO�WR�UDLVH�WKH�DOOHJDWLRQV�RI

KLV�LQHIIHFWLYHQHVV�

�� ,Q� $QGHUV� Y�� &DOLIRUQLD�� VXSUD�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW

DGGUHVVHG�WKH�LVVXH�RI�WKH�LQGLJHQW�GHIHQGDQW¶V�ULJKW�WR�FRXQVHO�RQ�DSSHDO�

7KH�&RXUW�DFNQRZOHGJHG�WKH�IXQGDPHQWDO�QRWLRQ�RI�MXVWLFH�WKDW�WKH�LQGLJHQW

DSSHOODQW�LV�HQWLWOHG�WR�MXVW�DV�³DGHTXDWH´�D�GHIHQVH�DV�WKH�SHUVRQ�ZKR�FDQ

UHWDLQ�SULYDWH�FRXQVHO���,Q�DGGLWLRQ��WKH�&RXUW�UHFRJQL]HG�WKDW�HYHQ�WKH�PRVW

FDSDEOH� FRXQVHO�PLJKW� MXVWLILDEO\� EHOLHYH� WKDW� DQ� DSSHDO� ZRXOG� EH� HQWLUHO\

IULYRORXV�

�� $V�D�UHVXOW��WKH�&RXUW�LQ�$QGHUV�SURYLGHG�DSSRLQWHG�FRXQVHO�ZLWK�WKH

IROORZLQJ�FKRLFHV�������ILOH�D�EULHI�DV�DQ�DGYRFDWH��QRW�DQ�DPLFXV�FXULDH��DQG

DUJXH� WKH� FOLHQW¶V� FDVH�� RU� ���� VHHN� WR�ZLWKGUDZ� DV� FRXQVHO�� � 7KH�$QGHUV

&RXUW�VWDWHG�WKH�IROORZLQJ�

>,@I� FRXQVHO� ILQGV� KLV� FDVH� WR� EH� ZKROO\� IULYRORXV�� DIWHU� D
FRQVFLHQWLRXV� H[DPLQDWLRQ� RI� LW�� KH� VKRXOG� VR� DGYLVH� WKH� FRXUW
DQG� UHTXHVW� SHUPLVVLRQ� WR� ZLWKGUDZ�� � 7KDW� UHTXHVW� PXVW�
KRZHYHU��EH�DFFRPSDQLHG�E\�D�EULHI�UHIHUULQJ�WR�DQ\WKLQJ�LQ�WKH
UHFRUG� WKDW� PLJKW� DUJXDEO\� VXSSRUW� WKH� DSSHDO�� � $� FRS\� RI
FRXQVHO¶V�EULHI�VKRXOG�EH�IXUQLVKHG�WKH�LQGLJHQW�DQG�WLPH�DOORZHG
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KLP� WR� UDLVH� DQ\� SRLQWV� WKDW� KH� FKRRVHV�� WKH� FRXUW²QRW
FRXQVHO²WKHQ� SURFHHGV�� DIWHU� D� IXOO� H[DPLQDWLRQ� RI� DOO� WKH
SURFHHGLQJV��WR�GHFLGH�ZKHWKHU�WKH�FDVH�LV�ZKROO\�IULYRORXV���,I�LW
VR�ILQGV�LW�PD\�JUDQW�FRXQVHO¶V�UHTXHVW�WR�ZLWKGUDZ�DQG�GLVPLVV
WKH� DSSHDO� LQVRIDU� DV� IHGHUDO� UHTXLUHPHQWV� DUH� FRQFHUQHG�� RU
SURFHHG�WR�D�GHFLVLRQ�RQ�WKH�PHULWV��LI�VWDWH�ODZ�VR�UHTXLUHV���2Q
WKH� RWKHU� KDQG�� LI� LW� ILQGV� DQ\� RI� WKH� OHJDO� SRLQWV� DUJXDEOH� RQ
WKHLU� PHULWV� �DQG� WKHUHIRUH� QRW� IULYRORXV�� LW� PXVW�� SULRU� WR
GHFLVLRQ��DIIRUG� WKH� LQGLJHQW�WKH� DVVLVWDQFH�RI� FRXQVHO� WR� DUJXH
WKH�DSSHDO�

$QGHUV������8�6��DW���������6�&W��DW����������/�(G��DW�����

�� 7KH� KROGLQJ� RI� $QGHUV� ZDV� H[SUHVVO\� DGRSWHG� LQ� 3HQQV\OYDQLD� LQ

&RPPRQZHDOWK� Y�� %DNHU�� ���� 3D�� ����� ���� $��G� ���� �������� DQG� KDV

EHHQ� UH�DIILUPHG� RQ� QXPHURXV� VXEVHTXHQW� RFFDVLRQV�� � ,Q� LQWHUSUHWLQJ

$QGHUV��RXU�6XSUHPH�&RXUW�QRWHG�WKH�IROORZLQJ�

7KH� FRUH� RI� $QGHUV¶� UHDVRQLQJ� LV� WKDW� ZKHUH� DQ� DFFXVHG� LV
HQWLWOHG�WR�D�FRXQVHOHG�DSSHOODWH�UHYLHZ��WKDW�ULJKW�VKRXOG�QRW�EH
GHQLHG� RU� GLPLQLVKHG� VROHO\� EHFDXVH� RI� LQGLJHQF\�� � +RZHYHU�
$QGHUV� GRHV� QRW� UHTXLUH� WKDW� FRXQVHO� EH� IRUFHG� WR� SXUVXH� D
ZKROO\� IULYRORXV�DSSHDO� MXVW�EHFDXVH�KLV� FOLHQW� LV� LQGLJHQW�� � 7KH
PDMRU� WKUXVW�RI�$QGHUV�ZDV� WR� DVVXUH� D�FDUHIXO� DVVHVVPHQW� RI
DQ\�DYDLODEOH�FODLPV�WKDW�DQ�LQGLJHQW�DSSHOODQW�PLJKW�KDYH���7KDW
HQG� LV� DFKLHYHG� E\� UHTXLULQJ� FRXQVHO� WR� FRQGXFW� DQ� H[KDXVWLYH
H[DPLQDWLRQ�RI�WKH�UHFRUG�DQG�E\�DOVR�SODFLQJ�WKH�UHVSRQVLELOLW\
RQ�WKH�UHYLHZLQJ�FRXUW�WR�PDNH�DQ�LQGHSHQGHQW�GHWHUPLQDWLRQ�RI
WKH�PHULW�RI�WKH�DSSHDO�

&RPPRQZHDOWK�Y��0F&OHQGRQ�� ����3D�� ����� ����� ����$��G������� ����

�������� �,Q�IXUWKHU�LQWHUSUHWLQJ�$QGHUV�DQG� WKH�VLWXDWLRQV�SUHVHQWHG�ZKHQ

DSSRLQWHG� FRXQVHO� VHHNV� WR� ZLWKGUDZ� KLV� VHUYLFHV�� RXU� 6XSUHPH� &RXUW

RSLQHG�

,W� VKRXOG�EH� HPSKDVL]HG� WKDW� ODFN� RI�PHULW� LQ� DQ�DSSHDO� LV� QRW
WKH� OHJDO� HTXLYDOHQW� RI� IULYROLW\�� � $QGHUV� ³DSSHDUV� WR� UHVW
QDUURZO\� RQ� WKH� GLVWLQFWLRQ� EHWZHHQ� FRPSOHWH� IULYROLW\� DQG
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DEVHQFH� RI�PHULW�� 7KH� ODWWHU� LV� QRW� HQRXJK� WR� VXSSRUW� HLWKHU� D
UHTXHVW� E\� FRXQVHO� WR� ZLWKGUDZ�� QRU� WKH� JUDQWLQJ� RI� VXFK� D
UHTXHVW�E\�WKH�FRXUW�´

&RPPRQZHDOWK� Y�� 0F*HWK�� ���� $��G� ����� �������� �3D�6XSHU�

������TXRWLQJ�&RPPRQZHDOWK�Y��*UHHU������3D��������������������$��G

�����������������

�� ,Q� OLJKW�RI� WKH� IRUHJRLQJ� VWDQGDUG� RI� UHYLHZ�DQG�DSSOLFDEOH� FDVH� ODZ�

ZH�FRQFOXGH�WKDW�FRXQVHO�IDLOHG�WR�FRPSO\�ZLWK�$QGHUV���:KLOH�UHYLHZLQJ�DQ

$QGHUV� EULHI� LQ� &RPPRQZHDOWK� Y�� 7KRPDV�� ���� $��G� ���� �3D�6XSHU�

�������ZH�VWDWHG�WKH�IROORZLQJ�

7KHUH�DUH�WZR�SXUSRVHV� WR�EH�VHUYHG�E\�FRXQVHO¶V� ILOLQJ� D� EULHI
WKDW�UHIHUV�WR�DQ\WKLQJ�LQ�WKH�UHFRUG�WKDW�PLJKW�DUJXDEO\�VXSSRUW
WKH�DSSHDO�������LW�JLYHV�WKH�UHYLHZLQJ�FRXUW�D�EDVLV�XSRQ�ZKLFK
WR� GHFLGH� LI� WKH� DSSHDO� LV�� LQ� IDFW�� IULYRORXV�� DQG� ���� LW� JLYHV
LQGLJHQW� GHIHQGDQWV�� ³DV� QHDUO\� DV� LV� SUDFWLFDEOH´� WKDW�ZKLFK� LV
JXDUDQWHHG� WKHP� XQGHU� WKH� 6L[WK� DQG� WKH� )RXUWHHQWK
DPHQGPHQWV��WKH�ULJKW�WR�FRXQVHO��DQG��LQ�WKH�SURFHVV��SURWHFWV
FRXQVHO�IURP�LQHIIHFWLYHQHVV�DOOHJDWLRQV��

7KRPDV�� ���� $��G� DW� ��������� � +HUHLQ�� FRXQVHO¶V� EULHI� IDLOV� WR� DFKLHYH

HLWKHU� RI� WKH� DERYH�VWDWHG� SXUSRVHV� VHW� IRUWK� LQ� 7KRPDV�� VXSUD�� � 2WKHU

WKDQ�D�VSDUVH�UHQGLWLRQ�RI�WKH�SURFHGXUDO�KLVWRU\�WKDW�LQFOXGHV�QR�UHIHUHQFH

WR� DSSHOODQW¶V� JXLOW\� SOHD�� FRXQVHO¶V� EULHI� GRHV�QRW� UHIHU� WR� DQ\�SDUW� RI� WKH

UHFRUG���0RUHRYHU��FRXQVHO¶V�JHQHUDOL]HG��VL[�VHQWHQFH�DUJXPHQW�FRQWDLQV�QR

FRQWH[WXDO�UHOHYDQFH�WR�DSSHOODQW¶V�VLWXDWLRQ�DQG�IDLOV�WR�DGGUHVV�WKH�FODLP�RI

KLV�RZQ�LQHIIHFWLYHQHVV�

�� $OWKRXJK�WKLV�ILQGLQJ�ZRXOG�RUGLQDULO\�UHTXLUH�WKLV�FRXUW�WR�UHPDQG�DQG

RUGHU�FRXQVHO�WR�ILOH�HLWKHU�DQ�DGYRFDWH¶V�EULHI�RU�D�SURSHU�$QGHUV�EULHI��ZH
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ILQG� WKH� OHJDO� LVVXHV� VXUURXQGLQJ� DSSHOODQW¶V� GHQLDO� RI� KLV� SHWLWLRQ� WR

ZLWKGUDZ� KLV� JXLOW\� SOHD� WR� EH� PHULWRULRXV�� � 1RW� RQO\� DUH� UHTXHVWV� WR

ZLWKGUDZ� JXLOW\� SOHDV� SULRU� WR� VHQWHQFLQJ� OLEHUDOO\� SHUPLWWHG�� EXW� DOVR� WKH

&RPPRQZHDOWK� IDLOHG� WR� VKRZ� WKDW� LW� ZRXOG� EH� VXEVWDQWLDOO\� SUHMXGLFHG� E\

WKH�JUDQWLQJ� RI� DSSHOODQW¶V� SHWLWLRQ�� � 7KHUHIRUH�� FRXQVHO¶V� FRQFOXVLRQ� DERXW

WKH�IULYROLW\�RI�DSSHOODQW¶V� OHJDO� LVVXHV�RQ�DSSHDO� LV�HUURQHRXV��DQG�FRXQVHO

VKRXOG�KDYH�ILOHG�DQ�DGYRFDWH¶V�EULHI�

�� 3HQQV\OYDQLD�5XOH�RI�&ULPLQDO�3URFHGXUH�����VWDWHV�WKDW�³>D@W�DQ\�WLPH

EHIRUH�VHQWHQFH��WKH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��SHUPLW�RU�GLUHFW�D�SOHD�RI

JXLOW\�WR�EH�ZLWKGUDZQ�DQG�D�SOHD�RI�QRW�JXLOW\�VXEVWLWXWHG�´��7ZR�GLIIHUHQW

VWDQGDUGV� H[LVW� IRU� UHYLHZLQJ� UHTXHVWV� WR� ZLWKGUDZ� D� JXLOW\� SOHD� SULRU� WR

VHQWHQFLQJ� DQG� WKRVH� WKDW� DUH� PDGH� DIWHU� VHQWHQFLQJ��� � ,Q� WKH� FDVH� RI

&RPPRQZHDOWK� Y�� )RUEHV�� ���� 3D�� ����� ���� $��G� ���� �������� RXU

6XSUHPH� &RXUW� VHW� IRUWK� WKH� VWDQGDUGV� IRU� GHWHUPLQLQJ� ZKHQ�� DV� KHUH�� D

UHTXHVW� WR� ZLWKGUDZ� D� JXLOW\� SOHD� PDGH� SULRU� WR� VHQWHQFLQJ� VKRXOG� EH

JUDQWHG�� � 7KH� &RXUW� EHJDQ� E\� VWDWLQJ� WKDW� ³DOWKRXJK� WKHUH� LV� QR� DEVROXWH

ULJKW�WR�ZLWKGUDZ�D�JXLOW\�SOHD��SURSHUO\�UHFHLYHG�E\�WKH�WULDO�FRXUW��LW�LV�FOHDU

WKDW� D� UHTXHVW� PDGH� EHIRUH� VHQWHQFLQJ� �� �� �� VKRXOG� EH� OLEHUDOO\� DOORZHG�´

)RUEHV������$��G�DW�������7KH�&RXUW�WKHQ�SURYLGHG�WKH�IROORZLQJ�WHVW�

����������������������������������
� 6HH� &RPPRQZHDOWK� Y�� 0XQW]�� ���� $��G� ��� �3D�6XSHU�� ������FLWLQJ
&RPPRQZHDOWK�Y��6WDUU������3D�����������$��G��������������D�VKRZLQJ
RI�SUHMXGLFH�RQ�WKH�RUGHU�RI�PDQLIHVW�LQMXVWLFH�LV�UHTXLUHG�ZKHQ�FRQVLGHULQJ�D
SHWLWLRQ�WR�ZLWKGUDZ�D�JXLOW\�SOHD�VXEPLWWHG�WR�D�FRXUW�DIWHU�VHQWHQFLQJ�VLQFH
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>,@Q� GHWHUPLQLQJ� ZKHWKHU� WR� JUDQW� D� SUH�VHQWHQFH� PRWLRQ� IRU
ZLWKGUDZDO�RI�D� JXLOW\� SOHD�� ³WKH� WHVW� WR� EH� DSSOLHG�E\� WKH� WULDO
FRXUWV� LV� IDLUQHVV�DQG� MXVWLFH�´� � ,I� WKH� WULDO� FRXUW� ILQGV� ³DQ\� IDLU
DQG�MXVW�UHDVRQ´��ZLWKGUDZDO�RI�WKH�SOHD�EHIRUH�VHQWHQFH�VKRXOG
EH� IUHHO\� SHUPLWWHG�� XQOHVV� WKH� SURVHFXWLRQ� KDG� EHHQ
³VXEVWDQWLDOO\�SUHMXGLFHG�´

,G�������$��G�DW�����

��� ,Q�DSSO\LQJ� WKH� ³)RUEHV� WHVW´�� RXU� 6XSUHPH�&RXUW� KDV� EHHQ� TXLFN� WR

UHYHUVH�ORZHU�FRXUWV�IRU�GHYLDWLQJ�IURP�WKLV�OLEHUDO�VWDQGDUG���,Q�WKH�FDVH�RI

&RPPRQZHDOWK� Y�� 5DQGROSK�� ���� 3D�� ����� ���� $��G� ����� �������� D

GHIHQGDQW�� ZKR� FRQIHVVHG� WR� SROLFH� DERXW� KLV� SDUWLFLSDWLRQ� LQ� QXPHURXV

EXUJODULHV��HQWHUHG�RSHQ�SOHDV�RI�JXLOW\�WR�DOO�WKH�FKDUJHG�FULPHV���7KH�WULDO

FRXUW�FRQGXFWHG�D�VXIILFLHQW��RQ�WKH�UHFRUG�FROORTX\���)XUWKHUPRUH��WKH�WULDO

FRXUW� LQIRUPHG� WKH� GHIHQGDQW� WKDW� DQ\� DWWHPSW� WR� ZLWKGUDZ� D� JXLOW\� SOHD

VKRXOG�EH�GRQH�EHIRUH�VHQWHQFLQJ�DQG�WKDW�DQ\�DWWHPSW�WR�ZLWKGUDZ�D�JXLOW\

SOHD� DIWHU� VHQWHQFLQJ� ZRXOG� EH� VHYHUHO\� OLPLWHG�� � 2Q� WKH� GDWH� RI� WKH

GHIHQGDQW¶V� VFKHGXOHG�VHQWHQFLQJ�� WKH�GHIHQGDQW� LQIRUPHG�KLV�FRXQVHO� WKDW

KH�ZLVKHG�WR�ZLWKGUDZ�KLV�JXLOW\�SOHDV�EDVHG�XSRQ�KLV�LQQRFHQFH���7KH�WULDO

FRXUW� IRFXVHG�XSRQ� WKH�YDOLGLW\�RI� WKH�GHIHQGDQW¶V� JXLOW\� SOHD� FROORTX\�DQG

GHQLHG�WKH�GHIHQGDQW¶V�UHTXHVW�WR�ZLWKGUDZ�

��� ,Q� YDFDWLQJ� WKH� 6XSHULRU� &RXUW¶V� DIILUPDQFH� RI� WKH� WULDO� FRXUW� LQ

5DQGROSK��RXU�6XSUHPH�&RXUW�VWDWHG�WKDW�³>Z@H�ZLVK�WR�PDNH�LW�FOHDU�WKDW

ZH� GR� QRW� QRZ�� QRU� KDYH� ZH� HYHU�� DEDQGRQHG�� DOWHUHG� RU� PRGLILHG� WKH

�������������������������������������������������������������������������������������������������������������
SHUPLWWLQJ�D�OLEHUDO�VWDQGDUG�DW�WKLV�VWDJH�PLJKW�HQFRXUDJH�WKH�HQWUDQFH�RI�D
SOHD�DV�D�VHQWHQFH�WHVWLQJ�GHYLFH��
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VWDQGDUG�DUWLFXODWHG�LQ�)RUEHV�UHJDUGLQJ�D�GHIHQGDQW¶V�DELOLW\�WR�ZLWKGUDZ�D

JXLOW\�SOHD�SULRU�WR�VHQWHQFLQJ�´� �5DQGROSK������$��G�DW��������7KH�&RXUW

SODFHG� FRQVLGHUDEOH� VLJQLILFDQFH� XSRQ� WKH� IDFW� WKDW� WKH� GHIHQGDQW� LQ

5DQGROSK� FOHDUO\� DVVHUWHG� KLV� LQQRFHQFH� DV� WKH� EDVLV� IRU� KLV� UHTXHVW� WR

ZLWKGUDZ� KLV� JXLOW\� SOHDV�� � ,G��� ���� $��G� DW� ������ � 0RUHRYHU�� WKH� &RXUW

IRXQG� WKDW� WKH� ³XQFRQWURYHUWHG� HYLGHQFH� RI� UHFRUG� IDLOV� WR� UHYHDO� WKDW� WKH

&RPPRQZHDOWK� ZRXOG� KDYH� VXIIHUHG� DQ\� SUHMXGLFH�� OHW� DORQH� VXEVWDQWLDO

SUHMXGLFH��KDG� >WKH� GHIHQGDQW¶V@�ZLWKGUDZDO� UHTXHVW� EHHQ� SHUPLWWHG�´� � ,G�

7KH�&RXUW�IRXQG�WKH�GHIHQGDQW¶V�SURFODPDWLRQ�RI�LQQRFHQFH�WR�EH�D�IDLU�DQG

MXVW�UHDVRQ�IRU�WKH�ZLWKGUDZDO�RI�KLV�JXLOW\�SOHD���,G���VHH�)RUEHV������$��G

DW�����

��� ,Q�WKH�FDVH�VXE�MXGLFH��DSSHOODQW�SHWLWLRQHG�WR�ZLWKGUDZ�KLV�JXLOW\�SOHD

SULRU� WR� VHQWHQFLQJ� DQG� DVVHUWHG� KLV� LQQRFHQFH� DV� WKH� EDVLV� IRU� KLV

ZLWKGUDZDO�� � �1�7�� ��������� DW� ������ � $IWHU� EHLQJ� DVNHG� E\� WKH� WULDO� MXGJH

ZKHWKHU�LW�ZRXOG�VXIIHU�SUHMXGLFH�E\�WKH�JUDQWLQJ�RI�DSSHOODQW¶V�SHWLWLRQ��WKH

&RPPRQZHDOWK�UHVSRQGHG�ZLWK�WKH�IROORZLQJ�

,� VHH�QR� HYLGHQFH� WKDW� ZH� VXESRHQDHG� ZLWQHVVHV� RU� RWKHUZLVH
FKDQJHG�RXU�SRVLWLRQ�LQ�UHOLDQFH�XSRQ�>DSSHOODQW¶V@�SOHD���,�JXHVV
ZH�ZRXOG�KDYH� ORVW� D� WULDO� GDWH�� DQG� RXU� FDVHV� REYLRXVO\� GRQ¶W
JHW�EHWWHU�ZLWK�WLPH��SDUWLFXODUO\�D�FDVH�RI�WKLV�QDWXUH�ZKHUH�ZH
KDYH� D� FKLOG� YLFWLP�ZLWQHVV�� EXW� EH\RQG� WKDW� ,� FDQ¶W� VD\�� � ,¶P
FHUWDLQO\�QRW�JRQQD�DJUHH�WR�VWDWH�RQ� UHFRUG� WKDW�WKHUH�ZDV�QR
SUHMXGLFH�� � ,¶P�QRW� JRQQD� H[DJJHUDWH� WKH� DPRXQW� RI� SUHMXGLFH
WKDW�WKHUH�ZDV�HLWKHU�

�1�7�� ��������� DW� ������ � :H� ILQG� WKDW� WKH� &RPPRQZHDOWK� IDLOHG� WR

GHPRQVWUDWH��PXFK�OHVV�DVVHUW��WKDW�LW�ZRXOG�VXIIHU�VXEVWDQWLDO�SUHMXGLFH�



-��6��������

�����

��� (YHQ� WKRXJK�5DQGROSK��VXSUD�� ZDV� GHFLGHG� DIWHU� WKH� ORZHU� FRXUW¶V

GHFLVLRQ�KHUHLQ��RXU�6XSUHPH�&RXUW�DSSOLHG�WKH�³)RUEHV�WHVW´�DV�LW�H[LVWHG�DW

WKH�WLPH�WKH�ORZHU�FRXUW�GHQLHG�DSSHOODQW¶V�SHWLWLRQ���6HH�5DQGROSK��VXSUD�

$FFRUGLQJ�WR�)RUEHV��VXSUD��D�FRXUW�PXVW�DOORZ�D�SUH�VHQWHQFH�UHTXHVW�WR

ZLWKGUDZ� D� JXLOW\� SOHD� LI� WKH� GHIHQGDQW� DVVHUWV� KLV� LQQRFHQFH� DQG� WKH

ZLWKGUDZDO� GRHV�QRW� UHVXOW� LQ� VXEVWDQWLDO� SUHMXGLFH� WR� WKH� &RPPRQZHDOWK�

6LQFH� DSSHOODQW¶V� SUH�VHQWHQFH� ZLWKGUDZDO� ZDV� EDVHG� XSRQ� KLV� LQQRFHQFH

DQG� WKH� &RPPRQZHDOWK� IDLOHG� WR� VKRZ� VXEVWDQWLDO� SUHMXGLFH�� DSSHOODQW¶V

FODLP�FRQFHUQLQJ�KLV�SHWLWLRQ�WR�ZLWKGUDZ�LV�PHULWRULRXV�

��� ,Q� DGGLWLRQ�� WKH� ORZHU� FRXUW¶V� UHOLDQFH� XSRQ� &RPPRQZHDOWK� Y�

.DVHFN\�� ���� $��G� ���� �3D�6XSHU�� ������� DQG�&RPPRQZHDOWK� Y�� &ROH�

����$��G������3D�6XSHU���������ZDV�PLVSODFHG���$OWKRXJK�ZH�DIILUPHG�WKH

GHQLDO�RI�SHWLWLRQV�WR�ZLWKGUDZ�JXLOW\�SOHDV�LQ�.DVHFN\�DQG�&ROH��ERWK�FDVHV

FRQWDLQHG�IDFWXDO�VFHQDULRV�GLIIHUHQW�IURP�WKDW�IDFHG�E\�DSSHOODQW�KHUHLQ���,Q

.DVHFN\��WKH�GHIHQGDQW�DVVHUWHG�KLV�LQQRFHQFH�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO

UDWKHU� WKDQ� LQ� KLV� SUH�VHQWHQFH� SHWLWLRQ� WR� ZLWKGUDZ� KLV� JXLOW\� SOHD�

.DVHFN\�� ���� $��G� DW� ����� � 0RUHRYHU�� WKH� GHIHQGDQW� ³KDG� EHHQ

LQVWUXPHQWDO�LQ�HIIHFWLQJ�H[WUHPH�GHOD\�WKURXJKRXW�WKLV�FDVH�RQ�WKH�EDVLV�RI

KLV� DOOHJHG� SRRU� SK\VLFDO� FRQGLWLRQ� DQG� DWWHQGDQW� KHDOWK� SUREOHPV�´� � ,G�

�HPSKDVLV�DGGHG��

��� ,Q�&RPPRQZHDOWK� Y�� &ROH�� VXSUD�� DSSHOODQW� HQWHUHG� D� JXLOW\� SOHD

RQO\� DIWHU� WKH� &RPPRQZHDOWK� EURXJKW� D� NH\� ZLWQHVV� IURP� *HRUJLD� WR
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3HQQV\OYDQLD���&ROH������$��G�DW�������3HUPLWWLQJ�WKH�GHIHQGDQW�LQ�&ROH�WR

ZLWKGUDZ� KLV� JXLOW\� SOHD� DIWHU� WKH� ZLWQHVV� KDG� UHWXUQHG� WR� *HRUJLD� ZRXOG

KDYH�DOORZHG�WKH�GHIHQGDQW�WR�XVH�KLV�PRWLRQ�WR�ZLWKGUDZ�IRU�WKH�³LPSURSHU

SXUSRVH�RI�JDPEOLQJ�RQ�WKH�&RPPRQZHDOWK¶V�DELOLW\�WR�SURGXFH�WKH�ZLWQHVV

IRU�D�VHFRQG�WULDO�´��&ROH������$��G�DW�������:H�REVHUYHG�WKDW�³>W@KLV�LV�WKH

W\SH�RI�SUHMXGLFH�WR�WKH�&RPPRQZHDOWK�DJDLQVW�ZKLFK�WKH�UXOH�ZDV�LQWHQGHG

WR�SURWHFW�´��,G�

��� $SSHOODQW¶V�SHWLWLRQ�WR�ZLWKGUDZ�KLV�JXLOW\�SOHD�SRVVHVVHV�QHLWKHU�RI�WKH

FKDUDFWHULVWLFV�WKDW�ZHUH�GHHPHG�E\� WKH�KROGLQJV�RI�.DVHFN\�DQG�&ROH� WR

UHTXLUH�WKH�GHQLDO�RI�KLV�SHWLWLRQ���$SSHOODQW�VXSSOLHG�D�IDLU�DQG�MXVW�UHDVRQ

IRU�WKH�SUH�VHQWHQFH�ZLWKGUDZDO�RI�KLV�JXLOW\�SOHD�� �6HH�5DQGROSK��VXSUD�

)XUWKHUPRUH�� WKH� &RPPRQZHDOWK� GLG� QRW� FODLP� WKDW� DSSHOODQW¶V�ZLWKGUDZDO

ZRXOG� EH� VXEVWDQWLDOO\� SUHMXGLFLDO� WR� WKHLU� FDVH�� � 7KHUHIRUH�� GHQLDO� RI

DSSHOODQW¶V� SHWLWLRQ� WR� ZLWKGUDZ� KLV� JXLOW\� SOHD� SXUVXDQW� WR� .DVHFN\� DQG

&ROH�ZDV�HUURQHRXV�

��� :H� YDFDWH� DSSHOODQW¶V� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� IRU

DSSRLQWPHQW�RI�QHZ�FRXQVHO�DQG�WULDO�VLQFH�����FRXQVHO�IDLOHG�WR�ILOH�D�EULHI�LQ

FRPSOLDQFH� ZLWK� $QGHUV� Y�� &DOLIRUQLD�� ��� DSSHOODQW¶V� OHJDO� LVVXHV

VXUURXQGLQJ�WKH�ZLWKGUDZDO�RI�KLV�JXLOW\�SOHD�DUH�PHULWRULRXV��DQG����FRXQVHO

ZDV�LQHIIHFWLYH�IRU�FRQFOXGLQJ�WKDW�DSSHOODQW¶V�OHJDO�LVVXHV�ZHUH�IULYRORXV�

��� -XGJPHQW� RI� VHQWHQFH� YDFDWHG�� � &DVH� UHPDQGHG� IRU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


