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In this appeal, we consider the reviewability of claims of ineffective assistance of

counsel on post-verdict motions and direct appeal under Commonwealth v. Bomar, 826

A.2d 831 (Pa. 2003), cert. denied, 540 U.S. 1115 (2004), and Commonwealth v. Grant,
813 A.2d 726 (Pa. 2002), including the question of whether ineffectiveness claims may
be considered if accompanied by a waiver of review as of right under the Post
Conviction Relief Act, 42 Pa.C.S. § 9541 et seq. (“PCRA”). For the reasons that follow,
we vacate the Superior Court’s order and remand to the trial court for proceedings
consistent with this Opinion.

By way of summary, we hold that Grant’s general rule of deferral to PCRA review
remains the pertinent law on the appropriate timing for review of claims of ineffective
assistance of counsel; we disapprove of expansions of the exception to that rule

recognized in Bomar; and we limit Bomar, a case litigated in the trial court before Grant




was decided and at a time when new counsel entering a case upon post-verdict motions
was required to raise ineffectiveness claims at the first opportunity, to its pre-Grant
facts. We recognize two exceptions, however, both falling within the discretion of the
trial judge. First, we appreciate that there may be extraordinary circumstances where a
discrete claim (or claims) of trial counsel ineffectiveness is apparent from the record and
meritorious to the extent that immediate consideration best serves the interests of
justice; and we hold that trial courts retain their discretion to entertain such claims. See
infra Part [11(C)(1).

Second, with respect to other cases and claims, including cases such as Bomar
and the matter sub judice, where the defendant seeks to litigate multiple or prolix claims
of counsel ineffectiveness, including non-record-based claims, on post-verdict motions
and direct appeal, we repose discretion in the trial courts to entertain such claims, but
only if (1) there is good cause shown,' and (2) the unitary review so indulged is
preceded by the defendant’'s knowing and express waiver of his entitlement to seek
PCRA review from his conviction and sentence, including an express recognition that
the waiver subjects further collateral review to the time and serial petition restrictions of

the PCRA.? In other words, we adopt a paradigm whereby unitary review may be

' As will be explained in Part 1I(C)(2) infra, in short sentence cases the trial court’s
assessment of good cause should pay particular attention to the length of the sentence
imposed and the effect the length of the sentence will have on the defendant’s realistic
prospect to be able to avail himself of collateral review under the PCRA.

2 Unitary review describes the defendant’s ability to pursue both preserved direct review
claims and collateral claims of trial counsel ineffectiveness on post-sentence motions
and direct appeal, and could aptly describe both exceptions we recognize today.
However, for purposes of this appeal, we intend the term only to describe the second
exception, ie., that hybrid review which would encompass full-blown litigation of
collateral claims (including non-record-based claims).
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available in such cases only to the extent that it advances (and exhausts) PCRA review
in time; unlike the so-called Bomar exception, unitary review would not be made
available as an accelerated, extra round of collateral attack as of right. See Part
[1I(C)(2). This exception follows from the suggestions of prior Court majorities respecting

review of prolix claims, if accompanied by a waiver of PCRA review. See

Commonwealth v. Wright, 961 A.2d 119, 148 n.22 (Pa. 2008); Commonwealth v. Liston,
977 A.2d 1089, 1095-1101 (Pa. 2009) (Castille, C.J., concurring, joined by Saylor and
Eakin, JJ.).

I

On December 8, 2005, appellee was charged with two counts of criminal use of a
communication facility,3 as well as single counts of delivery of cocaine, possession with
intent to deliver cocaine, and simple possession of cocaine.* Represented by retained
private counsel, appellee proceeded to a jury trial on November 7, 2006, and was found
guilty of all charges except one of the counts of criminal use of a communication facility.
The trial court sentenced appellee to three to six years of imprisonment on the delivery
charge and a concurrent sentence of two to four years on the criminal use of a
communication facility conviction, both with credit for time served. The other drug
convictions were deemed to merge for sentencing purposes.

Appellee filed a pro se notice of appeal to the Superior Court, which he later
withdrew. On May 2, 2007, appellee motioned for appointment of counsel in the trial

court, which the trial court granted, appointing the Centre County Public Defender’s

®18 Pa.C.S. § 7512(a).

435 P.S. § 780-113(a)(30), (a)(16).
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Office. On August 23, 2007, appellee filed a counseled PCRA petition seeking
reinstatement of his appeal rights due to trial counsel’s failure to file a requested direct
appeal. Appellee amended the petition on December 18, 2007, raising multiple
substantive claims of ineffective assistance of trial counsel. On May 16, 2008, following
an earlier evidentiary hearing, the PCRA court reinstated appellee’s direct appeal rights
nunc pro tunc, without addressing the substantive ineffectiveness claims.

Appellee filed a notice of appeal and a statement pursuant to Pa.R.A.P. 1925(b),
identifying eleven issues of ineffectiveness of trial counsel. On September 22, 2008,
the PCRA court issued its opinion pursuant to Rule 1925(a), briefly addressing the
merits of those ineffectiveness claims.

In his Superior Court brief, appellee pursued only three of the eleven claims of
ineffectiveness; he raised no preserved, direct review claims. The Superior Court panel
determined that appellee’s merits arguments were “misguided” because he should have
argued that the PCRA court, in its opinion reinstating appellee’s direct appeal rights
nunc pro tunc, had erred by failing to consider the effect of appellee’s amended PCRA
petition raising trial counsel’s ineffectiveness. The panel cited the Superior Court’s

then-recent en banc decision in Commonwealth v. Liston, 941 A.2d 1279 (Pa. Super.

2008) (en banc). Liston had held that, where a PCRA petitioner seeks reinstatement of
direct appeal rights nunc pro tunc and also raises claims of trial counsel ineffectiveness,
and the PCRA court grants reinstatement of direct appeal rights, the PCRA court must
also grant the petitioner leave to file post-sentence motions nunc pro tunc to provide the
PCRA and Superior Courts with a sufficient record to dispose of the ineffectiveness
claims. Id. at 1280. Following Liston, the Superior Court panel here remanded to the
PCRA court with instructions to permit appellee to file post-sentence motions nunc pro

tunc in which he could raise his ineffectiveness claims.
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In the meantime, the Commonwealth sought discretionary review of Liston, which

this Court granted. Commonwealth v. Liston, 959 A.2d 1248 (Pa. 2008) (per curiam

order). The Commonwealth in this matter then filed a petition for allowance of appeal,
arguing that this Court should hold the petition pending Liston. Alternatively, the
Commonwealth argued that the Superior Court's remand was unnecessary under
Bomar, even though appellee’s claims were raised in a PCRA petition rather than in
post-verdict motions, because the trial court had conducted an evidentiary hearing and
had eventually addressed the merits of the ineffectiveness claims in its opinion. On
August 17, 2009, three days after the Commonwealth filed its petition, we decided
Liston. We affirmed Liston’s sentence and vacated and disapproved of the Superior
Court’s holding that a reinstatement of appellate rights nunc pro tunc also requires
granting the defendant the right to file post-sentence motions nunc pro tunc.

Commonwealth v. Liston, 977 A.2d 1089.

By way of further background, the defendant in Liston filed a pro se PCRA
petition seeking reinstatement of his appellate rights nunc pro tunc, alleging
ineffectiveness of trial counsel for failing to file a requested direct appeal. The PCRA
court appointed new counsel, who filed an amended petition raising substantive claims
of ineffective assistance of trial counsel. The PCRA court determined that Liston’s trial
counsel was ineffective in failing to file the appeal and reinstated Liston’s direct appeal
rights; however, the court did not address the substantive ineffectiveness claims. Liston
then filed his direct appeal raising a single direct review issue involving the sufficiency of
the evidence, as well as the ineffectiveness claims he had raised in his PCRA petition.
The Superior Court en banc ruled only on the sufficiency claim and declined to consider
the ineffectiveness claims, relying on Grant’s holding that ineffectiveness claims should

be deferred to PCRA review.
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However, the Liston panel then went farther and fashioned an additional, broader
exception to Grant, based in part on Bomar. This new exception required that, when
direct appeal rights are reinstated nunc pro tunc, the trial court must also permit the
defendant to file post-sentence motions nunc pro tunc to raise new claims of ineffective
assistance of counsel for direct review. The court justified its new rule, in part, by
suggesting that it would “preserve valuable judicial time and resources” by sparing the
defendant the trouble of filing a PCRA petition after his direct appeal was litigated. 941
A.2d at 1284-85. The court then remanded to the trial court to permit Liston to file post-
sentence motions nunc pro tunc.

On the Commonwealth’s appeal to this Court, we vacated the Superior Court
decision in Liston to the extent that it remanded for filing post-sentence motions nunc
pro tunc, and we instead affirmed the judgment of sentence. Madame Justice
Greenspan, writing for the Court, emphasized Grant’s teaching that ineffectiveness
claims generally should be deferred until post-conviction review, and that only this Court
may create exceptions to the Grant rule. Liston, 977 A.2d at 1093. We further

explained that:

Clearly, the Superior Court's holding creates an exception to the Grant
rule in that it permits a defendant to obtain what is essentially collateral
review even before a direct appeal has been litigated. In Grant we
expressed a preference that review of ineffectiveness claims be deferred
until the post-conviction collateral review stage ... because we recognized
that “time is necessary for a petitioner to discover and fully develop claims
related to trial counsel ineffectiveness.” 813 A.2d at 737-38. Thus we
concluded that “[d]eferring review of trial counsel ineffectiveness claims
until the collateral review stage of the proceedings offers a petitioner the
best avenue to effect his Sixth Amendment right to counsel.” 813 A.2d at
738. While we created an exception to Grant in our decision in Bomar, we
have explicitly reiterated the general rule in Grant and further directed that
any exception to that general rule be accomplished only by this Court:
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Accordingly, we believe the best course of action is to
reaffirm our decision in Grant and reiterate that, as a general
rule, claims of ineffective assistance of counsel will not be
entertained on direct appeal. Moreover, we take this
opportunity to disapprove of any decisions of the Superior
Court that are to the contrary. ....

[Commonwealth v.] O'Berg, 880 A.2d [597,] 602 [(Pa. 2005)] (emphasis
added).

Liston, 977 A.2d at 1093-94.

The Liston Court went on to explain that the exception devised by the Superior
Court “was capable of undermining the very purpose and policy underlying Grant.”
Focusing on the Superior Court’s suggestion that its rule would conserve judicial
resources, we noted that the prospect of such an effect was “doubtful” because a
defendant favored by the Liston rule still retained the right to seek PCRA review as of
right if his direct appeal failed. Furthermore, we expressed concern with the fact that,
“the Superior Court's decision grants some defendants an additional automatic
opportunity to attack their convictions based on claims of ineffective assistance of

counsel, a recourse not available to all defendants. See Commonwealth v. Rega, 593

Pa. 659, 933 A.2d 997, 1030 (2007) (Castille, C.J., concurring) (in a concurring opinion,
then-Justice Castille commented that it is unfair to afford an additional avenue of relief
to certain defendants).” Id. at 1094.

This author, joined by Mr. Justice Saylor and Mr. Justice Eakin (thus representing
a majority of the five Justices participating in Liston), filed a concurring opinion which
joined the majority with the exception of one point, not relevant here, concerning
whether the Superior Court had improperly attempted to promulgate a new rule of
criminal procedure. The concurrence stated that the Court should “formally limit Bomar

to its pre-Grant, unitary review facts,” and direct the lower courts “not to indulge unitary,
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hybrid review in the post-verdict and direct review context, unless such review is
accompanied by an express, knowing and voluntary waiver of PCRA review.” The
concurrence noted that this approach would allow acceleration of collateral review in
some instances, “but would not, as would happen here under the Superior Court’s rule,
arbitrarily afford certain defendants both accelerated and multiple rounds of collateral
review.” Liston, 977 A.2d at 1096 (Castille, C.J., concurring). Mr. Justice Baer filed a
separate concurring opinion expressing, inter alia, a counterpoint to the view in this
author’s concurrence.

After our decision in Liston, this Court granted allocatur in this case, phrasing the
issue for review as follows:

Whether the claims of ineffective assistance of counsel which are the

exclusive subject of this nunc pro tunc direct appeal: (1) are reviewable

on direct appeal under Commonwealth v. Bomar, 826 A.2d 831 (Pa.

2003); (2) should instead be deferred to collateral review under the

general rule in Commonwealth v. Grant, 813 A.2d 726 (Pa. 2002) that

defendants should wait until the collateral review phase to raise claims of

ineffective assistance of counsel; or (3) should instead be deemed

reviewable on direct appeal only if accompanied by a specific waiver of

the right to pursue a first PCRA petition as of right. See Commonwealth v.

Wright, 961 A.2d 119, 148 n.22 (Pa. 2008) (“Prolix collateral claims should
not be reviewed on post-verdict motions unless the defendant waives his

right to PCRA review . . . .”); see also Commonwealth v. Liston, 977 A.2d
1089, 1095-1101 (Pa. 2009) (Castille, C.J., concurring, joined by Saylor,
J., & Eakin, J.).

Commonwealth v. Holmes, 996 A.2d 479 (Pa. 2010). This appeal presents pure

questions of law; therefore, our standard of review is de novo, and our scope of review

is plenary. Liston, 977 A.2d at 1092.
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The Commonwealth states that it will not address the Superior Court’s reasoning
below, since it is “clearly erroneous to the extent that it relied upon its decision in Liston,
which has since been overturned.” Brief of Appellant at 10. Addressing the Bomar
exception to Grant, the Commonwealth argues that appellee’s ineffectiveness claims
should not be deemed reviewable on direct appeal under Bomar even if they had been
accompanied by a specific waiver of his PCRA rights, but instead, the collateral claims
should be deferred until PCRA review, as dictated by Grant.

The Commonwealth traces the manner in which ineffectiveness claims have

been handled by the courts, beginning with Commonwealth v. Hubbard, 372 A.2d 687

(Pa. 1977), which required the defendant, upon pain of waiver, to raise ineffectiveness
claims at the first opportunity after new counsel enters an appearance. Id. at 695 n.6
(“ineffectiveness of prior counsel must be raised as an issue at the earliest stage in the
proceedings at which the counsel whose effectiveness is being challenged no longer
represents the defendant”). In 2002, Grant altered this construct, explaining that waiver
for purposes of the PCRA, see 42 Pa.C.S. § 9544(b), did not encompass claims of trial
counsel ineffectiveness where new counsel entered the case on direct appeal, and
mandating that ineffectiveness claims generally be deferred until post-conviction
proceedings. The next year, this Court recognized a limited exception to the Grant
deferral rule in Bomar, a direct capital appeal that was decided post-Grant but which
involved a pre-Grant procedure in the lower court — ie., Bomar's newly-appointed
counsel had filed comprehensive post-sentence motions raising ineffectiveness claims.
The Bomar trial court held evidentiary hearings, heard from trial counsel, and then

denied the ineffectiveness claims on the merits. The Commonwealth asserts that this
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Court determined that these circumstances presented an exception to the Grant deferral
rule because there was an extensive record regarding the ineffectiveness claims.
The Commonwealth adds that this Court has continued to recognize and apply

the Bomar exception in appropriate cases citing, as examples, Commonwealth v.

O’Berg, supra, Commonwealth v. Rega, supra, and Commonwealth v. Wright, supra.

The Commonwealth then notes that some Justices have expressed concerns with the
continued application of a Bomar-style exception in cases litigated post-Grant. And,
indeed, in a series of concurring opinions, this author and other Justices have
expressed the view that Bomar was not devised as a prospective exception affecting all
cases and inviting trial courts to permit unitary review on post-verdict motions, but
rather, represented an instance where the Court accepted the pre-Grant unitary review
record presented, and then decided that hybrid appeal. See Liston, 977 A.2d at 1097
(Castille, C.J., concurring, joined by Saylor and Eakin, JJ.); Rega, 933 A.2d at 1029
(Cappy, C.J., concurring); Rega, at 1029-33 (Castille, J., concurring, joined by Saylor,
J.); O'Berg, 880 A.2d at 603 (Castille, J., concurring). Accord Commonwealth v.

Montalvo, 986 A.2d 84, 111-12 (Pa. 2009) (Castille, C.J., concurring). The
Commonwealth notes that these expressions would limit Bomar to the narrow class of
cases in the same pre-Grant procedural posture as Bomar, i.e., ineffectiveness claims
raised on post-verdict motions because new counsel entered the case and, at that time,
was required to raise the claims pursuant to Hubbard.

The Commonwealth notes that the primary concern with an expansive
application of the Bomar exception is that it affords select defendants “two bites at the
collateral review apple,” while other defendants are permitted only the single collateral
review of right authorized by the PCRA. Brief of Appellant at 14 (quoting Rega, 933

A.2d at 1030 (Castille, J., concurring)). In addition, application of Bomar in post-Grant
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cases would inject arbitrariness as it essentially leaves the question of whether to award
an additional and accelerated round of collateral review within the trial judge’s
discretion. Such a prospect also thwarts one of the main purposes of Grant, which was
to eliminate the need for layering ineffectiveness claims to account for two prior levels of
lawyering. The Commonwealth further argues that this Court should expressly limit
Bomar and hold that all ineffectiveness claims, even if raised and developed below and
addressed by the trial court, must be deferred to PCRA review. According to the
Commonwealth, the disparate treatment inherent in a contrary course indicates the
need for uniform application of the Grant rule requiring that ineffectiveness claims be
deferred to PCRA review.

In conjunction with this concern for uniformity, the Commonwealth also argues
that this Court should not adopt the waiver procedure suggested by the Liston
concurrence, which would allow for unitary, hybrid review encompassing ineffectiveness
claims on post-verdict motions and direct appeal so long as the defendant waives his
right to pursue PCRA relief. The Commonwealth suggests that such a procedure will
not result in fewer PCRA petitions because a defendant can always file a timely second
PCRA petition attacking prior counsel’s effectiveness and the validity of his PCRA
waiver, allegations which, in turn, would require the layering of ineffectiveness claims
that Grant had sought to avoid. Thus, the Commonwealth concludes, a waiver
procedure would not have the intended effect of efficiency and equalizing the
opportunity for collateral review as of right.

In response, appellee argues that a Bomar-like exception should apply here
because his ineffectiveness claims were presented to the trial court in his PCRA
petition, even if they were not presented in post-verdict motions; a record, including

testimony from trial counsel, was made before nunc pro tunc reinstatement of his direct
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appeal rights was granted; and the trial court eventually addressed the merits of the
issues in its opinion. Simply stated, appellee’s position is that, so long as the record is
sufficient to review the ineffectiveness claims on his direct appeal, he should be
deemed entitled to review of the claims. Appellee notes that the Grant Court left the
door open to “the prospect of exceptions to the general rule of deferral of all ineffective
assistance of counsel claims to collateral review.” See Grant, 813 A.2d at 738 n.14.
Appellee further argues that the Bomar Court noted that the fact that Bomar’s
ineffectiveness claims were properly raised and preserved in the trial court was “a
circumstance not present in, or addressed by Grant.” Appellee cites the Bomar Court’s
observation that when trial counsel testified at an evidentiary hearing, and the trial court
addressed the merits of the ineffectiveness claims, the concerns that had led to the
Grant rule “are simply not present in this context.” Bomar, 826 A.2d at 853.

Appellee argues that, instead of applying Bomar and the Superior Court’s prior
decisions applying Bomar,® which should have led the Superior Court to address his
ineffectiveness claims, the panel here delayed decision on the merits and “foist[ed]
upon him a remedy he did not seek and from which he cannot benefit.” Appellee says
that he supported the Commonwealth’s allocatur petition in the hope that this Court
would remand to the Superior Court to rule on the merits of his ineffectiveness claims.
Brief for Appellee at 7.

Appellee further notes that, to the extent this Court’s concerns in this area are

with purposeful delays by defendants, delay does not serve his interests. He was

® Appellee cites the Superior Court’s decisions in Commonwealth v. Rossetti, 863 A.2d
1185 (Pa. Super. 2004), Commonwealth v. Simmons, 846 A.2d 142 (Pa. Super. 2004),
Commonwealth v. Blick, 840 A.2d 1025 (Pa. Super. 2004), and Commonwealth v.
Watson, 835 A.2d 786 (Pa. Super. 2003), all of which applied Bomar to situations where
the trial court permitted hybrid review.
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brought to this point not by a calculated decision, but rather, by trial counsel’s failure to
preserve issues and file a direct appeal and his derivative failure to apprise appellee
that, because no viable issues had been preserved for direct appeal, his proper
recourse was to file a PCRA petition alleging ineffective assistance of counsel at trial.
Appellee also takes issue with the suggestion in the concurrence in Montalvo that
Bomar should be limited to “Hubbard-era cases and . . . that there is no ‘Bomar

exception’ to Grant.” See Montalvo, 986 A.2d at 112 (Castille, C.J., concurring).

Appellee argues that there is nothing in Bomar suggesting that it was not a broad

exception to Grant or that it applied only to Hubbard-era cases. Instead, appellee
claims, Bomar makes clear that Grant anticipated exceptions and that a Bomar-like

exception was accepted in other jurisdictions. Appellee contends that Bomar should be

viewed as a viable mechanism whereby appellate courts can resolve ineffectiveness
claims on direct appeal.

Finally, appellee contends that, while capital defendants may benefit from the
delay occasioned by litigating a hybrid appeal under a Bomar type of exception, delay is
no ally of the typical defendant, such as himself, serving a term of years. Appellee also
argues that the concern that the Bomar procedure affords select defendants an
additional opportunity for collateral review is misplaced because any defendant who
files a serial PCRA petition may be permitted a second review as well. Appellee
concludes that the most expeditious course is where a trial court addresses a
defendant’s ineffectiveness claims and the appellate court rules on the merits of all

claims, direct and collateral.
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A
Preliminarily, we note that this case is not like Bomar, which was a capital case
litigated in the trial court, before Grant, under the Hubbard rule. New counsel, who
entered Bomar after the verdict, was both required and authorized to raise
ineffectiveness claims on post-verdict motions at that time and did so, a full hearing was
held where counsel testified, and the trial court ruled upon all claims. The trial court in
Bomar, in short, afforded the defendant the unitary review contemplated by the Capital
Unitary Review Act (“CURA”), 42 Pa.C.S. §§ 9570-79 (suspended; see In re
Suspension of Capital Unitary Review Act, 722 A.2d 676 (Pa. 1999) (explaining

suspension)) and required by Hubbard in instances where new counsel entered a case
at the post-verdict stage.6 This author, who wrote the Court’s opinion in Bomar, has

described the dynamic in Bomar as follows:

The post-trial litigation in Bomar commenced in 1999, three years before
this Court overruled Hubbard [in Grant]. Notwithstanding that this Court
had struck down the procedure-based unitary review paradigm for capital
cases envisioned by the General Assembly in [CURA], . . . the defendant
in Bomar essentially proceeded, in light of the trial judge's discretionary
post-verdict decisions, under a unitary review construct. This was not an
unusual circumstance in capital (and some non-capital) cases arising
during the Hubbard regime, since ineffectiveness claims were required to
be raised immediately by new counsel, under pain of waiver.

® In CURA, the General Assembly implemented a bifurcated, but simultaneous, post-trial
review procedure at the trial court level for both post-sentence motions and collateral
claims in capital cases, a procedure that would lead to a single unified appeal in this
Court. This Court suspended CURA based upon a concern that it did not create a new
substantive right or eliminate an existing substantive right, but merely provided a
procedure for courts to administer capital cases. The prescribed procedure conflicted
with then-existing court rules, and therefore, was deemed to violate Article V, Section 10
of the Pennsylvania Constitution. In re Suspension of CURA, 722 A.2d at 677.
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O'Berg, 880 A.2d at 603 (Castille, J., concurring). Ultimately, in Bomar, we determined

that the concerns informing Grant did not require deferral of the ineffectiveness claims

on that record:

This Court's holding in Grant was grounded upon concerns which
affected both the ability of the defendant to develop his claims and the
reviewing court's ability to consider the claims. Thus we noted that, when
appellate courts reviewed a claim of ineffective assistance of counsel
raised for the first time on appeal under Hubbard, there was rarely a trial
court opinion addressing the issue, which poses a “substantial impediment
to meaningful and effective appellate review.” 813 A.2d at 733—-34 (quoting
Commonwealth v. Lord, 553 Pa. 415, 719 A.2d 306, 308 (1998)). In
addition, we expressed concern that review under Hubbard frequently
obliged the appellate courts to consider matters not of record, a function
that appellate courts normally do not perform. . . . Finally, we noted the
difficult task that faced appellate counsel under Hubbard in attempting to
uncover and develop extra-record claims of counsel ineffectiveness in the
truncated time frame available on direct appeal review. . . . 813 A.2d at
734-36.

[Here,] there is [ ] a record devoted to the ineffectiveness claims. Indeed,
trial counsel testified at the hearings on appellant's post-sentence motions
concerning their versions of events at trial, their trial strategy, and their
reasons for the actions or inactions that present counsel alleges to be
improper. . . . In light of this ample record, there is no need to rely upon
extra-record sources, such as averments in appellate briefs or affidavits,
to resolve appellant's ineffectiveness claims. . . .

Bomar, 826 A.2d at 853-54. Given this distinction in posture between Grant and Bomar,

we crafted “an exception to the general rule of deferral in Grant” and proceeded to

decide the hybrid appeal. Id. at 855. The Bomar Court did not note or discuss the fact

that the unitary review afforded Bomar amounted to an extra round of collateral attack.’

! Notably, had CURA not been suspended and Bomar proceeded under that statute, he
would not have been able to pursue a PCRA petition as of-right following the failure of
(continued...)

[J-66-2013] - 15



In contrast, in the case sub judice, appellee’s ineffectiveness claims were raised

after Grant overruled Hubbard; they were not raised post-verdict, but in a PCRA petition

following a failure to timely appeal; and appellee sought hybrid relief: both reinstatement
of his direct appeal rights and review and relief premised upon his substantive, collateral
ineffectiveness claims. Since the PCRA petition was filed post-Grant, once appellee
secured reinstatement of his direct appeal, he had no obligation or right to pursue, and
the court had no obligation to indulge, claims of ineffective assistance of counsel and
unitary review. Nor did the trial court allow unitary review as a matter of its discretion.
Rather, a unitary review record was made here because, under pre-Grant Superior
Court authority governing PCRA cases where nunc pro tunc reinstatement of direct
appeal rights is awarded, the PCRA court was required to develop a record on the

ineffectiveness claims, even if could not award relief on them. See Commonwealth v.

Miranda, 442 A.2d 1133 (Pa. Super. 1982) (en banc); see also Liston, 977 A.2d at 1098

(Castille, C.J., concurring) (discussing Miranda).
When the Court accepted the unitary review, direct appeal record in Bomar, a

record which came about because of circumstances that no longer exist (the Hubbard

(...continued)

his unitary direct appeal. Under Section 9578 of CURA, “subsequent petitions” in
capital cases could be entertained only if they fell within one of three exceptions
(government interference; new facts; new constitutional right of retroactive effect) and
were filed within sixty days of the date the new claim could have been presented. In
short, PCRA petitions in CURA cases were subject to the same time-bar restrictions
that governed non-capital PCRA petitions not filed within one year of the judgment
becoming final. See 42 Pa.C.S. § 9545(b). Because CURA was suspended before
Bomar’s appeal, there was nothing to prevent him from filing a PCRA petition within one
year of our affirming his judgment of sentence and receiving full-blown PCRA review,
without being subiject to the time-bar restrictions (albeit, Bomar would have faced other
procedural hurdles and would have been obliged to layer any claims of counsel
ineffectiveness).
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rule), we neither explicitly nor implicitly suggested that trial courts should take measures
that would allow certain defendants to recreate the Hubbard-era unitary review that
occurred in Bomar and thereby award those defendants an additional, anticipatory
round of collateral attack. See O'Berg, 880 A.2d at 603, 605 (Castille, J.) (“In Bomar,
we engaged in direct appeal review of the defendant's ineffectiveness claims due to the
very unique circumstances of that case; we did not purport to approve such a review
paradigm prospectively, as a post-Grant matter. Rather, the Court merely took the
Hubbard-era record as we found it in Bomar, and proceeded to determine if direct
review, or a pointless deferral to PCRA review, of the collateral claims was
appropriate.”). Indeed, Bomar arose on this Court’'s non-discretionary capital appeal
docket; appeal was not by allowance, to consider whether to adopt or accept a
procedure, in all cases, which would allow for unitary review and an advance additional
round of collateral attack. And, as additional cases appeared on our docket where the
trial courts had permitted such hybrid review, the difficulties inherent in this
consequence of Bomar became more apparent. Those difficulties, outlined in the

concurring opinions in O’Berg, Rega and Liston, were never discussed by the Bomar

Court. Thus, it is not a sufficient answer to the review paradigm question we consider
today to say that Grant recognized that there may be exceptions to its rule of deferral,
and that Bomar represents just such an exception, which may be expanded. Rather,
the answer must come to terms with the issues implicated by the expansion that this

Court’s experience, since Grant and Bomar, has revealed.

B
The first opinion to question the propriety of a continuing and expansive

application of Bomar-style review was this author's concurrence in O’'Berg, a case

[J-66-2013] - 17



where this Court rejected a “short sentence exception” to Grant’s general rule requiring
deferral of ineffectiveness claims to PCRA review. The concurrence noted that
ineffectiveness claims are cognizable under the PCRA; Grant recognized that the PCRA
is the appropriate repository for such claims; and the Court was not obliged to permit
defendants to raise such collateral claims upon post-trial motions. 880 A.2d at 604-05
(Castille, J., concurring). At the same time, the concurrence recognized that there was
nothing in existing post-verdict practice to prevent trial courts from permitting unitary
review, a circumstance reflecting that the existing rules were drafted with Hubbard in
mind. Id. at 603. The concurrence then noted considerations which should attend any
determination to allow post-verdict unitary review in the wake of Grant, with the primary
focus being upon the propriety of affording select defendants an extra round of collateral

review:

[T]he jurisprudential underpinnings of Grant, the practical effect of
the decision, and the requirements of the PCRA necessarily call for a
careful reconsideration of post-trial practice ... . [A]ny consideration of
whether and when claims of ineffectiveness may appropriately be pursued
upon post-trial motions must account for the proper role played by the
PCRA, as well as the consequence that should follow upon a
determination that a defendant will be permitted to advance his collateral
claims and litigate them in some “unitary” post-trial proceeding and on
direct appeal. For instance, it seems logical that, in a case where the
defendant is serving a lengthy sentence, if the trial court is essentially
asked to permit a defendant to compress collateral/PCRA review into his
post-trial motions and direct appeal, the cost of doing so should be an
explicit waiver of the right to pursue a later petition as of right under the
PCRA. The post-verdict process should not be allowed to become a
vehicle by which a defendant secures a second round of collateral attack
as of right, raising new claims of ineffective assistance, where the PCRA
explicitly envisions a single collateral challenge, in the absence of the
extraordinary circumstances governing serial petitions as set forth in 42
Pa.C.S. § 9545(b).

Id. at 605-06 (footnotes omitted).
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Two years after O’Berg, in Rega, the Court reviewed a capital defendant’s
ineffectiveness claims on direct appeal, citing Bomar. Three of the six participating
Justices, however, writing from a concurring posture, voiced concerns over vesting
discretion in the trial courts to permit defendants to build a post-sentence record on
ineffectiveness claims, thus bringing the case within the supposed unitary review
exception represented by Bomar. This author’s concurrence, joined by Justice Saylor,
noted that “there is no statutory authorization for the redundant, of-right collateral
attacks that may result from hybrid direct appeal review.” Rega, 933 A.2d at 1030
(Castille, J., concurring, joined by Saylor, J.). The concurrence then summarized the
concerns in the O’Berg concurrence, and noted that: “Further reflection and
experience, including in this case, merely corroborates and strengthens [the] view that
prolix ineffectiveness claims should not be entertained as of right on post-verdict or
post-sentencing motions -- unless, perhaps, the defendant expressly enters a record
waiver of his of-right, first PCRA petition. Allowing pre-PCRA hybrid review raises
questions of avoidable delay, abuse, arbitrariness, and avoidable complication.” Id. at
1032. On the specific questions of arbitrariness and avoidable complications, the

concurrence explained that:

The question of arbitrariness arises because there are no existing
standards or guidelines governing when a trial judge should permit
litigation of ineffectiveness claims, or other collateral claims, on post-
verdict review or should defer [the claims] to review at the collateral stage.
Even those judges who entertain such claims may fail to hold an
evidentiary hearing, thereby impeding review and failing to satisfy Bomar.
Other judges may allow for review of select collateral claims, but not
others. It is impossible to imagine a workable discretionary rule which
allows some defendants a full, pre-PCRA collateral attack in the direct
appeal context, and confines others to preserved claims. Given the
existence of the PCRA as the presumptive repository for collateral claims,
the general rule should be that the defendant cannot expand post-verdict
motions and direct appeal to encompass collateral claims (at least, absent
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an agreement to waive his PCRA rights). There may be certain
fundamental, albeit collateral complaints (such as a relevant new and
retroactive rule of constitutional law) that require immediate vindication.
But, post-verdict motions should not become an accepted repository for
laundry lists of collateral-appropriate complaints, with concomitant delay,
such as occurred here—all in advance of a second round of statutorily-
authorized collateral attack via the PCRA as of right.

The question of avoidable complication is an inevitable byproduct of
entertaining ineffectiveness claims in advance of PCRA review. In a case
such as this one and Bomar, when the defendant finally proceeds to
PCRA review, he will have to couch his claims in terms of layered counsel
ineffectiveness, i.e., claiming that post-verdict/direct appeal counsel was
ineffective for failing to raise different and additional claims of ineffective
assistance of trial counsel. The question of how properly to approach
such “layered” ineffectiveness claims caused such difficulties that this
Court found it necessary to devise an appropriate protocol in
Commonwealth v. McGill, 574 Pa. 574, 832 A.2d 1014 (2003). Nor has
this Court fully come to terms with the standard for reviewing claims
sounding in the ineffectiveness of appellate and/or collateral counsel.
Such complications disappear, or at least are severely minimized, if we
devise and enforce a rational scheme consisting of a single direct review
of preserved claims, followed by one collateral attack as of right.

Id. at 1032-33.

The concurrence suggested that unitary review on post-verdict motions could be
appropriate, and would not be inconsistent with the suspension of CURA, but only if
accompanied by an explicit waiver of the defendant’s entitlement to PCRA review, and

that such a procedure could be adopted by the Court in its rule-making function:

| have no objection to a form of unitary review taking place on post-
verdict motions and direct appeal. Some defendants seek not delay, but
immediate vindication of a clear claim. But any such unitary review should
be a substitute for, and not an advance supplement to, PCRA review. A
single and binding, unitary review procedure is certainly what the General
Assembly envisioned for capital cases when it enacted CURA in 1995.
This Court suspended that sweeping legislation because it invaded our
exclusive procedural rule-making authority under the Pennsylvania
Constitution. ... But that action, premised upon existing conflict between
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the statute and the Criminal Rules, does not act as a bar to this Court
considering the advisability of altering our Criminal Rules to allow for
unitary review and, of course, that consideration can look to the intent,
purpose, and wisdom of the CURA model. We have also seen
modifications in the review of direct capital appeals and in PCRA review
generally, including Grant (which applies to all criminal cases) and the
elimination of the discretionary relaxed waiver doctrine (exclusive to
capital cases). Also, in the time since we suspended CURA, this Court
has seen firsthand the seemingly interminable delay that still exists in
capital review in Pennsylvania, notwithstanding our attempts to streamline
matters. It is time for the Court to take up the mantle and address,
through our rule-making authority, the advisability of adopting a procedure
by which unitary review may be achieved in an appropriate case. ....

Pending the result of [a formal rule change], | would take this
opportunity to disapprove of trial courts entertaining prolix collateral claims
on post-verdict motions, absent a concomitant waiver of PCRA review. ...

Id. at 1033.
Then-Chief Justice Cappy, the author of both Grant and O’Berq, filed a separate
concurrence in Rega, in which he expressed agreement with the concerns of this

1113

author’s concurrence that the Court “should examine more squarely the procedural
question of whether and when criminal defendants ... should be afforded the post-

verdict and direct appeal unitary review which occurred in Bomar.”” Rega, 933 A.2d at

1029 (quoting 933 A.2d at 1030 (Castille, J., concurring, joined by Saylor, J.)). Chief
Justice Cappy went on to express his “fear [ ] that continued employment of the ‘Bomar
exception’ will eventually swallow the rule we announced in Grant governing the
presentation of ineffectiveness claims.” Id.

Significantly, in Commonwealth v. Wright, 961 A.2d 119 (Pa. 2008), Mr. Justice

Eakin, speaking for a three-Justice majority of that four-Justice Court,® added another

voice embracing the concerns of the concurring Justices in Rega. Justice Eakin’s

8 A decision of this Court has binding effect if a majority of the participating Justices
joined the opinion. Commonwealth v. Mason, 322 A.2d 357, 358 (Pa. 1974).
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Opinion, which was joined by this author and Justice Saylor on this point, noted that:
“Prolix collateral claims should not be reviewed on post-verdict motions unless the
defendant waives his right to PCRA review, because the PCRA does not afford the right
to two collateral attacks.” 1d. at 148 n.22, (citing Rega, 933 A.2d at 1032-33 (Castille, J.,
concurring, joined by Saylor, J.) and Rega, 933 A.2d at 1029 (Cappy, C.J., concurring)).

The same three Justices, representing a majority of the five-Justice Court in
Liston, noted in concurrence that, consistently with this Court's signal in Wright, it “would
formally limit Bomar to its pre-Grant, unitary review facts, and ... would direct trial
judges and the Superior Court not to create or indulge unitary, hybrid review in the post-
verdict and direct appeal context, unless such review is accompanied by an express,
knowing and voluntary waiver of PCRA review.” The concurrence added that it would
make clear that there is no “Bomar exception” to Grant. The concurrence explained that
this approach “would allow for acceleration of collateral review in some instances, but
would not, as would happen under the Superior Court rule, arbitrarily afford certain
defendants both accelerated and multiple rounds of collateral review.” 977 A.2d at
1096, 1100 (Castille, C.J., concurring, joined by Saylor and Eakin, JJ.).

Consistently with the expressions of the Court majorities in Wright and Liston, the
Superior Court recently held that an appellate court cannot entertain ineffectiveness
claims on direct appeal absent the defendant’s waiver of his PCRA rights, thus rejecting
the appellant’s claim that the collateral issues were properly before the court pursuant to

Bomar. Commonwealth v. Barnett, 25 A.3d 371 (Pa. Super. 2011) (en banc). The en

banc panel held that the ineffectiveness claims should be deferred to collateral review,
citing the footnote in Wright and the three-Justice concurrence in Liston. The panel

reasoned as follows:

[T]his Court cannot engage in review of ineffective assistance of counsel
claims on direct appeal absent an “express, knowing and voluntary waiver
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of PCRA review.” Liston, 602 Pa. at 22, 977 A.2d at 1096 (Castille, C.J.,
concurring). With the proviso that a defendant may waive further PCRA
review in the trial court, absent further instruction from our Supreme Court,
this Court, pursuant to Wright and Liston, will no longer consider
ineffective assistance of counsel claims on direct appeal.

Id. at 377.
Strictly speaking, the issue of whether and when claims of ineffective assistance
of counsel should be entertained on post-verdict motions and direct appeal has already

been addressed and answered by a Court majority in Wright and Liston. On the other

hand, the cases generating those expressions did not enforce such a holding, and
review was granted in this case specifically to determine the issue. The issue having
been fully briefed, we are convinced that Wright and the Liston concurrence were
correct in their criticisms of the expansion of the Bomar exception, for the reasons

summarized above in our discussions of O’'Berg, Rega, Wright and Liston. Under the

“‘Bomar exception” as it has played out, some, but relatively few, defendants (including
Bomar) have been afforded an additional, anticipatory collateral attack upon their
judgments, embracing prolix claims of trial counsel ineffectiveness, often including non-
record-based claims, and all claims which are the proper subject of PCRA review. In
cases litigated post-Grant, only those defendants who hire or otherwise secure new
counsel during post-verdict proceedings may even attempt to seek unitary review, and
even within that small class, review will only be available if the trial court agrees to allow
a hybrid attack upon the judgment. Moreover, as Wright and the Liston concurrence
noted, there is no limiting principle to govern and identify which cases should be
permitted to proceed in unitary review fashion. It would be one thing if trial courts
permitted the practice only to capture exceptional claims, i.e., cases involving record-
based ineffectiveness claims of alleged obvious merit. But, experience has shown that

the exception, even in the post-Grant cases, has been invoked to permit litigation of
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numerous and relatively common claims of ineffectiveness of counsel which the trial

court, and the appellate court, later rejected. See, e.g., Wright, 961 A.2d at 148-57

(numerous claims, including non-record-based claims); Rega, 933 A.2d at 1018 (four

claims); Commonwealth v. Chmiel, 889 A.2d 501, 540 (Pa. 2005) (six claims). In
practice, the Bomar exception has operated as an extra round of collateral attack for
certain defendants, unauthorized by the General Assembly, and subject to no review
rationale beyond the discretion of the trial court.

This state of affairs cannot continue because of its inherently uneven application,
the complication it poses for later PCRA review, and the obvious tension between that
practice and the intended role of the PCRA in providing a single, full collateral
proceeding as of right to all defendants eligible to seek collateral relief. Accordingly, we
reaffirm Grant and hold that, absent the circumstances we address below, claims of
ineffective assistance of counsel are to be deferred to PCRA review; trial courts should
not entertain claims of ineffectiveness upon post-verdict motions; and such claims

should not be reviewed upon direct appeal.’

The next question is whether there are any circumstances where post-verdict
review encompassing ineffectiveness claims should be permitted. The Court majorities

represented in Wright and the Liston concurrence, and the Superior Court’s en banc

° It should be emphasized that although criminal defendants have a right to direct
appeal, they are not obliged to pursue such a course, but may instead proceed
immediately under the PCRA. If the defendant (as appellee here) believes that his only
viable claims are collateral ones, he need not await the failure of a direct appeal to
pursue his claims under the PCRA.
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decision in Barnett, opined that full-blown, hybrid review encompassing collateral claims
can be appropriate, if accompanied by an express waiver of the defendant's PCRA
rights. We will take up the propriety of that broad exception in Part (C)(2) infra.
Preliminarily, however, we note that this question of full-blown review of prolix claims of
ineffectiveness is subsumed within a more fundamental question, suggested by Grant,
concerning what extraordinary circumstances may warrant consideration of
ineffectiveness claims on post-verdict motions and direct appeal. It is important to
recognize the distinction between individual claims of ineffective assistance alleged to
be of such merit and importance as to warrant immediate review, and instances where
the defendant seeks review of a range of ineffectiveness claims and/or of non-record-
based claims — the circumstance represented in the cases which have permitted unitary

review under the Bomar exception.

1. Cases Posing Individual Claims Alleged to Warrant Exceptional Treatment

With respect to individual claims of ineffectiveness alleged to warrant exceptional
treatment, we note that, in the decision where the Court prospectively abrogated the
direct capital appeal relaxed waiver doctrine, we recognized that there may be claims of
“such primary constitutional magnitude” that we would reach them on appeal, even if the
claim was defaulted at trial, and notwithstanding the abrogation of relaxed waiver. See

Commonwealth v. Freeman, 827 A.2d 385, 402 (Pa. 2003). We believe that a similar

flexibility should be recognized with respect to certain ineffectiveness claims that
emerge at the post-verdict level. In short, there may be an extraordinary case where
the trial court, in the exercise of its discretion, determines that a claim (or claims) of

ineffectiveness is both meritorious and apparent from the record so that immediate
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consideration and relief is warranted. The administration of criminal justice is better
served by allowing trial judges to retain the discretion to consider and vindicate such
distinct claims of ineffectiveness, and we hereby approve such a limited exception to

Grant.'®

2. Cases Where Review is Sought of Prolix Claims

As noted, the sort of review represented by the cases construing Bomar as a
broad exception to the Grant rule has not involved discrete claims of ineffectiveness
reached because they were of obvious, record-based merit. To the contrary, the cases
have tended to involve advance litigation of multiple and fairly common ineffectiveness
claims, with the review differing from the comprehensive review available under the
PCRA only in its timing, and the trial court allowing review of the claims for reasons
other than to provide immediate relief on a claim of apparent merit. This circumstance

was true of Bomar itself; it is true of the later cases in which this Court employed the

Bomar exception; and it is this circumstance that was the subject of the concurring

expressions in O’Berg, Rega, and Liston, and the majority opinion in Wright. Indeed,

the concerns in Wright and Rega were specifically framed in terms of cases where
“prolix” claims of ineffectiveness were raised. As detailed above, Court majorities have
stated that this sort of unitary review, if permitted at all, should only proceed where

accompanied by a knowing, voluntary, and express waiver of PCRA review.

' To be clear, by recognizing the possibility of this exception, we do not suggest or
authorize trial judges to appoint new counsel post-verdict to search for ineffectiveness
claims. Ineffectiveness claims remain, as before, presumptively reserved for collateral
attack, and we are speaking only of the authority of the trial judge when actually
presented with individual claims alleged to warrant immediate review.
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As also explained above, litigation of ineffectiveness claims is presumptively for
collateral attack. On the other hand, there are salutary reasons why there should not be
an absolute impediment to the trial court, in its discretion, and for good cause shown,
permitting post-verdict review of multiple, and indeed comprehensive, ineffectiveness
claims if such review is accompanied by a waiver of PCRA rights appropriately tailored
(a point addressed separately below). Permitting broad and unitary review where there
is a waiver of PCRA rights does not raise the prospect of arbitrarily affording some
defendants two rounds of collateral review as of right, while denying that option to other
defendants; such a rule merely advances PCRA review. Advanced PCRA review is a
procedural benefit, to be sure; but there may well be cases warranting such a course.

Indeed, unitary review in an appropriate case may afford a benefit for both the
defense and the Commonwealth. The prospect of unitary review allows for more timely
litigation of strong collateral claims without having to forego direct review claims.
Unitary review also offers the prospect of the defendant locating witnesses and
developing collateral claims when the relevant events are fresher in the memories of
necessary witnesses. And, perhaps most importantly, unitary review offers defendants
who receive shorter prison sentences or probationary sentences the prospect of
litigating their constitutional claims sounding in trial counsel ineffectiveness; for many of
these defendants, post-appeal PCRA review may prove unavailable. See 42 Pa.C.S. §
9543(a)(1)(i) (to be eligible for relief, PCRA petitioner must be “currently serving a
sentence of imprisonment, probation or parole.”). Indeed, given the U.S. Supreme
Court’s recent decisional law emphasizing the constitutional primacy of claims involving

the ineffectiveness of trial counsel, see, e.q., Martinez v. Ryan, 566 U.S. 1, 132 S.Ct.

1309 (2012) (discussed in Part 1V, infra) and Trevino v. Thaler, 569 U.S. |, 133 S.Ct.
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1911 (2013) (extending Martinez), the option of unitary review in short sentence cases
is of particular value.

Mr. Justice Saylor's Concurring Opinion makes a strong case for finding that
defendants serving sentences so short as to be unlikely to avail themselves of PCRA
review should be entitled to post-verdict consideration of collateral claims of
constitutional magnitude as of right. Mr. Justice Baer makes the same basic point in his
Concurring Opinion. We recognize that it is difficult to postulate, at the post-verdict
stage, which sentences are sufficiently lengthy that PCRA review likely will not be
available should direct review fail."" Trial courts should err on the side of favoring the
vindication of constitutional rights otherwise susceptible to forfeiture. We trust that trial
courts, in short sentence cases where a request is made to litigate collateral claims in
the post-verdict scenario, will recognize these practical concerns and liberally allow for
unitary review.

Unitary review in appropriate cases may also offer a benefit to the
Commonwealth. A conviction that survives unitary review reaches a point of finality
sooner; and, in all cases subject to unitary review, the Commonwealth will know sooner
whether a case must be retried. Moreover, because unitary review will allow for
litigation of ineffectiveness claims closer to the time of trial, the Commonwealth should
be better positioned to respond to those claims and should be better positioned to
conduct retrials in those cases where that form of relief is granted; there is less time for
memories to fade, for withesses to disappear, efc.

Unitary review may also confer tangential benefits. Unitary review reduces the

instances where a new judge, unfamiliar with the trial, passes upon the ineffectiveness

" There is no requirement that the defendant be currently subject to imprisonment,
probation or parole in order to pursue a direct appeal.
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claims. And, unitary review would occur closer in time for trial counsel as well, when
counsel should have a better recollection of the reasons for the actions that form the
basis for ineffectiveness claims.

To be clear, to ensure that the unitary review described here would not offer a
benefit (beyond acceleration) not available to defendants who do not receive such
review, the accompanying PCRA waiver must embrace more than exhaustion of the
defendant’s first PCRA petition, but instead must make clear that any further collateral
attack is subject to the time-bar restrictions of Section 9545(b) (i.e., petition must be
filed within sixty days of date new claim could have been presented and must fall within
one of three exceptions: government interference; new facts; new constitutional right of
retroactive effect). The PCRA is commonly understood as contemplating a single
petition as of-right, filed within one year of the date the judgment becomes final, with
serial petitions subject to Section 9545(b). In fact, however, the restriction to three
exceptional claims raised within sixty days of accrual only applies to petitions filed more
than a year after the judgment becomes final. As a practical matter, few if any initial
PCRA petitions proceed to final judgment (including appeal) within a year of the
sentence, and thus all serial petitions will likely encounter the Section 9545(b)
restrictions.

Permitting unitary review on direct appeal, however, offers the prospect that, if
relief is denied, the defendant could file a PCRA petition within a year after the appeal,
and not be subject to the sort of serial petition bar that would face defendants not
afforded unitary review. Since unitary review effectively advances a PCRA attack to the
post-verdict stage, to equalize matters, the time spent litigating collateral issues on
unitary review must count toward the one year within which a PCRA petition must be

filed. Thus, the waiver of PCRA review that is a sine qua non of unitary review must

[J-66-2013] - 29



make clear to the defendant that any further collateral attack under the PCRA will be
subject to the restrictions in Section 9545(b). Notably, CURA treated PCRA petitions
precisely this way. See supra note 7.

There are other considerations attending unitary review that a trial court and
counsel should be mindful of, and that must be conveyed to the defendant before he
would waive PCRA review in order to secure unitary review. First, it is one thing for new
counsel on post-verdict review to read a cold record, notice some colorable but
defaulted claims, and decide to pursue claims of trial counsel ineffectiveness. But,
PCRA review is designed to embrace all cognizable claims deemed worth pursuing, in
counsel’'s judgment. Thus, counsel must be cognizant that the PCRA embraces
ineffectiveness claims other than record-based ones, which may require further
investigation and research, and the PCRA embraces claims other than ineffectiveness,
which likewise may require development. Unitary review should not be pursued where
it may compromise the fullness of the defendant’s options for collateral attack

represented by the PCRA, absent an appropriate waiver.'”> The more involved and

12 Notably, even under the Bomar exception, this Court cautioned that it would be
inappropriate to review claims of counsel ineffectiveness on direct appeal where it
appeared that new counsel’'s review was confined to record-based claims. See
Commonwealth v. May, 887 A.2d 750, 758 (Pa. 2005) (“Moreover, there is no reason to
believe that the record-based challenges here exhaust the universe of claims respecting
trial counsel's performance, both record-based and non-record-based, which might be
pursued in the fuller procedural time-frame made available for PCRA review.
Entertaining these claims now would likely involve piecemeal review and would
generate the future complication of requiring appellant to “layer” additional claims of
ineffectiveness upon PCRA review. Accordingly, to facilitate a more appropriate and
complete review of appellant's collateral claims, we dismiss the instant claims of
ineffective assistance of trial counsel without prejudice to appellant's right to pursue
those claims in a petition filed pursuant to the PCRA.”). See also Commonwealth v.
Powell, 956 A.2d 406, 428-29 (Pa. 2008); Commonwealth v. Pagan, 950 A.2d 270, 287-
88 (Pa. 2008).
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complicated the case, no doubt, the less likely it may be a candidate to waive the
defendant’'s PCRA rights in order to secure unitary review on post-verdict motions.
Second, as with the Court’s reposing discretionary authority in trial judges to
entertain individual, record-based claims of ineffective assistance of apparent merit, see
Part 1lI(C)(1), supra, our reposing of authority to consider unitary review of
comprehensive collateral claims, if accompanied by a PCRA waiver, is an exception
which does not displace the general rule represented by Grant. A court should agree to
such review only upon good cause shown and after a full PCRA waiver colloquy.
Furthermore, the trial court is not obliged to appoint new counsel to facilitate requests
for unitary review, or to indulge a defendant’s complaints about trial counsel.
Appointments of counsel generally continue through the appellate stage, and collateral
claims focusing on counsel’s performance presumptively should await collateral review.
And, again, it should be remembered that, in cases where the only viable issues are
collateral, and the sentence is of sufficient length that the defendant will likely satisfy the
PCRA custody requirement, the defendant always has the option of proceeding
immediately to PCRA review, without first pursuing a direct appeal. Ultimately, we trust
in the discretion of the trial courts to determine which cases present appropriate
circumstances to warrant post-verdict unitary review of prolix claims, contingent upon a

waiver of PCRA review.

Finally, in our consideration of the issues here, we have been mindful of the

pendency and ultimate decision in Martinez v. Ryan, 566 U.S. 1, 132 S.Ct. 1309 (2012),

a federal habeas corpus case involving a state prisoner from Arizona. Prior authority
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from the High Court had made clear that state prisoners do not “have a constitutional
right to counsel while mounting collateral attacks upon their convictions.” Pennsylvania

v. Finley, 481 U.S. 551, 555 (1987); see also Murray v. Giarratano, 492 U.S. 1, 10

(1989) (plurality). The Court had reasoned that, “[S]tates have no obligation to provide
[a post-conviction] avenue of relief ... and when they do, the fundamental fairness
mandated by the Due Process clause does not require that the State supply a lawyer as
well.” 481 U.S. at 557. Finley had a significant effect on federal habeas corpus review
of state convictions in instances where the prisoner sought to raise a constitutional
claim that he had defaulted in state court. Under settled federal law, claims properly
deemed procedurally defaulted in state court are generally unreviewable in federal
habeas proceedings. One narrow exception, however, is if the prisoner can show

‘cause and actual prejudice” to excuse the state waiver. See Coleman v. Thompson,

501 U.S. 722, 750 (1991) (“In all cases in which a state prisoner has defaulted his
federal claims in state court pursuant to an independent and adequate state procedural
rule, federal habeas review of the claims is barred unless the prisoner can demonstrate
cause for the default and actual prejudice as a result of the alleged violation of federal
law, or demonstrate that failure to consider the claims will result in a fundamental
miscarriage of justice.”). Because there is no federal constitutional right to counsel in a
state post-conviction proceeding, the Court in Coleman rendered an unqualified holding
that an attorney’s errors at that stage which caused the default did not establish “cause”
to allow federal consideration of the claims thereby waived. |d. at 753-55.

The question accepted for review in Martinez essentially asked the Court to

revisit Finley and Coleman and to extend a federal constitutional right to the assistance
of counsel on state collateral attack where that state collateral attack represented the

first opportunity to challenge trial counsel’s performance. The Martinez Court noted that
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the state of Arizona does not permit a convict alleging ineffective assistance of trial
counsel to raise such a claim on direct review, but instead requires those claims to be
litigated in state collateral proceedings. The petitioner in Martinez sought to raise a
claim of trial counsel ineffectiveness on federal review, but his lawyer on state collateral
attack (representing his only opportunity to challenge trial counsel’s performance) had
defaulted all trial counsel ineffectiveness claims. The issue accepted for review by the
U.S. Supreme Court in Martinez was stated as follows: “Whether a defendant in a state
criminal case who is prohibited by state law from raising on direct appeal any claim of
ineffective assistance of trial counsel, but who has a state-law right to raise such a claim
in a first post-conviction proceeding, has a federal constitutional right to effective
assistance of first post-conviction counsel specifically with respect to his ineffective-
assistance-of-trial-counsel claim.” 566 U.S. at __ , 132 S.Ct. at 1326 (quoting certiorari
petition).

The Martinez Court majority stated that, notwithstanding the “unqualified”
language in Coleman, it was an open question of constitutional law whether there was a
right to effective counsel in initial-review, state post-trial collateral proceedings if those
proceedings represented the first occasion to raise a claim of ineffective assistance at
trial. Id. at _ , 132 S.Ct. at 1315. Ultimately, the High Court elected to “reframe” the
issue in its opinion, and to fashion what the Court variously described as a “narrow

” [

exception,” “limited qualification” or “modification” to Coleman, bottomed on non-
constitutional, “equity” grounds. Thus, without holding that there was a constitutional
right to counsel on state collateral attack -- in any circumstance -- the Court held that
there might be a federal habeas corpus remedy — in the sense that an otherwise
defaulted claim of trial counsel ineffectiveness could receive de novo federal merits

review and relief could be awarded — in a single circumstance: where the trial counsel
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ineffectiveness claim was substantial and was defaulted in “initial review” state collateral
proceedings and that state initial collateral review represented the first opportunity,
under state law, to challenge trial counsel’s performance. In that single instance, the
ineffectiveness of collateral review counsel could be deemed “cause,” under Coleman,
to excuse a prisoner's procedural default of a trial counsel ineffectiveness claim.
“‘Where under state law, claims of ineffective assistance of trial counsel must be raised
in an initial-review collateral proceeding, a procedural default will not bar a federal
habeas court from hearing a substantial claim of ineffective assistance at trial if, in the
initial-review collateral proceeding, there was no counsel or counsel in that proceeding
was ineffective.” I1d. at __ , 132 S.Ct. at 1320. Just this past term, the High Court
extended the Martinez exception to include situations where, although a state does not
absolutely bar the prospect of raising ineffectiveness claims on direct appeal, as
Arizona did in Martinez, “the state procedural framework, by reason of its design and
operation, makes it highly unlikely in a typical case that a defendant will have a
meaningful opportunity to raise a claim of ineffective assistance of trial counsel on direct
appeal.” Trevino, 569 U.S. at ___, 133 S.Ct. at 1921 (construing Texas procedural law).

The Martinez Court recognized that there are “sound reasons” for a state to defer
consideration of ineffectiveness claims to collateral review: e.g., such claims often
depend upon evidence outside the trial record; direct appeal may not be as effective as
other proceedings for developing such claims; and there may not be adequate time
within governing appellate rules to allow for necessary expansion of the record.

Martinez, 566 U.S. at __ , 132 S.Ct. at 1318. Accord Trevino, 569 U.S. at __ , 133

S.Ct. at 1921 (“practical considerations, such as the need for a new lawyer, the need to
expand the trial court record, and the need for sufficient time to develop the claim, argue

strongly for initial consideration of the claim during collateral, rather than direct,

[J-66-2013] - 34



review.”). However, the Martinez Court held, there are “consequences” arising from the
choice to defer ineffectiveness claims that will affect the State’s ability to argue, upon
later federal habeas review, that the defendant defaulted trial counsel ineffectiveness
claims by failing to raise them in state court. “By deliberately choosing to move trial
ineffectiveness claims outside of the direct-appeal process, where counsel is
constitutionally guaranteed, the State significantly diminishes prisoners’ ability to file
such claims. It is within the context of this state procedural framework that counsel’s
ineffectiveness in an initial-review collateral proceeding qualifies as cause for a
procedural default.” 566 U.S. at ___, 132 S.Ct. at 1318. In explaining its equitable
determination, the Court noted that, by avoiding a constitutional ruling, it afforded

flexibility to the States:

A constitutional ruling would provide defendants a freestanding
constitutional claim to raise; it would require the appointment of counsel in
initial-review collateral proceedings; it would impose the same system of
appointing counsel in every State; and it would require a reversal in all
state collateral cases on direct review from state courts if the States'
system of appointing counsel did not conform to the constitutional rule. An
equitable ruling, by contrast, permits States a variety of systems for
appointing counsel in initial-review collateral proceedings. And it permits a
State to elect between appointing counsel in initial-review collateral
proceedings or not asserting a procedural default and raising a defense on
the merits in federal habeas proceedings. In addition, state collateral
cases on direct review from state courts are unaffected by the ruling in this
case.

Id.at__ ,132 S.Ct. at 1319-20.

Martinez is significant in its emphasis on the centrality of claims of ineffective
assistance of trial counsel. Indeed, the Court stressed at some length the “bedrock”
importance of effective counsel at trial and the derivative importance of opportunities to
litigate claims of trial counsel ineffectiveness, which the Court went so far as to

characterize as claims of “trial error.” Id. at _ , 132 S.Ct. at 1317-18. Accord Trevino,
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569 U.S. at __ , 133 S.Ct. at 1921 (“The right involved — adequate assistance of
counsel at trial — is similarly and critically important.”). The Court’s cause and prejudice
holding, in essence, created a federal safety valve to allow for a third level of review —
exclusively federal — if the subject claim involved a trial default, and initial collateral
review counsel did not recognize it.

The potential complication for this Court is whether this new federal habeas
regime should affect our thinking concerning the specific claims presented on this
appeal, which involve establishing appropriate review paradigms for claims of ineffective
assistance of trial counsel. The parties did not brief Martinez nor have there been any
post-submission communications concerning the case. As the Court made clear,
Martinez did not recognize a new constitutional right that the States are obliged to
accommodate in any specific fashion. But, the case does establish a new federal
habeas corpus consequence that jeopardizes both a Pennsylvania procedural default
rule and the State’s power and right to pass upon constitutional claims in the first
instance. In short, this new equitable rule in practice can be just as coercive as the
recognition of a new right.

The new rule in Martinez fits into the Pennsylvania review paradigm as follows.
As a result of the terms of the PCRA, limitations on the power of counsel to accuse
himself of ineffectiveness, and a case such as Grant, which was powered in part by
fidelity to the approach to ineffectiveness claims directed by the PCRA, claims of
ineffective assistance of trial counsel in Pennsylvania generally are deferred to PCRA

review and generally are not available on direct appeal. As the Martinez and Trevino

Courts recognized, and as this Court developed at length in Grant, there are legitimate

reasons to defer the claims.
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Notably, Pennsylvania is more accommodating of collateral claims than some
other states. Thus, by procedural rule, Pennsylvania goes farther than is required by
the federal Constitution and affords PCRA petitioners a rule-based right to counsel on
initial PCRA petitions. See Pa.R.Crim.P. 904. Moreover, claims of ineffective
assistance of trial counsel are cognizable under the PCRA, 42 Pa.C.S. § 9543(a)(2)(ii),
and such claims routinely form the bulk of the claims raised on initial PCRA review — as
they were the focus of the PCRA petition filed in the case sub judice. This Court has
also held that the right to counsel conferred on initial PCRA review means “an

enforceable right” to the effective assistance of counsel. Commonwealth v. Albrecht,

720 A.2d 693, 699-700 (Pa. 1998) (citing Commonwealth v. Albert, 561 A.2d 736, 738

(Pa. 1989)). This recognition anticipates the Martinez Court’s focus -- albeit our focus
was not confined to a single class of claims, such as the defaulted trial counsel
ineffectiveness claims of concern in Martinez and Trevino.

Nevertheless, there is no formal mechanism in the PCRA for a second round of
collateral attack focusing upon the performance of PCRA counsel, much less is there a
formal mechanism designed to specifically capture claims of trial counsel
ineffectiveness defaulted by initial-review PCRA counsel. Frankly, this Court has
struggled with the question of how to enforce the “enforceable” right to effective PCRA
counsel within the strictures of the PCRA, as the statute was amended in 1995. Our
recognition of an enforceable right to effective PCRA counsel pre-dated those
amendments, which imposed both serial petition restrictions and timing restrictions upon
collateral challenges. The question of whether and how to vindicate the right to
effective PCRA counsel has been discussed at length in majority opinions and in

responsive opinions in cases such as Commonwealth v. Ligons, 971 A.2d 1125 (Pa.

2009) and Commonwealth v. Pitts, 981 A.2d 875 (Pa. 2009). But, the Justices have not
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been of one mind respecting how to resolve the issue, and no definitive resolution has
emerged.

Martinez would appear to provide a solution of sorts, at least respecting defaulted
new claims of trial counsel ineffectiveness. As matters currently exist, it would appear
that if the federal courts deem Pennsylvania to be the equivalent of Arizona or Texas in
its treatment of claims of trial counsel ineffectiveness on direct appeal, federal courts
sitting in habeas corpus review of final Pennsylvania convictions may elect not to
respect our “one full counseled appeal, one full counseled PCRA review” paradigm, at
least as to claims of trial counsel ineffectiveness not raised by PCRA counsel, and may
review such new claims on the merits, in the first instance, as an “equitable” matter.
Recognizing this prospect, however, we do not believe that the High Court’s decision in
Martinez requires, or counsels, a different result than what we have determined here.

The existing Pennsylvania review paradigm for ineffectiveness claims, which has
been the focus of this appeal, predates and does not purport to account for the new rule
in Martinez. The question here is not whether Pennsylvania should, or must, provide a
second round of collateral review as of right to capture claims of PCRA counsel
ineffectiveness for defaulting claims of trial counsel ineffectiveness — and if it should or
must, whether that recalibration is a matter for the General Assembly or the Court. As
the High Court noted, a state could determine to allow claims of ineffective assistance of
initial-review counsel to be litigated in federal court in the first instance, under the rubric
of cause for procedural default. In that environment, “When faced with the question
whether there is cause for an apparent default, a State may answer that the ineffective-
assistance-of-counsel claim is insubstantial, i.e., it does not have any merit or that it is
wholly without factual support, or that the attorney in the initial-review collateral

proceeding did not perform below constitutional standards.” Martinez, 566 U.S. at |
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132 S.Ct. at 1319. The question of whether to take measures to otherwise account for
the concerns of Martinez is one of policy, and it should await either the action of the
General Assembly — in response to Martinez and cases such as Ligons and Pitts -- or a
case where the issue is properly joined.

Instead, the distinct, procedural question on this appeal concerns the proper
roles for direct appeal and the PCRA respecting claims of trial counsel ineffectiveness.
The question implicates the terms of the PCRA, the difficulties in litigating
ineffectiveness claims on direct review, and the issue of equal treatment which we have
discussed earlier in this Opinion. The reasons favoring deferral of ineffectiveness
claims already have been addressed at length in Grant and nothing in Martinez or

Trevino operates to alter that calculus. We recognize that the High Court has so far

framed its concern in terms of state review paradigms where trial counsel
ineffectiveness claims categorically (Martinez) or “systemically” (Trevino) cannot be
raised on direct appeal. But, the area obviously is dynamic; for example, it is not
difficult to imagine the Court expanding its approach to individual cases, i.e., holding
that the Martinez remedy may be made available if the defendant in fact did not have an
opportunity, in his own case, to raise ineffectiveness claims on direct appeal. This
Court’'s motivation in cases such as Grant and the one sub judice has not been to
address or blunt such concerns; our focus has been on fashioning a procedure that
comports with the terms and role of the PCRA, the hindrances to reviewing
ineffectiveness claims on direct appeal, and recognition of an exception that affords a
measure of equalization of authorized opportunities for review.

\"
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The order of the Superior Court is vacated and the case is remanded to the trial

court for proceedings consistent with this Opinion.

Messrs. Justice Saylor, Baer and Stevens join the opinion.

Mr. Justice Saylor files a concurring opinion.

Mr. Justice Eakin files a concurring opinion in which Mr. Justice McCaffery joins.
Mr. Justice Baer files a concurring opinion.

Madame Justice Todd files a concurring opinion in which Mr. Justice McCaffery

joins.
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