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MADAME JUSTICE NEWMAN     FILED: February 8, 2006 
 

CONCURRING STATEMENT 
 

This appeal by Diane Koken, the Insurance Commissioner of the Commonwealth of 

Pennsylvania (Commissioner Koken), arises from an Order of the Commonwealth Court 

that denied Commissioner Koken's Motion to Dismiss Objections filed by Palm Springs 

General Hospital and Baptist Health South Florida Hospital (collectively, the "Hospitals") 

and granted the Hospitals direct access to reinsurance proceeds from the Southern 

California Physician's Insurance Exchange ("Southern").  This Court vacates the decision of 

the Commonwealth Court, which was without the benefit of our decision in Koken v. 

Villanova Ins. Co., 878 A.2d 51 (Pa. 2005). 

I authored a Dissenting Statement in Villanova, taking the position that unless the 

reinsurance contract specifically provides for payments to the individually named insured, 
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the liability of the reinsurer is intended to run to the estate of the insolvent insurer.  Id. at 57.  

As such, I maintained that the corporate policyholders must be directed to do what is 

required of all policyholders--pursue collection through the statutory means established by 

the legislature for liquidation by filing a claim with the receiver and/or with the state 

guaranty association.  Id.  I recognize that the Commonwealth Court's Majority Opinion in 

Villanova, which this Court affirmed by per curiam order, now reflects the prevailing law on 

the issue of whether a direct insured is entitled to receive direct payments from reinsurers, 

but I remain convinced that this is contrary to the statutory text of Section 534 of the 

Insurance Department Act, because, in my view, Section 534 explicitly prohibits an insured 

from obtaining direct access to reinsurance funds absent express language in the 

provisions of the reinsurance contract.  Id.  Thus, while I dissented in Villanova, the majority 

of my colleagues assumed the opposite position, making that the law of the 

Commonwealth; hence, rather than advocate a reversal of the Commonwealth Court, I join 

the disposition herein. 

That said, and on a more basic level, the referee selected by the Commonwealth 

Court issued his report and recommendation prior to conducting any discovery after 

concluding that the case could be resolved as a matter of law in favor of Commissioner 

Koken and, thus, her Motion to Dismiss should be granted.  Given that the only Motion 

before the Commonwealth Court was the Motion to Dismiss the objections of the Hospital, I 

am constrained to agree that, once the court determined that the Motion to Dismiss should 

be denied, there was no basis on which it could proceed to enter judgment in favor of the 

Hospitals. 
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Accordingly, recognizing that Villanova is the prevailing precedent, I join the Court in 

vacating the Order of the Commonwealth Court and remanding this matter for the conduct 

of discovery. 
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