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IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

CAPPY, C.J., CASTILLE, NEWMAN, SAYLOR, EAKIN, BAER, BALDWIN, JJ.

MARVIN J. WOODS, JR., : No. 47 WAP 2005

V. : Appeal from the Order of the

: Commonwealth Court entered December
STATE CIVIL SERVICE COMMISSION : 7,2004 at No. 291 C.D. 2004, reversing
(NEW CASTLE YOUTH DEVELOPMENT : the Order of the Civil Service Commission
CENTER, DEPARTMENT OF PUBLIC . entered January 13, 2004 at No. 23111.
WELFARE), :
: 865 A.2d 272 (Pa. Commw. Ct. 2004)
APPEAL OF: NEW CASTLE YOUTH
DEVELOPMENT CENTER, :
DEPARTMENT OF PUBLIC WELFARE : ARGUED: September 11, 2006

OPINION

MADAME JUSTICE BALDWIN DECIDED: DECEMBER 27, 2006
On May 1, 2003, Appellee, Marvin J. Woods, Jr. (Woods) was removed from his

employment as a Youth Development Counselor at the New Castle Youth Development
Center (Center), a residential facility operated by the Pennsylvania Department of Public
Welfare. Woods had been a Youth Development Counselor at the Center for twelve years.
The Center houses children committed to the facility as a result of their delinquent conduct.
We are asked to consider whether, pursuant to section 807 of the Civil Service Act, 71 P.S.

§ 741.807, the Center possessed just cause to remove Mr. Woods from his employment.”

'71P.S. 741.807. Removal.
No regular employe in the classified service shall be removed
except for just cause.



The removal of Mr. Woods from his employment was predicated on his arrest on
February 3, 2003 on charges of perjury, a third degree felony, and false swearing, a second
degree misdemeanor. The charges arose from activities unrelated to his employment.?
The arrest took place at a residential cottage housing thirty-five students on the campus of
the Youth Development Center. At the time of his arrest, the students residing in the
cottage had left for their daily activities. As a Youth Development Counselor at the Center,
Woods’ duties included the direction and development of treatment programs for the
students in his care, assisting in individual and group counseling sessions, regularly
evaluating and reviewing each student’s progress, writing monthly court reports, and aiding
in the overall operation of the cottage to which he was assigned.

Woods’ arrest generated significant media attention, including television news and
newspaper coverage. R. 46a-48a. In response to the media attention, the Center received
inquiries from members of the community, the courts, probation officers, and family
members of the students residing at the facility, expressing concern about the integrity of
the Center’s personnel. R. 52a-53a.

By letter dated February 4, 2003, the Center notified Woods that he was being
suspended for sixty days without pay “pending further investigation and the outcome of the
criminal charges.” R. 15a. Woods filed an appeal with the State Civil Service Commission
(Commission) on February 17, 2003 contesting his suspension, asserting that while he had
been charged with criminal conduct, he had not been convicted. He also claimed to be
innocent. R. 20a. On April 16, 2003 the Center sent Woods a letter scheduling a Pre-
Disciplinary Conference. R. 94a-95a. Woods failed to acknowledge receipt of notice and

did not appear at the conference.

’The perjury and false swearing charges concerned testimony given by Woods in an
unrelated Grand Jury Investigation.
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By letter dated May 1, 2003, Woods was removed from employment. R. 17a-19a.
The removal letter indicated that his dismissal was based upon his arrest for the criminal
charges against him, particularly the felony charge which, the letter stated, constituted a
violation of the Governor’s Code of Conduct, Executive Order 1980-18.2R. 17a. The letter
further indicated that the charges against Woods indicated his unsuitability for continued
employment in a position requiring care, custody, and control of students “who may have
similar types of offenses,” and affected his ability to execute his duties and responsibilities.
R. 17a.

On May 18, 2003, Woods filed an appeal with the Commission seeking review of his
removal, asserting that while he was charged with criminal conduct, he had not been
convicted and therefore his removal was improper. R. 22a. With respect to the criminal
charges, on June 23, 2003, Woods accepted a plea bargain, pleading guilty to a summary
offense of criminal mischief and receiving a $50.00 fine in return for the dismissal of the
perjury and false swearing charges. R. 73a; R. 96a-107a.

On September 25, 2003, a hearing on Woods’ appeal from the decisions of the
Center to suspend and then remove him from his employment was held before the
Commission. Following the hearing, the Commission affirmed the decision of the Center to

dismiss Woods from his employment. Relying on Mihok v. Dep’t of Public Welfare,

Woodville State Hospital, 147 Pa. Commw. 344, 607 A.2d 846 (1992), the Commission

reasoned that just cause was required for removal of a civil service employee, and that just

%4 Pa. Code § 7.173. Required action when an employe is formally charged with criminal
conduct related to his employment with the Commonwealth or which constitutes a felony.
As soon as practicable after an employe has been formally
charged with criminal conduct related to his employment with
the Commonwealth or which constitutes a felony, the employe
shall be suspended without pay. If the charge results in
conviction in a court of law, the employe shall be terminated.

Governor’'s Code of Conduct, Executive Order 1980-18.
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cause existed if the factors supporting removal were job related and in some manner
rationally and logically touched upon the employee’s competence and ability to perform his
job duties. Finding that Woods’ job duties placed him in a position of care and
responsibility of students at the facility, and that Woods was employed in a sensitive
position requiring the avoidance of even the appearance of impropriety, the Commission
reasoned that Woods’ arrest, and the felony charge in particular, provided just cause to

warrant his removal. (Citing Com., Dep’t of Justice, Bureau of Corrections v. Grant, 22 Pa.

Commw. 582, 350 A.2d 878 (1976) (Arrest alone without a conviction was sufficient to
remove an employee who occupied a highly sensitive position requiring the avoidance of
even the appearance of impropriety). The Commission further noted that Woods’ ability to
interact with students’ families and other staff members and co-workers had been
compromised, and concluded that regardless of whether Woods was ultimately convicted,
his arrest had negatively affected his competence and ability to perform his job duties.
On appeal, the Commonwealth Court reversed the decision of the Commission.
Initially, the Commonwealth Court noted that section 807 of the Civil Service Act specifies
that “no regular employe in the classified service shall be removed except for just cause.”

71 P.S. § 741.807. Relying on its own precedent in Davis v. Youth Dev. Center, Dep’t of

Public Welfare, 96 Pa.Commw. 337, 507 A.2d 915 (1986), the Commonwealth Court

reasoned that where the employee’s job duties require him to be a role model for young
people, an arrest and the imposition of criminal charges, by itself, may constitute just cause
for removal from employment, but only if the young people are aware of the arrest and the
criminal charges. In the instant case, there was no evidence presented at the hearing

showing that the students witnessed or heard about the arrest. Woods v. State Civil

Service Comm’n (New Castle Youth Dev. Cir., Dep’t of Public Welfare), 865 A.2d. 272, 276

(Pa.Commw. Ct. 2005). Therefore, the Commonwealth Court concluded that because the

[J-104-2006] - 4



Center failed to establish that the students were aware of Woods’ arrest and criminal
charges, the arrest by itself did not constitute just cause for removal. Id.

Our standard of review of Civil Service Commission adjudications is limited to a
determination of whether constitutional rights have been violated, errors of law have been
committed, or whether the findings of the agency are supported by substantial evidence.

Additionally, the standard involves, where appropriate, consideration of the regularity of the

practice and procedure of the Commonwealth agency. Pennsylvania Game Comm'n v.

State Civil Service Comm’n (Toth), 561 Pa. 19, 26, 747 A.2d 887, 889 (2000) (citations

omitted), reaffirming Bowman v. Dep'’t of Envil. Res., 549 Pa. 65, 700 A.2d 427 (1997).

Furthermore, appellate review of an agency decision may include, as a component,
consideration of whether the agency’s determination represents an abuse of discretion.

Pennsylvania Game Comm'n, 561 Pa. at 27 n.6., 747 A.2d at 891 n.6.

Appellant, New Castle Youth Development Center, asserts that the Commonwealth
Court erred in failing to find that just cause existed to warrant Woods’ removal. Removal of
Civil Service employees is governed by the Civil Service Act (Act). 71 P.S.§741.1 et. seq.
Section 807 of the Act requires that no classified employees in the Civil Service may be

removed from their employment, absent “just cause.”

The term “just cause” is not defined
in the Act. However, we have held that just cause “must be merit-related and the criteria
must touch upon competency and ability in some rational and logical manner.”

Pennsylvania Game Comm’n v. SCSC (Toth), 561 Pa. 19, 28, 747 A.2d 727, 892 (1997).

“‘What constitutes ample just cause for removal must necessarily be largely a matter of

discretion on the part of the head of the department. To be sufficient, however, the cause

‘71 P.S. § 741.3 (d).
“Classified service” includes:
(1) All positions now existing or hereafter created in the Department of Public Welfare,
including the county boards of assistance but excluding positions in the general
hospitals not otherwise included in the classified service.
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should be personal to the employ[ee] and such as to render him unfit for the position he
occupies, thus making his dismissal justifiable and for the good of the service.” Petition of

Bell, 396 Pa. 592, 617, 152 A.2d 731, 743 (1959), citing Thomas v. Connell, 264 Pa. 242,

107 A. 691 (1919).

At the time of Woods’ removal, the Center was aware only that Woods had been
arrested and criminally charged, but did not know at that time whether Woods would be
exonerated or convicted. Nevertheless, the Center opted to remove Woods from his
position on grounds that his conduct, particularly the felony charge, violated the Governor’'s
Code of Conduct and that the seriousness of the charges, and Woods’ conduct underlying
the charges, indicated his unsuitability for continued employment.

The Center argues that Woods occupied a position of trust, care, and control of
students, in which he served as a role model and confidante, and that Woods’ duties as a
communicator and facilitator between the Center and the students’ families made him a
visible representative of the Commonwealth’s program. The Center also maintains that
Woods’ arrest impaired his ability to interact with staff and co-workers at the facility. The
Center asserts that workers employed in positions such as Woods’ must be perceived as
honest, ethical, and highly principled and that Woods arrest on perjury and false swearing
charges therefore compromised and diminished his competency and ability to perform his
job, and tarnished the Center’s reputation and credibility as an institution. The Center
contends that the highly sensitive nature of his employment required Woods to avoid even
the appearance of impropriety, citing a string of cases wherein the appearance of
wrongdoing by an employee in a sensitive position was found to compromise that

employees ability to perform his duties. See e.g. Dep’t of Justice, Bureau of Corrections v.

Grant, 22 Pa.Commw. 582, 350 A.2d 878 (1976); Davis v. Com., Youth Development Cir.,

507 A.2d 915 (Pa. Commw. Ct. 1986); Dep’t of Corrections v. Roche, 654 A.2d 64 (Pa.

Commw. Ct. 1995); Aiello v. Com. Dept’ of Envtl. Res., 551 A.2d 664 (Pa. Commw. Ct.
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1988); Philadelphia County Bd. of Public Assistance, Dep’t of Public Welfare v. Vinson, 75

Pa.Commw. 518, 463 A.2d 73 (1983). Therefore, the Center urges this Court to adopt a
standard under which the appearance of impropriety caused by the criminal arrest of an
employee in a highly sensitive position, in itself, provides just cause for removal from
employment.

While Woods’ arrest may have warranted suspension, we disagree that his arrest
alone, on perjury and false swearing charges, established just cause for removal. Woods’
arrest alone did not rationally and logically touch upon his competency and ability to
perform his job as to warrant dismissal pursuant to section 807 of the Civil Service Act, and
therefore did not provide just cause for removal. While the Center observes that Woods
occupied a position requiring trust and integrity, his arrest alone, albeit on crimen falsi
charges, failed to demonstrate that his trustworthiness or integrity had been compromised.
The Center raises concerns about the damage to the reputation and credibility of the
institution occasioned by Woods’ arrest. However, just cause for removal must be related
to the employee’s competency and ability to perform his job, or arise from conduct
rendering him unfit for the position he occupies. Injury to the reputation of the institution
does not meet these criteria. On the same grounds, we decline to adopt a per se rule that
the “appearance of impropriety” by an employee in a “highly sensitive positions” provides

just cause to warrant dismissal.’

® The Commonwealth Court concluded in the instant case that where the job duties of a
civil service employee require the employee to be a role model for young people, an arrest
and the imposition of criminal charges, by itself, may constitute just cause for removal if the
young people are aware of the arrest and criminal charges. Absent any indication that an
employee’s competence and ability to perform his job had been compromised, however,
the mere fact of student awareness of an arrest is, alone, insufficient to provide just cause
for removal.
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While the Center may not have possessed just cause to remove Woods from his
employment based solely on his arrest, the Center in the instant case did have the option of
suspending Woods pursuant to section 803 of the Civil Service Act, pending resolution of

the charges against him. Section 803 of the Act reads as follows:

An appointing authority may for good cause suspend without
pay for disciplinary purposes an employe holding a position in
the classified service. Suspensions, including suspensions
pending an internal investigation, shall not exceed sixty
working days in one calendar year; however, suspensions
pending investigation by external agencies may be maintained
up to thirty working days after conclusion of the external
investigation. . ..

71 P.S. § 741.803.

Unlike removal which must be based on “just cause,” section 803 requires a valid
suspension to be based on “good cause.” While “good cause” is not defined in the Act, the
Rules of the Civil Service Commission as set forth in the Pennsylvania Administrative Code
provide that good cause for suspension exists where the employee, inter alia, “engages in
conduct either on or off duty which may bring the service of the Commonwealth into
disrepute.” 4 Pa. Code § 101.21. Woods’ arrest, which resulted in the credibility and
reputation of the Center being compromised, clearly constituted grounds for suspension.

See e.q., Salvati v. Berks County Bd. of Assistance, Dept. of Public Welfare, 81

Pa.Commw. 629, 636, 474 A.2d 399, 402 (1984) (arrest tended to bring the public service

into disrepute and constituted good cause for suspension); Lylo v. Com., Dep’t of Env't

Resources, 83 Pa. Commw. 101, 106, 477 A.2d 897, 900 (1984) (Appellant’s arrest for
scandalous or disgraceful conduct which tended to bring the service of the Commonwealth
into disrepute constituted good cause for suspension). We are aware of the Center's
substantial interest in protecting its student population from the possibility of harm.

Permitting suspensions of employees pending the outcome of criminal proceedings serves
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the dual purpose of removing potentially harmful employees from their positions pending
further inquiry, and protecting the employer from further damage to its credibility and
reputation.

Section 803 of the Act makes clear that continued suspension of an employee is
permissible for up to sixty working days, pending an internal investigation. 71 P.S. §
741.803. In the instant case however, while the suspension letter indicated that Woods
was suspended pending investigation, the record does not reveal the outcome of the
investigation, nor indicate that the results of the internal investigation provided a basis for
removing Woods from his employment. Rather, the Center relies solely upon the fact of
Woods’ arrest as grounds for dismissal.

In addition to suspensions pending internal investigation, Section 803 of the Civil
Service Act permits an employer to suspend an employee pending investigation by external
agencies. Such suspensions may be maintained for up to thirty working days after the
conclusion of the external investigation. The Legislature stated that an employee may be
suspended pending investigation by external agencies, therefore external resolutions of
criminal proceedings would be included.® To interpret section 803 to exclude resolution of
criminal proceedings would limit an employer’s ability to suspend an employee who has
been arrested for up to sixty working days only, after which the employer would be required

to reinstate or remove that employee, regardless of the outcome of the criminal charges.’

® The Center was not required to request an external investigation, but rather the Center
had the option of suspending Woods pending the external resolution, through the judicial
process, of the criminal proceedings against Woods.

"It is arguable that an employer may have additional options including reassignment of the
employee to less sensitive duties within the agency pending the outcome of the criminal
proceeding. However, there is no indication that employer in the instant case considered
this or any other option, and it is not necessary to address those possibilities and their
effects here.
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Such a conclusion appears to contradict the clearly expressed requirement of the Civil
Service Act requiring that classified employees be removed only for just cause. Since, in
the instant case, the arrest alone clearly did not constitute just cause for removal, to permit
Woods’ dismissal based solely on an arrest would be out of keeping with the merit-based
objectives of the Civil Service Act.

In Brown v. Com., Dep'’t of Transp., 34 Pa. Commw. 461, 467, 383 A.2d 978, 981

(1978), the Commonwealth Court reasoned that where an employee is arrested, he need
not necessarily be convicted of the crimes with which he is charged in order to be removed
from his employment. The Commonwealth Court reasoned in Brown that the public
employer is not required to justify its removal of an employee by proof beyond a reasonable
doubt. While we agree that a public employer is not required to overcome a “reasonable
doubt” burden of proof in order to remove an employee, a public employer is required to
demonstrate, by substantial evidence, that just cause exists for removal. Lewis v. Civil

Service Comm'n, City of Philadelphia, 518 Pa. 170, 175, 542 A.2d 519, 522 (1988). The

employer in the instant case failed to meet that burden.

New Castle Youth Development Center next argues that the Commonwealth Court
erred in finding that the Center did not furnish Woods with adequate notice of his removal
as required by the Civil Service Act, 71 P.S. § 741.950. In concluding that the Center’s
removal notice was deficient, the Commonwealth Court indicated that the notice stated only
that Woods was being discharged because of his felony arrest for perjury in violation of the
Governor's Code of Conduct, Executive Order 1980-18.> The Commonwealth Court
reasoned that the Governor’s Code states only that an employee is to be discharged if an
arrest on felony charges results in a felony conviction, and since that did not occur in the

instant case, the Center's reasons for removal were improper. Moreover, the

8See n.3. supra.
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Commonwealth Court observed that a violation of the Governor's Code itself does not
constitute sufficient reason to discharge an employee. The Commonwealth Court
reasoned that the Governor’s Code is not a statute but an executive order, and therefore it
does not take precedence over the statutory provisions to the contrary which require
dismissal of civil service employees to be predicated on just cause.® Since the removal
notice referred solely to the Governor's Code, the Commonwealth Court concluded that it
failed to provide any reason constituting just cause for dismissal and was therefore
defective.

While we agree that the Governor's Code of Conduct permits dismissal of a civil
service employee only upon a felony conviction, we do not find that the Center’s removal
notice was, as a whole, inadequate. Section 950 of the Civil Service Act which governs
removal of civil service employees of the classified service requires written notice of any
personnel action to be provided to the employee, and that the notice must set forth the

reasons for the personnel action. 71 P.S. § 741.950."° The purpose of the notice

°See Werner v. Zazyczny, 545 Pa. 570, 581, 681 A.2d 1331, 1336 (1996) (Only executive
orders which are authorized by the Constitution or promulgated pursuant to statutory
authority have the force of law) and Pagano v. Pennsylvania State Horse Racing Comm’n,
50 Pa.Commw. 499, 503, 413 A.2d 44, 45 (1980) (citations omitted) (The Governor may
issue proclamations or communications as executive orders absent constitutional or
statutory authority, but such gubernatorial communications will not be enforced by the
Courts).

71 P.S § 741.950. Notice.

Written notice of any personnel action taken pursuant to the
provisions of this act shall be provided to the affected employe.
Such notice shall be furnished within time limits prescribed by
the rules of the commission. Copies of such notices shall be
provided to the director upon request. The notice shall in the
case of the permanent separation, suspension for cause, or
involuntary demotion of a regular employe set forth the reason
or reasons for the action.
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requirement is to satisfy due process by affording an employee reasonable notice of the
charges against him so that he will have sufficient opportunity to answer the charges and

contest his removal. Chavis v. Philadelphia County Bd. of Assistance, Dep’t of Public

Welfare, 29 Pa.Commw. 205, 208, 370 A.2d 445, 447 (1977). “For such notice to be
adequate, it must at the very least contain a sufficient listing and explanation of any
charges so that the individual involved can know against what charges he must defend

himself if he can.” McClelland v. Com., State Civil Service Comm’n, 14 Pa.Commw. 339,

343, 322 A.2d 133, 135 (1974).
The removal notice provided to Woods indicated that the reason for his removal was
his arrest on the perjury and false swearing charges, specifically the felony charge which

constitutes a violation of the Governor’'s Code. Additionally, the letter read as follows:

The seriousness of both charges, and your conduct underlying
these charges, indicates that you are unsuitable for continued
employment at New Castle Youth Development Center. Your
job duties require you to have care, custody and control of
students who may have similar types of offenses. It is the
position of the Department that the charges impact upon your
ability to execute your duties and responsibilities.
(R. 17a).

The Commonwealth Court overlooked this additional language of the removal notice in
concluding that the notice was deficient. When read in its entirety, the content of the
removal notice clearly provides Woods with a sufficient explanation of the charges for him
to know against what allegations he must defend. The removal letter specifically refers to
those aspects of Woods’ employment responsibilities that were affected by his arrest,
namely his ability to care for and control the students who may have similar types of

offenses. See Chavis v. Philadelphia County Bd. of Assistance, Dep’t of Public Welfare, 29

Pa.Commw. 205, 209, 370 A.2d 445, 448 (1977) (The reasons listed in a notice of

dismissal should at least refer specifically to those aspects of the employee’s responsibility
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in which he was found deficient, and should identify the deficiencies with a degree of
particularity). We hold therefore that while the reasons for dismissal were insufficient to
provide just cause, the notice of dismissal adequately apprised Woods of the reasons for
removal and provided him with sufficient notice to defend against the charges.
Accordingly, the order of the Commonwealth Court is affirmed to the extent that
Woods shall be reinstated to his previous position with back pay for the full period of
suspension and removal. With respect to the Commonwealth Court’s determination that

notice was inadequate, we reverse.

Mr. Chief Justice Cappy and Messrs. Justice Saylor and Baer join this opinion.
Mr. Justice Castille concurs in the result.
Madame Justice Newman files a concurring and dissenting opinion in which Mr. Justice

Eakin joins.
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