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CONCURRING OPINION

MR. JUSTICE SAYLOR DECIDED: April 21, 2006

| concur in the result obtaining under the majority opinion. | note, however, that |
would apply the bright-line rule that a written contract precludes recovery based on
unjust enrichment as a general, but not an inviolable, one. In this regard, | would not
foreclose the possibility that an action for unjust enrichment might lie in some set of
circumstances in which services or benefits are conferred in connection with a
contractual relationship that are clearly beyond the contemplation of the parties to the
agreement. Such an exception would seem to me to be particularly appropriate in the
arena of public contracts. Indeed, it was based on this understanding that | joined the

majority opinion in the initial Skepton appeal, with its dictum suggesting that the District



might possess a restitutionary interest in some portion of the proceeds from the permit-

fees refunds. See Skepton v. Borough of Wilson, 562 Pa. 344, 352 n.4, 755 A.2d 1267,

1272 n.4 (2000).

Here, however, in the litigation that ensued, the District did not go forward with
evidence to the effect that the understanding under the lump-sum construction contracts
resulting from an open bidding process was not merely to secure the best available
fixed price for the construction of a new school building, while allocating the risks
associated with increased expenses, as well as benefits associated with cost savings,
to the contractors. Nor did the District adduce factual support for the proposition that it
was unaware of the potential that permitting fees might be challenged as excessive. In
the absence of proofs along such lines, | conclude that the District did not satisfy its

burden relative to the unjust enrichment claim.

Mr. Justice Baer joins this concurring opinion.
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