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IN THE SUPREME COURT OF PENNSYLVANIA

EASTERN DISTRICT
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Appeal from the Judgment of the Superior 
Court, dated June 1, 2005 at No. 57 EDA 
2004, reargument denied August 9, 2005, 
Reversing the Judgment of Sentence of 
the Court of Common Pleas of 
Philadelphia County, Criminal Division, 
dated December 9, 2003 at No. 0710, 
March T 2003

SUBMITTED:  August 28, 2006

OPINION

MR. JUSTICE BAER DECIDED:  March 28, 2007

In this case, we consider whether a trial court had subject matter jurisdiction to 

accept a defendant’s guilty plea on a charge included in a bill of information, despite the 

prior dismissal of the charge for failure to establish a prima facie case at a preliminary 

hearing.  The Superior Court concluded that the trial court did not have jurisdiction despite 

the guilty plea, and vacated the judgment of sentence.  We hold that the flaw in the bill of 

information did not deprive the trial court of subject matter jurisdiction.  Accordingly, we 

reverse and remand for further proceedings.



[J-122-2006] - 2

In September 2002, Philadelphia narcotics officers observed Appellee Jeffery Jones 

“exchange a small item with another person for United States currency.”  Tr. Ct. Op. at 1.  

That individual was later stopped and found to possess marijuana.  Subsequently, the 

officers apprehended Jones and a co-defendant and confiscated from Jones over ten 

grams of crack-cocaine, as well as additional amounts of cocaine and marijuana and 

packaging materials for the controlled substances.  

In October 2002, the Commonwealth filed a criminal complaint against Jones 

averring three charges:  possession of a controlled substance with intent to deliver, 

knowingly and intentionally possessing a controlled substance, and criminal conspiracy.1  

At a preliminary hearing in January 2003, the magistrate held Jones for court on the two 

Controlled Substance Act charges but dismissed the criminal conspiracy charge, finding 

that the Commonwealth failed to establish a prima facie case as required by Pa.R.Crim.P. 

543.2 The Commonwealth, however, prepared an improper criminal information, charging 

Jones with all three original charges,3 without formally seeking to reinstitute the conspiracy 

  
1 See 35 P.S. §§ 780-113(a)(30), (a)(16), 18 Pa.C.S. § 903(A), respectively.

2 In relevant part, Pa.R.Crim.P. 543 provides as follows:

Rule 543.  Disposition of Case at Preliminary Hearing

(A) At the conclusion of the preliminary hearing, the decision of the issuing 
authority shall be publicly pronounced.

(B) If the Commonwealth establishes a prima facie case of the 
defendant's guilt, the issuing authority shall hold the defendant for court.  
Otherwise, the defendant shall be discharged.

3 Pa.R.Crim.P. 560 dictates the requirements of an information and, in relevant part, 
provides:

Rule 560.  Information: Filing, Contents, Function
(continued…)
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charge by filing a second complaint, which is permissible under Pa.R.Crim.P. 544(A).4 The 

informations indicate that Jones was arraigned on all three charges in March 2003.

  
(…continued)

(A) After the defendant has been held for court, the attorney for the 
Commonwealth shall proceed by preparing an information and filing it with 
the court of common pleas.

(B) The information shall be signed by the attorney for the Commonwealth 
and shall be valid and sufficient in law if it contains:

* * * *

(5) a plain and concise statement of the essential elements 
of the offense substantially the same as or cognate to the 
offense alleged in the complaint . . . .

(C) The information shall contain the official or customary citation of the 
statute and section thereof, or other provision of law that the defendant is 
alleged therein to have violated; but the omission of or error in such citation 
shall not affect the validity or sufficiency of the information.

(D) In all court cases tried on an information, the issues at trial shall be 
defined by such information.

4 Pa.R.Crim.P. 544, entitled Reinstituting Charges Following Withdrawal or Dismissal, 
provides as follows:

(A) When charges are dismissed or withdrawn at, or prior to a preliminary 
hearing, the attorney for the Commonwealth may reinstitute the charges by 
approving, in writing, the refiling of a complaint with the issuing authority who 
dismissed or permitted the withdrawal of the charges.

(B) Following the refiling of a complaint pursuant to paragraph (A), if the 
attorney for the Commonwealth determines that the preliminary hearing 
should be conducted by a different issuing authority, the attorney shall file a 
Rule 132 motion with the clerk of courts requesting that the president judge, 
or a judge designated by the president judge, assign a different issuing 
authority to conduct the preliminary hearing.  The motion shall set forth the 
reasons for requesting a different issuing authority.
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Despite the dismissal of the conspiracy charge at the preliminary hearing, Jones 

pleaded guilty on December 9, 2003, to criminal conspiracy in addition to possession with 

intent to deliver a controlled substance.  The Commonwealth agreed to enter an order of 

nolle prosequi to the knowing and intentional possession charge.  The court sentenced 

Jones to one and one-half to five years of incarceration on the charge of possession with 

intent to deliver and a consecutive term of four years of probation for criminal conspiracy.  

Jones did not file a post-sentence motion.

In January 2004, Jones filed a timely notice of appeal, followed in February by a 

timely statement of matters complained of on appeal pursuant to Pa.R.A.P. 1925(b).  Jones 

claimed that the court lacked jurisdiction over the criminal conspiracy charge after the 

charge was dismissed at the preliminary hearing.  In rejecting this claim in its Pa.R.A.P. 

1925(a) opinion, the trial court reasoned, “Although the charge was dismissed at the 

preliminary hearing, it is within the District Attorney’s discretion to re-indict the defendant 

with the previously dismissed charge.  Therefore, the Court had jurisdiction in this matter.”  

Tr. Ct. Op. at 2.5 The court failed to address directly the effect of the Commonwealth’s 

failure to follow the rules for reinstitution of charges.

Before the Superior Court, Jones claimed, inter alia, that the trial court did not have 

subject matter jurisdiction over the conspiracy charge and requested that the Superior 

Court allow him to file a motion to withdraw his guilty plea nunc pro tunc and to vacate the 

sentence as it related to the conspiracy charge.  The court initially addressed the 

  
5 Additionally, the court rejected Jones’s related claims that the plea was involuntarily 
entered and that the sentence was illegal because the criminal conspiracy charge had been 
dismissed at the preliminary hearing.  Notwithstanding our admonition in Commonwealth v, 
Grant, 813 A.2d 726, 738 (Pa. 2002), that courts delay consideration of ineffectiveness of 
counsel claims until collateral review, the trial court addressed the merits and rejected 
Jones’s claims that his counsel was ineffective for allowing him to plead guilty to the 
dismissed charge and failing to file a pre-trial motion to the bills of indictment.
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Commonwealth’s claim that Jones waived the issue by failing to object to the inclusion of 

the charge in the bill of information and by pleading guilty.  Acknowledging that a defendant 

waives any claim to quash a criminal information by failing to include the argument in a pre-

trial motion, the court concluded that Jones could not have waived his claim because it 

sounded in subject matter jurisdiction, an issue not susceptible to waiver.  See

Commonwealth v. Little, 314 A.2d 270, 272 (Pa. 1974) (“An objection to lack of subject-

matter jurisdiction can never be waived; it may be raised at any stage in the proceedings  

by the parties or by a court in its own motion.”).  The Superior Court observed that subject 

matter jurisdiction exists when the court is competent to hear the case and the defendant 

has been provided with a formal and specific notice of the crimes charged.  The court noted 

that a court’s competency hinges upon a demonstration that a criminal act occurred within 

the territorial jurisdiction of the court.

The court also explained the process by which a defendant is brought to trial under 

the rules of criminal procedure.  In order for the case to advance past mere presentment to 

the magistrate, the Commonwealth must present a prima facie case.  See Commonwealth 

v. Liciaga, 566 A.2d 246, 248 (Pa. 1989) (Opinion Announcing the Judgment of the Court).  

In this case, the conspiracy charge did not survive the preliminary hearing stage but was 

dismissed by the magistrate.  The Superior Court recognized that, despite the dismissal, 

the Commonwealth could have reinstituted the charges by refiling the complaint with the 

magistrate pursuant to Pa.R.Crim.P. 544(A), but noted that, in this case, it did not do so.  

The court found that the dismissal of the conspiracy charge and the failure to reinstitute it 

prevented the Commonwealth from prosecuting further.  The court then equated the 

absence of a formal reinstitution of the charge with a divestiture of subject matter 

jurisdiction.  Accordingly, the Superior Court concluded the trial court did not have subject 
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matter jurisdiction to accept Jones’s plea to criminal conspiracy absent a formal reinstitution 

of the charge.6  

The court then vacated both sentences to allow Jones to withdraw his pleas on both 

charges, despite the fact that the flaw related only to the conspiracy conviction.  It 

remanded for trial on the possession and possession with intent to deliver charges only, 

unless the Commonwealth properly reinstituted the criminal conspiracy charge.  Because 

the Superior Court vacated the sentences, it did not reach the ineffectiveness of counsel 

claims or Jones’s challenges to the validity of the plea or the legality of the sentence. 

In dissent, President Judge Emeritus McEwen opined that subject matter jurisdiction 

did exist in the trial court over the dismissed conspiracy charge, focusing on language in 

our decision in Little describing subject matter jurisdiction as “the competency of the court 

to hear and determine controversies of the general class to which the case presented for 

consideration belongs.”  Super. Ct. Slip Diss. Op. at 1 (quoting Little, 314 A.2d at 272).  The 

dissent concluded that the criminal conspiracy charge was within the “general class” of 

cases within the jurisdiction of the court of common pleas.  Characterizing the inclusion of 

the dismissed charge as a procedural defect, the dissent concluded, “the failure to comply 

with a Rule of Criminal Procedure, while perhaps giving rise to a claim for some relief on 

the part of the defendant, does not affect the subject matter jurisdiction of the court of 

common pleas.” Id. at 2.  

The dissent also observed that deficiencies in presentation at the preliminary 

hearing stage are rendered immaterial following a jury’s conviction of a defendant at trial.  

Id. at 3 (citing, inter alia, Commonwealth v. Jacobs, 640 A.2d 1326, 1330 (Pa. Super. 

  
6 Although it acknowledged that an information could be amended without refiling  
under Pa.R.Crim.P. 560(B)(5) if the offense was a cognate of an otherwise properly 
included offense, the Superior Court held that conspiracy was not cognate to the crime of 
possession with intent to deliver because the elements of the offenses were dissimilar. 
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1994)).  The dissent analogized the defendant’s plea to a jury verdict, noting that the plea 

was based on Jones’s full knowledge of the charges included in the information, regardless 

of the lack of compliance with the rules of procedure for the reinstitution of a dismissed 

charge.  Thus, according to the dissent, any challenges to the contents of the document 

had been “waived.”  Id. at 2. 

After the Superior Court denied reargument, this Court granted the Commonwealth’s 

Petition for Allowance of Appeal and its request for submission on the briefs.

Before this Court, the Commonwealth again contends that Jones waived his claims 

by failing to object to the inclusion of the criminal conspiracy charge in the bill of 

information.  The Commonwealth contrasts the failure to object to the inclusion of the 

conspiracy charge with Jones’s actions regarding the other charges, noting that his counsel 

successfully obtained a favorable sentence in exchange for his plea and a concession from 

the Commonwealth, which entered an order nolle prosequi on the charge of knowingly and 

intentionally possessing a controlled substance.  It additionally emphasizes that questions 

of sufficiency or regularity of proceedings “may not be considered for the first time after the 

defendant has performed the grave and solemn act of admitting in open court that he 

committed the acts charged in the indictment, and that plea has been accepted in 

accordance with the rules and decisions regarding guilty pleas.”  Brief for Commonwealth 

at 15 (quoting Little, 314 A.2d at 273 (internal quotation marks omitted)).  It argues that by 

pleading guilty to the charges Jones waived any challenge to the defect in the bill of 

information.  The Commonwealth also emphasizes that Jones failed to file a motion to 

withdraw his plea within ten days or to request sentence reconsideration, instead waiting to 

challenge the court’s jurisdiction for the first time on appeal.  

The Commonwealth’s waiver argument, however, is irrelevant if the underlying 

challenge to subject matter jurisdiction is meritorious because challenges to subject matter 

jurisdiction cannot be waived.  See Little, 314 A.2d at 272.  Accordingly, we first consider 
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the Commonwealth’s argument that this challenge does not undermine the trial court’s 

subject matter jurisdiction to accept the plea.

The Commonwealth echoes the dissenting opinion below in claiming that the failure 

to reinstitute the conspiracy charge constitutes a procedural defect in the charging process 

that should not divest the trial court of subject matter jurisdiction over the crimes charged.  

The Commonwealth acknowledges the two requirements for subject matter jurisdiction as it 

relates to criminal defendants: the competency of the court to hear the case, and the 

provision of formal notice to the defendant of the crimes charged in compliance with the 

Sixth Amendment of the United States Constitution and Article I, Section 9, of the 

Pennsylvania Constitution.  See Little, 314 A.2d at 272-73.  

First, regarding the competency of the trial court, the Commonwealth observes that 

the courts of common pleas have statewide jurisdiction in all cases arising under the 

Crimes Code, including criminal conspiracy.  See Commonwealth v. Bethea, 828 A.2d 

1066, 1074 (Pa. 2003)(distinguishing venue from subject matter jurisdiction and holding 

that “all courts of common pleas have statewide subject matter jurisdiction in cases arising 

under the Crimes Code”).  The Commonwealth next acknowledges the necessity of formal 

and specific notice to the defendant of the crimes charged.  It emphasizes, however, that 

this Court held in Commonwealth v. Khorey that, so long as the defendant received formal 

notice, even the lack of a proper criminal indictment would not deprive the trial court of 

subject matter jurisdiction to accept a plea.  See Commonwealth v. Khorey, 555 A.2d 100, 

108 (Pa. 1989)(holding that absence of proper signature did not divest the court of 

jurisdiction, especially where defect was curable).  The Commonwealth argues that in this 

case the bill of information provided the necessary notice to Jones of the charges he faced 
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and to which he eventually pleaded guilty.7 The Commonwealth also objects to the 

Superior Court’s decision to vacate sua sponte the sentence relating to the possession with 

intent to deliver charge when the challenge to the charging document did not relate to that 

sentence.

Essentially relying on the presumed strength of the Superior Court’s decision, Jones 

submitted a three-page brief.  Citing only Rule 544’s provision for the reinstitution of 

criminal charges following dismissal, Jones asserts that the failure to reinstitute the charges 

in a proper document divested the trial court of subject matter jurisdiction to accept his plea 

to the dismissed criminal conspiracy charge.  Despite the deficiencies of Jones’s brief, we 

glean the relevant supporting arguments from the Superior Court’s decision detailed above.  

“The issue for review centers on the question of subject matter jurisdiction.  As this question 

is purely one of law, our standard of review is de novo, and our scope of review is plenary.”  

Bethea, 828 A.2d at 1071.

We do not dispute the Superior Court’s finding that the Commonwealth erred in 

failing to reinstitute the conspiracy charge in compliance with the procedure laid out by the 

Rules of Criminal Procedure.8  See Pa.R.Crim.P. 560(B)(5)(“The information shall be 

  
7 The Commonwealth also argues that, even if there was a procedural defect, the 
result should not be dismissal of charges.  The Commonwealth quotes this Court’s decision 
in Commonwealth v. Revtai, 532 A.2d 1, 6 (Pa. 1987), in which we held that former Rule 
150, now Rule 109, “clearly eschews the application of per se remedies for technical 
violations, and demands a showing of prejudice by the defendant before a dismissal of 
prosecution is warranted.”

8 In Liciaga, a plurality decision on issues not relevant to the issues at bar, we 
described the process as follows:

Under the procedure prescribed by rule in this Commonwealth, the institution 
of charges of violations of our Crimes Code is initiated by the issuance of an 
arrest warrant.  The person charged is then brought before a committing 
magistrate.  The Commonwealth is required to present evidence to establish 
a prima facie case that the accused committed the offenses for which he has 

(continued…)
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signed by the attorney for the Commonwealth and shall be valid and sufficient in law if it 

contains . . . (5) a plain and concise statement of the essential elements of the offense 

substantially the same as or cognate to the offense alleged in the complaint[.]”); 

Pa.R.Crim.P. 544(A)( “Reinstituting charges following withdrawal or dismissal”).  Moreover, 

the “finding of a prima facie case is the prerequisite for requiring the accused to stand trial 

for the charges leveled against him.”  Liciaga, 566 A.2d at 248-49.

The existence of a procedural mistake in and of itself, however, does not divest the 

trial court of subject matter jurisdiction.  See Commonwealth v. Mockaitis, 834 A.2d 488, 

495 (Pa. 2003)(defining the distinction between a court’s jurisdiction, which relates “solely 

to the competency of the particular court”  to address the general class of controversies 

and a court’s power to act which is “the ability of a decision-making body to order or effect a 

certain result”).  As stated above, we have clearly set forth the requirements for subject 

matter jurisdiction.  “[O]ur initial inquiry is directed to the competency of the court to hear 

and determine controversies of the general class to which the case presented for 

consideration belongs.”  Little, 314 A.2d at 272-73.  There is no question that the 

Philadelphia County Court of Common Pleas, Criminal Division, was competent to hear 

cases relating to criminal conspiracy and violations of the Controlled Substance Act.  See

Bethea, 828 A.2d at 1074.  

We next consider the provision of notice to Jones:

  
(…continued)

been charged. The continuation of the prosecution is dependent upon the 
Commonwealth's ability to establish a prima facie case against the accused.  
The finding of a prima facie case is the prerequisite for requiring the accused 
to stand trial for the charges leveled against him.  For this reason we have 
held that jeopardy does not attach until the prosecution has established a 
prima facie case and the accused is presented with the prospect of trial 
before a tribunal where his guilt or innocence will be determined.  

566 A.2d at 248-49 (internal citations omitted).
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[T]o invoke this jurisdiction, something more is required; it is necessary that 
the Commonwealth confront the defendant with a formal and specific 
accusation of the crimes charged.  This accusation enables the defendant to 
prepare any defenses available to him, and to protect himself against further 
prosecution for the same cause; it also enables the trial court to pass on the 
sufficiency of the facts alleged in the indictment or information to support a 
conviction.  The right to formal notice of charges, guaranteed by the Sixth 
Amendment to the Federal Constitution and by Article I, Section 9 of the 
Pennsylvania Constitution, is so basic to the fairness of subsequent 
proceedings that it cannot be waived even if the defendant voluntarily 
submits to the jurisdiction of the court.

Little, 314 A.2d at 272-73.  While Jones contests the inclusion of the conspiracy charge on 

the information, he does not claim that the March 2003 information failed to provide a 

formal and specific accusation of the conspiracy charge.9 Moreover, it is clear that Jones 

and his counsel were well aware of the charges, including conspiracy, as they negotiated a 

plea bargain with the Commonwealth.  Finally, the December 2003 plea colloquy included a 

  
9 The information upon which he was arraigned included the following in regard to the 
conspiracy charge:

The District Attorney of Philadelphia by this Information charges that on or 
about 9/30/02 in Philadelphia, Jeffery Jones with the intent of promoting or 
facilitating the commission of a crime 

1.  agreed with another person or persons that they or one or more of them 
would engage in conduct which would constitute such crime or an attempt or 
solicitation to commit such crime, and committed, or such other person or 
persons committed, an overt act in pursuance of such agreement

2. agreed to aid such other person or persons in the planning or commission 
or such crime or in an attempt or solicitation to commit such crime and 
committed, or such other person or persons committed, an overt act in 
pursuance of such agreement

Criminal objective - delivery of controlled substance

Overt act - possessed controlled substance
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recitation of the facts alleged, the criminal charges at issue, and the relevant sentences 

contained in the plea bargain.  Accordingly, we conclude that the Commonwealth provided 

Jones with formal and specific accusation of the crimes charged.  Thus, despite the 

procedural flaw, the trial court had subject matter jurisdiction to accept the plea.

Accordingly, we must conclude that Jones has waived all claims of procedural 

deficiencies by tendering his guilty plea.  “A plea of guilty constitutes a waiver of all 

nonjurisdictional defects and defenses.  When a defendant pleads guilty, he waives the 

right to challenge anything but the legality of his sentence and the validity of his plea.”  

Commonwealth v. Montgomery, 401 A.2d 318, 319 (Pa. 1979)(internal citations omitted); 

see Commonwealth v. Irby, 284 A.2d 738, 739 (Pa. 1971)(“[I]t is settled law that all 

procedural and non-jurisdictional defects and defenses not previously raised were waived 

when he pleaded to the indictment.”).

We acknowledge, however, that Jones raised claims challenging the legality of his 

sentence and the validity of his plea to the Superior Court based on the dismissed 

conspiracy charge.  The Superior Court did not address those claims given its finding that 

the trial court did not have subject matter jurisdiction to accept the plea.  As the 

Commonwealth’s appeal before this court did not speak to the issues of legality of sentence 

and validity of plea, we do not address them in this opinion; instead, we remand the case to 

the Superior Court for consideration.  We note, however, that Jones’s claims of 

ineffectiveness of counsel should be held until collateral review.  See Commonwealth v. 

Grant, 813 A.2d 726, 738 (Pa. 2002)(“[A]s a general rule, a petitioner should wait to raise 

claims of ineffective assistance of trial counsel until collateral review.”).  Therefore, we 

reverse the decision of the Superior Court and remand for further proceedings consistent 

with this opinion.
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Mr. Chief Justice Cappy, Messrs. Justice Castille and Eakin and Madame Justice 

Baldwin join the opinion.

Mr. Justice Saylor files a concurring opinion.


