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Appellee’s then-13-year-old nephew, CG, and his 12-year-old female friend, NA,
regularly visited her apartment. One night, playing a game of “truth or dare,” appellee
dared NA to perform oral sex on CG; when NA refused, appellee threatened to inform NA’s
mother that she had misbehaved. Appellee then took NA by the hand, walked her across
the bedroom, and sat her down next to CG. NA then performed oral sex on CG.

A jury convicted appellee of solicitation' to commit the rape of a child,? and the trial

court sentenced appellee accordingly. In post-trial motions, appellee argued she could not

' “A person is guilty of solicitation to commit a crime if with the intent of promoting or

facilitating its commission he commands, encourages or requests another person to
engage in specific conduct which would constitute such crime or an attempt to commit such
crime or which would establish his complicity in its commission or attempted commission.”

(continued...)



be convicted of solicitation because the Commonwealth failed to prove she knew NA was
under the age of 13. The trial court, noting mistake of age is not a defense to the
underlying crime,? found the Commonwealth need not prove appellee knew NA was under
the age of 13. Trial Court Opinion, 8/8/07, at 7.

The Superior Court reversed appellee’s solicitation conviction.* Commonwealth v.

Hacker, 959 A.2d 380, 395 (Pa. Super. 2008). The court reasoned that § 3121(c) was a
strict liability offense, but § 902(a) was a specific intent crime, such that appellee must have
had a specific intent relative to all the elements of § 3121(c). Id., at 387. The court
acknowledged the legislative purpose of protecting children, but found it was constrained
by the statutory language. Id., at 388 (citations omitted). Accordingly, the court concluded
“‘without evidence that [appellee] knew N.A. was under thirteen, a jury could not conclude
[appellee] intended to promote or facilitate the rape of someone under thirteen.” Id., at 387.
As there was insufficient evidence appellee knew NA was under 13 years of age, the court
reversed the solicitation conviction and remanded for resentencing. We granted allocatur

to determine:

Whether, in order to prove the requisite intent for solicitation to commit rape
of a child under 13 under 18 Pa.C.S. § 3121(c), the Commonwealth is

(...continued)

18 Pa.C.S. § 902(a).
2 “A person commits the offense of rape of a child, a felony of the first degree, when the
person engages in sexual intercourse with a complainant who is less than 13 years old.”
Id., § 3121(c).

% “Except as otherwise provided, whenever in [Title 18, Chapter 31] the criminality of
conduct depends on a child being below the age of 14 years, it is no defense that the
defendant did not know the age of the child or reasonably believed the child to be the age
of 14 years or older.” Id., § 3102.

4 The court affirmed her other convictions, and we will not address issues relevant thereto.
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required to prove the solicitor had knowledge of the victim’s age when the
solicitor clearly had the specific intent to promote or facilitate acts which
constituted a strict liability crime.

Commonwealth v. Hacker, 975 A.2d 1082, 1082 (Pa. 2009) (table). “Because statutory

interpretation is a question of law, our standard of review is de novo, and our scope of

review is plenary.” Snead v. Society for the Prevention of Cruelty to Animals of

Pennsylvania, 985 A.2d 909, 912 (Pa. 2009) (citing In re Milton Hershey School, 911 A.2d

1258, 1261 (Pa. 2006)). In matters of statutory interpretation, the General Assembly’s
intent is paramount. 1 Pa.C.S. § 1921(a).

The Commonwealth, noting that proof the actual perpetrator knew his victim's age is
unnecessary, argues such proof is therefore irrelevant; it argues requiring proof a solicitor
of the same crime knew the victim’s age is absurd. The Commonwealth claims “intent,” as
used in § 902(a), merely modifies “promoting or facilitating”; thus, it need only prove the
solicitor intended to promote or facilitate acts which comprise a crime, not that the solicitor
had knowledge those acts would comprise a crime. The Commonwealth alleges the
Superior Court improperly applied logic applicable to the language of the attempt statute® to
the solicitation statute. The Commonwealth contends the General Assembly would have
phrased the solicitation statute similarly to the attempt statute had it intended solicitation to
include the intent to commit all the material elements of the underlying offense.

Appellee contrasts solicitation with § 3121(c), which she contends “is not a specific
intent crime. The only intent required is the intent to engage in sexual intercourse.”
Appellee’s Brief, at 8. She contends solicitation is a specific intent offense, requiring the
Commonwealth to prove she believed NA was under the age of 13. Appellee alleges the

Commonwealth’s position would untenably render solicitation’s actus rea and mens rea

® “A person commits an attempt when, with intent to commit a specific crime, he does any

act which constitutes a substantial step toward the commission of that crime.” 18 Pa.C.S. §
901(a).
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indistinguishable. Appellee rejects the comparison to the attempt statute, as solicitation
involves convincing another to commit the underlying crime, whereas attempt requires only
that the defendant seek to commit the underlying offense.

We hold the Superior Court erred in stating § 3121(c) was a strict liability offense.
There are two main elements contained in the definition of rape of a child: (1) engaging in
sexual intercourse, (2) with a person under the age of 13. 18 Pa.C.S. § 3121(c). Astothe

first element, no one argues a conviction may be had without some level of mens rea; one

must intend to have (or cause) sexual intercourse.® However, the General Assembly has
expressly barred any mistake of age defense. Therefore, while § 3121(c) requires some
mens rea for the sexual intercourse element, mens rea is immaterial to the age element of
§ 3121(c). The statute is, at most, an “impure strict liability [crime where] culpability is
required with respect to at least one material element but is not required as to others.”

Commonwealth v. Samuels, 778 A.2d 638, 642 n.3 (Pa. 2001) (Saylor, J., concurring).

The purpose of the solicitation statute is to hold accountable those who would
command, encourage, or request the commission of crimes by others. Clearly, without
appellee’s commands, encouragements and requests, there would never have been a
crime against NA. The statute requires proof of such encouragement, but with the intent to
accomplish the acts which comprise the crime, not necessarily with intent specific to all the
elements of that crime, much less those crimes with elements for which scienter is
irrelevant. Appellee intentionally encouraged the specific conduct which comprised this
crime. The encouragement was with the intent of facilitating or promoting commission of

that conduct. That is sufficient to satisfy the requirements of the solicitation statute.

® As we did not grant allocatur on the issue of which specific level of intent applies to the
sexual intercourse element of § 3121(c), we will not consider it further.
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When a statute includes a level of culpability, that level of culpability “shall apply to
all the material elements of the offense, unless a contrary purpose plainly appears.” 18
Pa.C.S. 302(d). The General Assembly has expressed a contrary purpose here. It has
rendered a defendant’s belief regarding a complainant’s age irrelevant. See 18 Pa.C.S. §
3102 (limiting mistake of age defense). Itis well-settled that the General Assembly has an
interest in “recogniz[ing] that older, more mature individuals are in a position that would
allow them to take advantage of the immaturity and poor judgment of very young minors.”

Commonwealth v. Albert, 758 A.2d 1149, 1154 (Pa. 2000).

Given this interest, and that a defendant’s belief regarding a complainant’s age is
immaterial, a contrary purpose plainly appears. It is difficult to believe the legislature
intended to require extra proof for an inchoate crime but excuse it for the underlying
offense. As the General Assembly has expressly disapproved mistake of age defenses,
and as the solicitation statute does not require proof of all elements of the underlying crime,
we find a solicitor may not escape liability for the rape of a child merely by proffering
ignorance as to the victim’s age.

Accordingly, the Superior Court improperly required the Commonwealth to prove
appellee had specific intent regarding NA’s age. Thus, the Superior Court erred in finding
insufficient evidence supported appellee’s solicitation of rape of a child conviction, which
finding is hereby reversed.

The order of the Superior Court is reversed.

Jurisdiction relinquished.

Messrs. Justice Baer and McCaffery and Madame Justice Orie Melvin join the

opinion.
Madame Justice Todd concurs in the result.

Mr. Justice Saylor files a dissenting opinion in which Mr. Chief Justice Castille
joins.
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