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IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 

CAPPY, C.J., CASTILLE, NIGRO, NEWMAN, SAYLOR, EAKIN, BAER, JJ. 
 
 

INSURANCE FEDERATION OF 
PENNSYLVANIA, INC., 
 
   Appellant 
 
 
  v. 
 
 
COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF INSURANCE, DIANE 
KOKEN, INSURANCE COMMISSIONER,
 
   Appellee 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 207 MAP 2003 
 
Appeal from the Order of Commonwealth 
Court entered 6-17-2002 at No. 1854 CD 
2001 which affirmed the Order of the 
Department of Insurance entered 7-16-
2001 at No. D097-07-001. 
 
 
 
ARGUED:  May 12, 2004 

 
 

OPINION 
 
 
MR. JUSTICE EAKIN     Decided:  December 30, 2005 

 The seeds of this case were planted in August, 1996, when Liberty Mutual Insurance 

Company1 filed a revision to its private passenger insurance policy for uninsured motorist 

(“UM”) and underinsured motorist (“UIM”) coverage with the Pennsylvania Insurance 

Department.  The proposed revision would have eliminated the policy’s arbitration 

provision, resulting in all UM and UIM claims disputes being resolved in the courts.  The 

proposed changes were published in the Pennsylvania Bulletin and comments were 

                                            
1  Liberty Mutual Insurance Company is not a party to the current appeal, but is a member 
of the Insurance Federation of Pennsylvania. 
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received.  The Insurance Department rejected the proposed revision and issued a letter, 

which stated removal of the arbitration provision violated the requirements of 31 Pa. Code § 

63.2 (extent of coverage to be offered) as to UM coverage.  Liberty Mutual did not 

challenge the decision of the Department. 

  Instead, the Insurance Federation of Pennsylvania, Inc. filed a petition for 

declaratory judgment before the Department.  The Federation sought an order declaring 

the Department did not have the authority to require mandatory arbitration of UM and UIM 

coverage disputes.  On July 16, 2001, the Insurance Commissioner issued a declaratory 

opinion and order, holding that the Department may disapprove automobile insurance 

policies not requiring binding arbitration of UM and UIM disputes.  Declaratory Opinion and 

Order, 7/16/01, Brief for Appellant, at appendix 19-27.   

 The Federation appealed to the Commonwealth Court, which affirmed the Insurance 

Commissioner’s decision.  See Insurance Federation of Pennsylvania, Inc. v. Diane Koken, 

Insurance Commissioner, 801 A.2d 622 (Pa. Cmwlth. 2002) (en banc).  President Judge 

Colins, writing for the majority, opined that Prudential Property and Casualty Insurance Co. 

v. Muir, 513 A.2d 1129 (Pa. Cmwlth. 1986), controlled the outcome of the case.  In Muir, 

the Insurance Commissioner rendered a decision disapproving Prudential’s UM policy form, 

which deleted or modified the arbitration clause, on the basis that the deletion resulted in 

the form falling short of that required by the Department’s regulations.  Prudential appealed, 

arguing the Department did not have authority to promulgate a regulation requiring an 

arbitration clause be included in an insurance contract pursuant to the Uninsured Motorist 

Clause Act (“UM Act”), 40 P.S. § 2000.  Muir, at 1129.  The court held that “the Insurance 

Department had the implied authority to promulgate the regulation in question, which 

authority is derived from the statutory duty to enforce the UM Act by approving only those 

policies which provide proper protection to the victims of uninsured motorists.”  Id., at 1130.   
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 Judge Pellegrini concurred in the result, opining he was bound by the doctrine of 

stare decisis, and thus Muir dictated the outcome.  However, he wrote separately to argue 

the court’s decision in Muir was incorrect.  Judge Simpson filed a dissenting opinion, which 

Judge Cohn joined, stating he “believe[d] that mandatory arbitration of [UM] and [UIM] 

disputes violates the constitutional right to a jury trial.”  Insurance Federation, at 634 

(Simpson, J., dissenting).   

We granted allowance of appeal to answer the following questions: 
  
 1. Whether the Insurance Department possesses the statutory authority 

to require that all UM and UIM disputes be submitted to mandatory, binding 
arbitration. 

 
 2. Whether the issue of whether the Insurance Department’s imposition 

of mandatory, binding arbitration upon uninsured and underinsured motorist 
disputes violates the constitutional right to a jury trial of both insurers and 
insurance consumers was waived, and if not, whether the imposition of such 
arbitration, in fact, violates the constitutional right to a jury trial. 

 The standard of review when determining the validity of an agency adjudication is 

whether there has been an error of law, whether constitutional rights have been violated, or 

whether the agency’s factual findings are supported by substantial evidence.  2 Pa.C.S. § 

704; Bowman v. Dept. of Environmental Resources, 700 A.2d 427, 428 (Pa. 1997).  The 

scope of such review is plenary, as it involves a question of law.  Continental Ins. Co. v. 

Schneider, Inc., 873 A.2d 1286, 1291 (Pa. 2005).   

The Pennsylvania Constitution confers the legislative power in the Commonwealth 

solely to the General Assembly, Pa. Const. art. II, § 1, and “no law shall be passed except 

by bill. . . .” Pa. Const. art. III, § 1.  Under the non-delegation doctrine, “the Legislature 

cannot constitutionally delegate the power to make law to any other branch of government 

or to any other body or authority.’”  Blackwell v. State Ethics Commission, 567 A.2d 630, 

636 (Pa. 1989) (citations omitted).  However, “the Legislature may delegate policy making 

authority to an administrative agency, so long as the Legislature makes the ‘basic policy 
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choices’ and establishes ‘adequate standards which will guide and restrain the exercise of 

the delegated administrative functions.’”  Whitlatch v. Commonwealth of Pennsylvania, 

Department of Transportation, Bureau of Driver Licensing, 715 A.2d 387, 389 (Pa. 1998) 

(quoting Sullivan v. Commonwealth of Pennsylvania, Department of Transportation, Bureau 

of Driver Licensing, 708 A.2d 481, 484-85 (Pa. 1998)); see Blackwell, at 637.  In 1921, the 

General Assembly established the Insurance Department, and charged it with the 

execution of the laws of this Commonwealth relating to insurance.  40 P.S. § 41.   

The General Assembly has enacted laws requiring all non-exempt vehicles to be 

registered with the Commonwealth.  75 Pa.C.S. § 1301(a).  In order to register a vehicle, 

an applicant must file a “self-certification of financial responsibility,” including the name of 

the insurance company and the applicant’s insurance policy number.  Id., §1305(d).  The 

legislature has also required, pursuant to the Insurance Department Act of 1921, that all 

policies for insurance be approved by the Insurance Commissioner.  40 P.S. § 477b.2   

In 1963, the General Assembly enacted the UM Act; it requires all insurance policies 

issued in Pennsylvania to include a provision, approved by the Insurance Commissioner, 

for UM coverage, unless that coverage is expressly rejected by the insured.  Id., § 2000(a).  

Pursuant to this provision, the Insurance Department promulgated certain regulations, one 

of which states, “[t]he extent of the coverage which shall be offered as ‘Uninsured Motorist 

Coverage’ shall be at least that coverage contained in the sample form in Exhibit C. . . .”  

                                            
2  Section 477b of the Insurance Department Act states, in pertinent part: 
 

It shall be unlawful for any insurance company . . . to issue, sell, or dispose 
of any policy, contract, or certificate, covering . . . contracts of insurance . . . 
until the forms of the same have been submitted to and formally approved by 
the Insurance Commissioner. 

 
Id. 
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31 Pa. Code § 63.2(a).3  Exhibit C, located in § 63.2, is a sample insurance contract for UM 

coverage, which sets forth the minimum requirements an insurance company must offer in 

its minimum coverage plan.  Paragraph 8 of Exhibit C states: 
 
Arbitration.  If any person making claim hereunder and the company do not 
agree that such person is legally entitled to recover damages from the owner 
or operator of an uninsured automobile because of bodily injury to the 
insured, or do not agree as to the amount of payment which may be owing 
under this endorsement, then, upon written demand of either, the matter or 
matters upon which such person and the company do not agree shall be 
settled by arbitration in accordance with the rules of the American Arbitration 
Association, and judgment upon the award rendered by the arbitrators may 
be entered in any court having jurisdiction thereof.  Such person and the 
company each agree to consider itself bound and to be bound by any award 
made by the arbitrators pursuant to this endorsement. 

Id., § 63.2 (Exhibit C, paragraph 8) (emphasis added).   

In 1984, the Motor Vehicle Financial Responsibility Law (“MVFRL”) was passed; it 

sets the standards for what must be included in an automobile insurance policy in 

Pennsylvania.  75 Pa.C.S. § 1701 et seq.  Regarding UM and UIM coverage, it states, “[n]o 

motor vehicle liability insurance policy shall be delivered or issued for delivery in this 

Commonwealth . . . unless uninsured motorist and underinsured motorist coverages are 

offered therein. . . .”  Id., § 1731(a).  Although insureds are not required to carry UM and 

UIM coverage, id., each must be offered to all insureds and be explicitly waived by them.  

Thus, pursuant to the MVFRL and the Insurance Department Act, a policy must include a 

provision for UM and UIM insurance in order to be approved by the Insurance 

Commissioner.   

The Federation argues the Insurance Commissioner exceeded the authority granted 

to her and the Insurance Department by the General Assembly by requiring mandatory 

                                            
3  This regulation does not refer to UIM coverage. 
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binding arbitration for UM and UIM disputes.  This Court has recently clarified the dictates 

of an agency’s authority in Commonwealth v. Beam, 788 A.2d 357 (Pa. 2002):   
 

This Court has long adhered to the precept that the power and authority 
exercised by administrative agencies must be conferred by legislative 
language that is clear and unmistakable.  At the same time, we recognize 
that the General Assembly has prescribed that legislative enactments are 
generally to be construed in such a manner as to effect their objects and 
promote justice, see 1 Pa.C.S. § 1928(c), and, in assessing a statute, the 
courts are directed to consider the consequences of a particular 
interpretation, as well as other factors enumerated in the Statutory 
Construction Act.  Based upon such considerations, the rule requiring 
express legislative delegation is tempered by the recognition that an 
administrative agency is invested with the implied authority necessary to the 
effectuation of its express mandates. 

Id., at 359-60 (internal citations & footnote omitted).   

The General Assembly did not grant the Insurance Department the express authority 

in either the UM Act or the MVFRL to require mandatory binding arbitration for UM and UIM 

claims.  Thus, we must determine whether the Insurance Department has the implied 

authority to promulgate a regulation requiring insurance contracts to contain an arbitration 

provision.   

 UM and UIM coverages are provided in order to protect victims injured by uninsured 

and underinsured motorists.  See 75 Pa.C.S. § 1731(b), (c).  In Muir, the Commonwealth 

Court stated that “the best way to aid such innocent victims is to provide them with 

whatever proceeds to which they are entitled as quickly as possible.”  Muir, at 1130.  The 

court deferred to the Insurance Commissioner’s expertise and accepted his assertion that 

“arbitration provides the most expeditious manner, as well as the least expensive, of 

accomplishing this salient goal.”  Id. 

Salient or not, the public policy underlying the enactment of the MVFRL does not 

create an implied legislative mandate allowing the Insurance Department to change the 

normal course of judicial proceedings simply because arbitration is less costly and less 
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time-consuming than traditional litigation.  See 42 Pa.C.S. § 7361 (dealing with compulsory 

arbitration, stating “[a]ny party to a matter shall have the right to appeal for trial de novo in 

the court.”).   

“[A]uthority may be given to a government official or administrative agency to make 

rules and regulations to cover mere matters of detail for the implementation of a statute. . ..”  

Sullivan, at 485 (emphasis added) (quoting Ruch v. Wilhelm, 43 A.2d 894, 897 (Pa. 1945)).  

However, “where the statute itself is lacking in essential substantive provisions the law 

does not permit a transfer of the power to supply them, for the legislature cannot delegate 

its power to make a law.”  Id.  Neither the MVFRL nor the UM Act contains the substantive 

provision of the law requiring mandatory binding arbitration.  The Legislature delegated to 

the Insurance Department and the Commissioner the authority to approve or reject all 

insurance contracts.  See 40 P.S. § 477b.  By enacting a regulation which mandates that all 

UM and UIM coverage disputes be subject to mandatory binding arbitration, the Insurance 

Department exceeded its express and implied authority; we find the regulation in question 

covers more than “mere matters of detail for the implementation of [this] statute.”  Sullivan, 

at 485.  Thus, we hold the Insurance Department overstepped its legislative mandate in 

requiring mandatory binding arbitration in UM and UIM disputes.   

 Because we hold that the Department does not possess the authority to require 

mandatory binding arbitration for UM and UIM disputes, we need not address the second 

question.  The Commonwealth Court’s decision is reversed and the decision in Muir is 

hereby overruled.  Jurisdiction relinquished.  

 Mr. Chief Justice Cappy, Mr. Justice Nigro, Madame Justice Newman and Mr. 

Justice Baer join the opinion. 
 

Mr. Justice Saylor files a dissenting opinion in which Mr. Justice Castille joins. 

 

 


