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WILLIAMS, J.: On appeal, Coleen Mick-Skaggs (Wife) claims the family court 
erred in (1) denying Wife's request for a divorce on the grounds of William Skaggs' 
(Husband) adultery; (2) denying her request for alimony when Husband failed to 
prove she committed adultery; (3) improperly admitting certain photographs into 
evidence; and (4) improperly requiring Wife to pay her own attorney's fees.  We 
affirm in part and affirm as modified in part.   
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Husband and Wife married on February 9, 1991.  After approximately eighteen 
years of marriage, the parties separated in October 2009.  Wife then filed for 
divorce in December 2009 on the grounds of Husband's adultery.  Husband timely 
answered and counterclaimed, accusing Wife of adultery.  At the time of the 
parties' divorce, Wife was forty-seven years old and Husband was forty-nine years 
old. 

Prior to the final hearing, the family court issued a temporary order requiring 
Husband to maintain health insurance for Wife and to pay Wife $1,500 in alimony 
per month. By the date of the final hearing, the parties reached an agreement on 
the equitable division of marital property and the division of marital debt.  The 
primary issues to be decided at the final hearing were adultery and alimony.   

Regarding alimony, Wife claimed she requested alimony because she only 
received $982 per month for her Social Security disability, but her prescriptions 
were at least $1,000 per month.  Wife stated she and Husband both worked their 
entire marriage until Wife was forced to retire from her position as a paralegal in 
September 2008 due to her deteriorating physical condition.  Specifically, she 
testified she suffers from an inoperable spinal tumor, fibromyalgia, degenerative 
disc disease, chronic pulmonary disease, rheumatoid arthritis, depression, anxiety, 
peripheral nerve damage, and severe eye damage resulting from a stroke.  

Husband questioned the extent of Wife's disability. He highlighted how she 
continued to be able to ride horses and compete in horse shows after quitting work 
and applying for disability benefits.  Husband presented Wife with certain 
photographs of her at local horse shows.  Wife responded almost all of the pictures 
were prior to receiving disability benefits, and she continued to be involved in 
riding and caring for horses because she was "trying to hold on to hope" when 
dealing with her deteriorating physical condition.   

To support his adultery claim, Husband introduced certain text messages sent from 
Wife's phone.  Husband read the following text, which Wife asserted was sent by 
one of her friends as a joke. It read: 

I'm at Aynor Bar now. . . . I'm dancing with about half a 
dozen and French kissing them all down to the floor, and 
they don't kiss like small-mouth brim.  They actually 
know how to kiss. LOL. Got a couple off-duty P.D. 
officers here, too. Gonna let me (sic) strip search my ass 
if they want to. . . . I love being single and free. Leaving 



 

 

  

 

 
 

for Texas for cutting horse congress, and I'm gonna have 
so much fun roping me a cowboy who knows what a real 
man is all about. 6-2, thirty-five years old. . . .  

Husband also called William Russo, a co-worker and friend of Husband, to support 
his allegations of Wife's adultery.  Russo stated that on the night of Wife's 
birthday, he arrived at the Cattle Company bar around midnight.  Upon walking 
into the bar, he claimed he saw Wife with a couple and another male.  Upon 
Husband's request, Russo stated he stayed outside the bar for approximately an 
hour and a half until the bar closed at 1:30 a.m.  At that time, Russo observed Wife 
exit the bar with the same male.  Russo stated, "At one point, she had her head in 
his lap asleep or whatever and, you know, there was certainly some hanging on 
each other while they were on the front porch.  Some affection." 

Russo testified Wife eventually took a cab home, and the male followed the cab in 
his separate vehicle. Russo observed the male enter Wife's home.  Russo stated he 
waited outside Wife's house for approximately twenty-five or thirty minutes, and 
the male did not leave while Russo was there.  Husband corroborated Russo's 
testimony and stated that on the morning after Wife's birthday, he drove by Wife's 
home at 5:30 a.m., and an unoccupied car was still parked outside Wife's home.  

At the conclusion of Russo's testimony, Husband sought to introduce into evidence 
several photographs taken by Russo that evening.  Wife's counsel objected to the 
pictures on the grounds they were poor quality and unfairly depicted the scene.  
The family court admitted the photographs over Wife's objection, ruling, "I think 
it's admissible, I honestly can't tell what it is, you know.  He says what it is, and I'm 
not -- I'll overrule the objection.  [Russo] took the picture.  That's what it -- it is 
what it is." 

Mary Katherine Fisher, who boards horses at the parties' barn, corroborated 
Russo's testimony.  She testified she observed Wife kissing the same male outside 
the Cattle Company bar on the night of Wife's birthday.   

Husband testified regarding the allegations of his adultery made by Wife.  Husband 
denied cheating on Wife, claiming Wife accused him of having an affair with at 
least seventeen different women. However, when questioned by Wife's counsel, 
Husband acknowledged he had feelings for another woman, Destiny Athey, and 
even stated, "Yeah, the lady I had an affair with . . . ."  

In response to Husband's allegations of adultery, Wife recounted the night of her 
birthday. Wife testified she went to Applebee's Neighborhood Bar and Grill with 



 

 

 

  

 

 

 

 

                                        
    

some friends for dinner and then went to the Cattle Company bar for drinks.  She 
confirmed she "started off with red wine . . . had a couple of beers, and then when 
[her] other friends got there, they bought [her] a couple of shots."  Wife claimed 
that at the end of the night, she called a cab and went home by herself.  She denied 
the male at the bar stayed at her home that evening.  

In support of Wife's allegations against Husband, Wife called Katherine Bujarski, 
another person who boards horses at Husband and Wife's barn, to testify.  Bujarski 
stated she observed Husband and Debbie Scott (Scott) sitting together at a horse 
show within the last year. Bujarski testified Husband was rubbing Scott's lower 
back underneath her shirt. Tamara Tindal, a private investigator, also testified at 
the final hearing regarding her observations of Husband and Scott.  Tindal was 
hired by a third party, Larry Scott, to conduct surveillance on his wife.  Tindal 
stated she observed Scott and Husband alone on at least five occasions at 
Husband's barn within the two weeks prior to trial.  All of these occurrences were 
in the evening, with two of these meetings occurring from 11:30 p.m. until 12:59 
a.m. and 12:05 a.m. until 12:40 a.m.  Tindal stated Husband and Scott were inside 
the barn1 during her surveillance, so she did not know whether Husband committed 
adultery during those times.  

At the conclusion of all the testimony, the family court approved the parties' 
settlement agreement.  The court granted the parties a divorce based on one year's 
continuous separation and stated, 

I'm doing it on these grounds because as I see the 
evidence, we have evidence of adultery, at least 
inclination and opportunity on both sides of the case . . . 
which means that we have, as I see it, uncorroborated 
evidence of adultery on both sides.  For a divorce to be 
granted on the grounds of adultery, as I understand the 
law, it needs to be corroborated. 

In denying Wife's claim to alimony, the court held, "I don't think adultery as a bar 
to alimony had to be corroborated as does adultery as a ground for divorce."  The 
court then recounted Russo's testimony and found it to be credible proof that Wife 
committed adultery and should be barred from receiving alimony.  After the family 
court issued a written order confirming its oral ruling, Wife timely appealed.  
Husband did not submit a respondent's brief.   

1 Wife's daughter confirmed that Husband's living quarters were inside the barn. 



 

 

STANDARD OF REVIEW  

"In appeals from the family court, [appellate courts] review[] factual and legal 
issues de novo." Simmons v. Simmons, 392 S.C. 412, 414, 709 S.E.2d 666, 667 
(2011). "[W]hile retaining the authority to make our own findings of fact, we 
recognize the superior position of the family court judge in making credibility 
determinations."  Lewis v. Lewis, 392 S.C. 381, 392, 709 S.E.2d 650, 655 (2011) 
(footnote omitted).  The burden is upon the appellant to convince the appellate 
court that the preponderance of the evidence is against the family court's findings.   
Id.  "Stated differently, de novo review neither relieves an appellant of 
demonstrating error nor requires us to ignore the findings of the family 
court." Id. at 388-89, 709 S.E.2d at 654 (italics omitted).   

ISSUES ON APPEAL 
 
1.  Did the family court err in denying Wife's request for a divorce on the grounds 

of Husband's adultery? 
 

2.  Did the family court err in finding Wife committed adultery, and thus, in 
barring Wife from receiving alimony? 

 
3.  Did the family court err in admitting certain photographs into evidence? 

 
4.  Did the family court err in requiring Wife to pay her own attorney's fees? 

LAW/ANALYSIS 

1. Grounds for Divorce 

Wife claims the family court erred in granting the parties a no-fault divorce 
because she presented sufficient evidence that Husband committed adultery.  We 
agree and modify the family court's decision on this issue.   

Proof of adultery as a ground for divorce must be "clear and positive, and the 
infidelity must be established by a clear preponderance of the evidence."  
McLaurin v. McLaurin,  294 S.C. 132, 133, 363 S.E.2d 110, 111 (Ct. App. 1987).  
"A 'preponderance of the evidence' is evidence which convinces as to its truth."  
Brown v. Brown, 379 S.C. 271, 278, 665 S.E.2d 174, 178 (Ct. App. 2008).  
Because of the "clandestine nature" of adultery, obtaining evidence of the 
commission of the act by the testimony of eyewitnesses is rarely possible, so direct 



 

 

 

 

   

                                        

 

 

evidence is not necessary to establish the charge.  Fulton v. Fulton, 293 S.C. 146, 
147, 359 S.E.2d 88, 88 (Ct. App. 1987). 

Accordingly, adultery may be proven by circumstantial evidence.  Hartley v. 
Hartley, 292 S.C. 245, 246, 355 S.E.2d 869, 871 (Ct. App. 1987).  Circumstantial 
evidence showing opportunity and inclination is sufficient to sustain a finding of 
adultery. Brown, 379 S.C. at 279, 665 S.E.2d at 179.  Generally, "proof must be 
sufficiently definite to identify the time and place of the offense and the 
circumstances under which it was committed."  Loftis v. Loftis, 284 S.C. 216, 218, 
325 S.E.2d 73, 74 (Ct. App. 1985). Evidence placing a spouse and a third party 
together on several occasions, without more, does not warrant the conclusion the 
spouse committed adultery. Fox v. Fox, 277 S.C. 400, 402, 288 S.E.2d 390, 391 
(1982). 

In its final order, the family court held both parties likely committed adultery based 
on the testimony presented at the final hearing.  However, the family court found 
the parties' failure to corroborate this testimony precluded the court from granting 
either party a divorce based on adultery. We disagree with the family court on this 
specific point as the record shows both Husband and Wife presented satisfactory 
corroborating testimony to establish that each party committed adultery.2 

2 Wife argues the family court misstated the law when it held testimony must be 
corroborated to establish adultery.  We are aware that corroboration typically is 
required in divorce actions, but this rule may be relaxed when it is evident that 
collusion does not exist.  See McLaughlin v. McLaughlin, 244 S.C. 265, 270, 136 
S.E.2d 537, 539 (1964) (stating corroboration is typically necessary in divorce 
actions but may be relaxed when it is evident that collusion does not exist); 
Harvley v. Harvley, 279 S.C. 572, 574, 310 S.E.2d 161, 162 (Ct. App. 1983) 
(holding corroboration of testimony is normally required to sustain a ground for 
divorce, although the requirement can be waived when the possibility of collusion 
is not apparent). In this instance, there was no collusion between the parties as 
evidenced by the contested nature of the divorce. See McLaughlin, 244 S.C. at 
271, 136 S.E.2d at 540 (acknowledging some states' adoption of a rule that permits 
courts to grant a divorce based on the plaintiff's uncorroborated testimony in 
contested cases and stating that only slight corroboration is necessary in certain 
contested cases in our state).  Regardless, because the parties presented sufficient 
testimony to corroborate their claims of adultery, we find any confusion over this 
requirement to be immaterial under these circumstances.   



 

 

 

  

 
 

                                        

   

Regarding proof of Husband's adultery, we note Husband's own admission at the 
final hearing that he had an affair with Destiny Athey.  When asked about Athey 
by Wife's counsel, Husband stated, "Yeah, the lady I had an affair with."  Wife's 
counsel then asked, " --- you, that you had feelings for?", to which Husband 
replied, "Yeah. . . ." We find his statement serves as evidence that he committed 
adultery.3 See McLaurin, 294 S.C. at 134, 363 S.E.2d at 112 (finding husband's 
alleged admission to wife of adultery was evidence on which family court could 
base finding of adultery).     

Additionally, we find Wife presented corroborating evidence that Husband had 
both the opportunity and inclination to commit adultery.  As to inclination, Wife 
presented testimony that Husband publicly displayed affection for another woman, 
Debbie Scott, by touching and rubbing the lower part of her back underneath her 
shirt. While not conclusive on whether Husband committed adultery, we find this 
physical contact is an overt romantic demonstration that Husband was inclined to 
commit adultery.   

As to opportunity to commit adultery, we are persuaded by the private 
investigator's observations.  The investigator testified she observed Husband and 
Scott enter Husband's barn late in the evening multiple times over a relatively short 
period of time.  Wife's daughter's testimony confirmed Husband was living in the 
barn during this time.  Although she did not observe Husband and Scott engaging 
in the act of adultery, we believe the timing and location of these encounters, 
coupled with other testimony, demonstrate Husband had both the opportunity and 
inclination to commit adultery.  See McLaurin, 294 S.C. at 135, 363 S.E.2d at 112 
(finding husband's presence at alleged paramour's house where paramour answered 
the door "comfortably clothed" but husband was fully clothed was not enough to 
establish adultery but was some evidence they had the opportunity and disposition 
to commit adultery); Brown, 379 S.C. at 280, 665 S.E.2d at 179 (finding paramour 
and husband's presence in husband's home, without more, is insufficient to 
establish adultery, but finding other evidence provided opportunity and inclination 
to establish adultery). 

3 We also note Wife's daughter's testimony, which corroborates Husband's 
admission.  Wife's daughter stated Husband never told her that he had sexual 
relations with Destiny.  However, she testified Husband told her that he had 
feelings for Destiny and was seeking Destiny's "comfort" because Wife would no 
longer sleep with him. 



 

 

 

 

 

                                        

 

Regarding proof of Wife's adultery, we concur with the family court's conclusion 
that Husband presented a clear preponderance of evidence, by way of Russo's 
testimony, that Wife committed adultery on the night of her birthday.  Although 
there was no direct evidence Wife engaged in illicit intercourse, we find Russo's 
testimony "sufficiently definite to identify the time and place of offense and the 
circumstances under which it was committed."  See Loftis, 284 S.C. at 218, 325 
S.E.2d at 74. Wife admitted she drank a substantial amount of alcohol that 
evening, and several witnesses observed Wife being affectionate with a man 
throughout the course of that evening.  This same man followed Wife home in the 
early morning hours and entered Wife's house after being invited inside by Wife.  
Wife's subsequent text messages are also evidence she was inclined to commit 
adultery. 

Based on the foregoing, we find each party presented a clear preponderance of the 
evidence by way of circumstantial evidence that the other engaged in adulterous 
conduct during the parties' marriage.  We accordingly modify the family court's 
holding as it pertains to the grounds for divorce and grant both parties a divorce 
based on adultery. 

2. Wife's Entitlement to Alimony 

Next, Wife contends the family court erred in denying her request for alimony 
because Husband did not sufficiently demonstrate she committed adultery.  Based 
on our finding that Wife committed adultery, we affirm the family court's decision 
to deny Wife alimony.  We also affirm the family court's order as it pertains to 
reimbursement for temporary alimony.  See Griffith, 332 S.C. at 642, 506 S.E.2d at 
532 (holding the establishment of adultery as a defense to alimony is a bar to all 
alimony and requires the reimbursement of court-ordered temporary alimony).   

3. Admission of Photographs 

Wife also claims the family court erred in permitting Husband to introduce certain 
photographs into evidence because they were poor quality and did not accurately 
portray the scene.4  We disagree. 

4 Wife also argues on appeal the photographs were not properly authenticated 
pursuant to Rule 901, SCRE, nor were they admissible duplicates as envisioned by 
Rules 1001 and 1003, SCRE. Wife never raised these grounds to the family court; 
thus, to the extent she raises these grounds in her brief, we decline to address them 
on appeal. See Bodkin v. Bodkin, 388 S.C. 203, 227, 694 S.E.2d 230, 243 (Ct. 



 

 

 

 

 

 

 

 

                                                                                                                             

To justify reversal based on the admission or exclusion of evidence, the 
complaining party must establish both error and resulting prejudice.  Divine v. 
Robbins, 385 S.C. 23, 37, 683 S.E.2d 286, 293 (Ct. App. 2009).   

We find these photographs were relevant to Husband's claim of adultery against 
Wife. See Rule 401, SCRE ("'Relevant evidence' means evidence having any 
tendency to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it would be 
without the evidence."). Although Wife claims these photographs were unfairly 
prejudicial in violation of Rule 403, SCRE, we find the statements of Wife's 
counsel and the family court prove otherwise.  Russo, the witness who took these 
photographs, Wife's counsel, and the family court all acknowledged the quality of 
the photographs was poor, and it was impossible to discern what the photographs 
actually depicted. As a result, we fail to see how Wife was prejudiced by the 
admission of these photographs.  Furthermore, this was an action in equity and 
there was no jury. The likelihood that the family court, as the sole factfinder, was 
improperly persuaded by the admission of these photographs is negligible.  
Accordingly, we affirm the family court on this issue. 

4. Attorney's Fees 

Last, Wife claims the family court erred when it ordered Wife to pay all of her 
attorney's fees.  Wife contends Husband's financial condition was far superior to 
that of Wife's, and as a result, the family court should have ordered Husband to pay 
her attorney's fees. We disagree. 

The family court should first consider the following factors as set forth in E.D.M. 
v. T.A.M., 307 S.C. 471, 476-77, 415 S.E.2d 812, 816 (1992), in deciding whether 
to award attorney's fees and costs: "(1) the party's ability to pay his/her own 
attorney's fee; (2) beneficial results obtained by the attorney; (3) the parties' 
respective financial conditions; (4) effect of the attorney's fee on each party's 
standard of living." Fitzwater v. Fitzwater, 396 S.C. 361, 370, 721 S.E.2d 7, 12 
(Ct. App. 2011). In so doing, the family court should set forth specific findings of 
fact on the record about each of the required factors from E.D.M.  See Griffith v. 
Griffith, 332 S.C. 630, 646, 506 S.E.2d 526, 534-35 (Ct. App. 1998) (citing Rule 
26(a), SCRFC, and highlighting requirement of family court to make specific 
findings of fact on the record about each of the required factors from E.D.M., but 

App. 2010) (holding an issue may not be raised for the first time on appeal but 
must be raised to and ruled upon by the family court to be preserved for appeal).  



 

 

 

 

 

 

 

noting the appellate court may make its own findings of fact in accordance with the 
preponderance of the evidence if the record is sufficient). 

Although the family court failed to set forth findings of fact in support of its 
decision, we find the family court acted within its discretion in requiring the parties 
to pay their own attorney's fees.  Wife succeeded on the adultery issue as it pertains 
to Husband, but our holding still bars Wife from receiving alimony based on our 
finding that she also committed adultery.  Further, because Wife failed to include 
her attorney's fees affidavit or either party's financial declarations in the record on 
appeal, we are unable to discern exactly how much she incurred in attorney's fees 
or how those fees will impact her standard of living or her current financial 
condition. See Harkins v. Greenville Cnty., 340 S.C. 606, 616, 533 S.E.2d 886, 
891 (2000) (finding it impossible to evaluate the merits of certain issues because 
the appellant failed to include the relevant material in the record on appeal); 
Crestwood Golf Club, Inc. v. Potter, 328 S.C. 201, 215, 493 S.E.2d 826, 834 
(1997) (noting an appellant bears the burden of providing a sufficient record to 
review his assertions of error). We are aware of Wife's claim that she only 
receives disability, and she has very few assets from which to pay her attorney's 
fees. However, without further proof that the family court acted improperly in 
requiring the parties to pay their own attorney's fees, we affirm the family court's 
decision on this issue. 

CONCLUSION 

Based on the foregoing, we modify the family court's order to find Husband and 
Wife are entitled to a divorce on the ground of each party's adultery. We 
consequently affirm the family court's decision to deny Wife's request for alimony, 
its admission of certain photographs into evidence, and its ruling on each party's 
entitlement to attorney's fees.  Accordingly, the family court's decision is  

AFFIRMED IN PART and AFFIRMED AS MODIFIED IN PART. 

SHORT and GEATHERS, JJ., concur. 


