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OPINION
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|. Introduction

We granted this appeal to determine the sufficiency of seven indictments charging Brandon
Wilson, the defendant, with delivery of cocaine and to determine if the issue of whether Wilson
knowingly and voluntarily pleaded guilty to the charge of cocaine possession with intent to sell or
deliver was properly before the Court of Criminal Appeals on direct appeal. After reviewing the
relevant authorities, we hold that the seven indictments for delivery of cocaine were sufficient.
Wilson's convictions for these charges are, therefore, reinstated. Additionally, because the issue
concerning the voluntariness of Wilson's plea was nat properly before the intermediate appellae
court, wereinstate the conviction for possession of cocaine. Thisreinstatement iswithout prejudice
to Wilson'sright to file a petition for post-conviction relief at an appropriate time.

[1. Background

Wilson entered pleas of guilty tosix counts of delivering one-half gram or more of cocaine,
aClass B fd ony;? three counts (merged by thetrial court into one count) of possession of lessthan
one-half gram of cocai ne with the intent to sell or ddiver, a Class C felony;® and one count of
delivery of lessthan one-hdf gram of cocaine, aClass Cfelony.*

Prior to entering the pleas, and with trial imminent, Wilson filed amotion seeking amental
examination to eval uate hiscompetency. After ahearing, thetrial court denied Wilson’smotion but
ruled that should he be found guilty, the court would order a mental evaluation for sentenang
purposes. After a short recess, Wilson entered the quilty pleas.

The trial court sentenced Wilson as a Range |, standard offender to ten years in the
Department of Correction for each of the Class B felonies. The court sentenced Wilson asaRange
[1, multiple offender to serve six yearsfor each Class C felony. Thetrial court levied finestotaling
$7,000 and ordered the sentencesto be served concurrently.

On appeal, Wilson contended, inter alia, that the indictments were insufficient because they
did not allege the essential culpable mental state, “knowingly,” as required by Tenn. Code Ann. §
39-17-417 and that the trial court ered because Wil son was incompetent to pl ead guilty.® Finding
that the seven indictmentsfor delivery of cocaine were insufficient, theCourt of Criminal Appeals

2Tenn. Code Ann. § 39-17-417(c)(1) (Supp. 1993).
3Tenn. Code Ann. 8 39-17-417 (Supp. 1993).
4Tenn. Code Ann. § 39-17-417(c)(2) (Supp. 1993).

5I n his brief to the Court of Criminal Appeals, Wilson only contended that he was incompetent to enter a plea
and did not address the issue of whether he knowingly and voluntarily pleaded guilty. The Court of Criminal Appeals,
however, apparently reframed Wilson’ s argument to include a challenge to the knowing and voluntary nature of his plea
under Boykin v. Alsbama, 395 U.S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d. 274 (1969). In so doing, the Court of Criminal
Appeals addressed both issues.
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reversed the convictions and dismissed the charges. The Court of Crimind Appealsalso reversed
Wilson' sconviction for possession of cocaine onthe basisthat he had not knowingly andvoluntarily
entered into the plea.

The State of Tennessee appeals the Court of Criminal Appeals's decision. The State
contends that the indictments for the delivery of cocaine arelegally sufficient. Moreover, the State
insists that the issue of whether Wilson was competent to enter a guilty plea, or if he did
knowingly and voluntarily, was not properly beforethe Court of Crimind Appealson diredt appeal .
Thus, the State insists that Wilson's convictions should be reinstated. Wilson, on the other hand,
insiststhat the seven indictments for delivery of cocaine are i nsufficient because they do not allege
the culpable mental state of “knowingly” asrequired by Tenn. Code Ann. 8 39-17-417 and that his
Boykin claim, that is, whether he knowindy and voluntarily entered the guilty plea, was properly
before the Court of Criminal Appeals on direct appeal. Accordingly, Wilson insists that the
judgment of the Court of Criminal Appeals should be affirmed.

[Il. Standard of Review

Becausetheissues before usare questionsof law, our review isdenovo. Statev. Davis 940
S.W.2d 558, 561 (Tenn. 1997).

V. Discussion
A. Sufficiency of the Indictments

Wefirst address the issue of the sufficiency of the sevenindictments charging Wilson with
the delivery of cocaine. The resolution of thisissueis controlled by our decisionsin Ruff v. State®
and Statev. Carter.’

In Ruff, we were asked to determine the sufficiency of an indictment for aggravated
kidnaping when the indictment referenced the appropriate statute but failed to include the mensrea
required under thestatute. Id. at 99. Reasoning that by referencing theaggravatedkidnaping statute
the defendant was placed on notice of the mental state required to commit the offense, we found the
indictment legally sufficient. 1d. Similarly, in Carter, we were asked to determine whether two
indictmentsfor felony murder, which referenced thefelony murder statute but failed to include the
statutorily required mensreafor the offense, werelegally sufficient. 988 S.W.2dat 148. We held
againthat the indictments were legally sufficient because, by referencingthe felony murder statute,
the defendant was provided notice of the required mensrea. Id. at 149.

®978 S.W.2d 95 (Tenn. 1998).

7988 S.W.2d 145 (Tenn. 1999).



Both Ruff and Carter are apposite to the case at bar. In this case, the required mental state
under Tenn. Code Ann. 8§ 39-17-417(a)(2), the statute defining delivery of cocaine, is“knowingly.”®
The indictments charging Wilson with delivery of cocaine, however, do not mention this required
mental state. Rather, they ssmply charge that “BRANDON WILSON . . . did unlawfully deliver a
controlled substance, to-wit: Cocaine, asclassified in Section 39-17-408, in violation of Tennessee
Code Annotated, Section 39-17-417(c)(1), all of which isagainst the peace and dignity of the State
of Tennessee.” Nonetheless, under the reasoning of both Ruff and Carter, because the ind ctments
charging Wilson with the delivery of cocaine referenced the gopropriate statute, he was provided
sufficient notice of the required mental state to commit the offense. Theindictments, therefore, are
legally sufficient, and Wilson's convictions are reinstated.

B. Boykin Claim on Direct Appeal

We must next determine whether the Court of Criminal Appealshad jurisdiction to hear and
determine, on direct appeal, the voluntariness of Wilson’'s pleas of guilty. In Tennessee, the right
to appeal apleaof guilty entered in thetrial court isseverely limited to those cases which fit within
one of the narrow exceptions enumerated in Tenn. R. Crim. P. 37(b) or Tenn. R. App. P. 3(b). See
Statev. Patterson, 684 SW.2d 110, 111-12 (Tenn. Crim. App. 1984). Tennessee Rule of Crimina
Procedure 37(b) provides:

(b) An appea lies from any order or judgment in a crimina
proceeding where the law provides for such appeal, and from any
judgment of conviction:

(2) Upon apleaof guilty or nolo contendere if:

(i) Defendant entered into a plea agreement under Rule 11(e) but
explicitly reserved with the consent of the state and of the court the
right to appeal a certified question of law that is dispositive of the
case; or

(ii) Defendant seeksreview of the sentence set and therewas no plea
agreement under Rule 11(e); or

(iii) Theerror(s) complained of were not waived as a matter of law
by the plea of guilty or nolo contendere, or otherwise waived, and if
such errors are apparent from the record of the proceedings already
had; or

8Under Tenn. Code Ann. § 39-17-417(a)(2), “[i]t is an offense for a defendant to_knowingly . . . [d]eliver a
controlled substance.” Tenn. Code Ann. § 39-17-417 (Supp. 1993) (emphasis added).
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(iv) Defendant explicitly reserved with the consent of the court the
right to appeal a certified question of lav that is dispositive of the
case.

Tenn. R. Crim. P. 37(b). Tennessee Ruleof Appellate Procedure 3(b) provides:

In criminal actions an appeal as of right by adefendant lies from any
judgment of conviction entered by atrial court fromwhich an appeal

lies to the Supreme Court or Court of Criminal Appeals. .. (2)ona
pleaof guilty or nolo contendere, if the defendant entered into aplea
agreement but explicitly reserved with theconsent of the state and the
trial court theright to appeal acertified question of law dispositive of
the action, or if the defendant seeks review of the sentenceand there
was no plea agreement concerning the sentence, or if the issues
presented for review were not waived as a matter of law by the plea
of guilty or nolo contendereand if such issues are apparent from the
record of the proceedings already had.

Tenn. R. App. P. 3(b).

Wilson's appeal from his pleas of guilty does not fit within any of these exceptions. His
appeal does not involve a certified question and, thus, cannot be addressed under Tenn. R. Crim. P.
37(b)(2)(i) or (iv) or under Tenn. R. App. P. 3(b)(2). 1t doesnot challenge his sentence; accordingly,
his appeal is not cognizable under Tem. R. Crim. P. 37(b)(2)(ii) or Tenn. R. App. P. 3(b)(2). The
only exception into which Wilson’ s gopeal may fitisTenn. R. Crim. P.37(b)(2)(iii), which permits
an appeal after aguilty pleaif “[t]heerror(s) complaned of were not waived as amatter of law by
the plea of guilty . . . or otherwise waived, and if such errors are apparent from the record of the
proceedings already had. . ..” Tenn. R. Crim. P. 37(b)(2)(iii) (emphasis added); see also Tenn. R.
App. P. 3(b)(2). Theadvisory commissioncommentsto the rule explain that a defendant should be
permitted to appeal under Tenn. R. Crim. P. 37(b)(2)(iii) only in cases where “therecord clearly
reflectsan invalidating error, such asthe clear denial of the right to counsel or a conviction under
an invalid statute, wherein it would be judicially inefficient to require a post-conviction collateral
attack when the error is apparent upon the face of the existing record.” Tenn. R. Crim. P.
37(b)(2)(iii) advisory commission comments (emphasis added).

Unlike the denia of the right to counsel or conviction under an invalid statute, whether a
defendant knowingly and voluntarily entered a guilty plea will rarely, if ever, be apparent from a
record of the “proceadingsareadyhad . ...” Tenn. R.Crim. P. 37(b)(2)(iii); see Tenn. R. App. P.
3(b)(2). Such is not apparent in the record before us; Wilson’s claim that his guilty plea was not
knowingly and voluntarily entered does not fit, therefore, within the exception provided by Tenn.
R. Crim. P. 37(b)(2)(iii). See Tenn. R. Crim. P. 37(b)(2)(iii); see aso Tenn. R. App. P. 3(b)(2).



Wilson nonethel essinsiststhat under this Court’ sdecisionin Statev. Mackey,® hisclaim that
his guilty plea was invalid because of an alleged Boykin error was properly before the Court of
Criminal Appeals. Wilson' srelianceon Mackey, however, ismisplaced. WhileMackey didinvolve
adirect appeal from aguilty plea on the basis of a potential Boykin error, the decision contains no
discussion asto the propriety of such an appeal. Moreover, Mackey was decided on June 20, 1977,
prior to the effective dates of the Tennessee Rules of Criminal Procedure (July 13, 1978) and the
Tennessee Rules of Appellate Procedure (July 1, 1979). Significantly, both Tenn. R. Crim. P. 37(b)
and Tenn. R. App. P. 3(b) restrict the right to a direct appea from a guilty plea to the narrow
exceptions previously enumerated. It is presumed that in ratifying both of these rules, the General
Assembly was aware of our decision in Mackey. See Owensv. State, 908 S.W.2d 923, 926 (Tenn.
1995). Accordingly, to the extent that Mackey could be read to allow a defendant a direct appeal
from a guilty plea on the basis of an aleged Boykin error, that portion of Mackey has been
superseded by theruleswhich limit theright to adirect appeal to the exceptionsenumeratedin Tenn.
R. Crim. P. 37(b) and Tenn. R. App. P. 3(b).*°

Although we havefound that Wilson’ sappeal doesnot fit within any of the exceptionsunder
Tenn. R. Crim. P. 37(b) or Tenn. R. App. P. 3(b) and wastherefore not properly before the Court of
Criminal Appeals, Wilson may yet haveredress. As suggested by the commentsto Tem. R. Crim.
P. 37(b)(2)(iii), the proper forum for asserting that a pleawas not knowingly or voluntarily entered
in accordance with Boykinisin a post-convicti on proceedi ng.

In Tennessee, post-conviction proceedings are available to defendants whose complaint is
of constitutional dimensions. See State v. McClintock, 732 SW.2d 268, 271 (Tenn. 1987). “A
petition for post-conviction relief isan application to the court . . . that seeksto have[a] conviction
or sentence set aside or an appea granted on the ground or grounds that the conviction or the
sentence or the denial of an appeal violated the state or federal constitution.” Tenn. R. Sup. Ct. 28,
8 2(A). Rélief is granted when a conviction or sentence “is void or voidable because of the
abridgment of any right guaranteed by the Constitution of Tennessee or the Constitution of the
United States.” Tenn. Code Ann. § 40-30-203 (1997).

As part of the post-conviction procedure, a defendant may be entitled to an evidentiary
hearing in which the petitioner has the right to testify. See Tenn. R. Sup. Ct. 28, § 8; Tenn. Code
Ann. 8§ 40-30-210 (1997). During such a hearing, both parties may be permitted to take affidavits

9553 S.W.2d 337 (Tenn. 1977).

10Wilson also contends that the Court of Criminal Appeals had the authority to address hisBoykin claim under
the plain error rule found in Tenn. R. Crim. P. 52(b). We find his argument without merit. A plain error under Tenn.
R. Crim. P. 52(b) is “one that is obvious or clearly shown in therecord . ... State v. Brooks, 909 S.W.2d 854, 863
(Tenn. Crim. App. 1995) (citing State v. Adkisson, 899 S.W.2d 626, 636-42 (Tenn. Crim. App. 1994)). We have
already determined that, in many cases, an alleged Boykin error will not be apparent from the record before the
intermediate court, and therefore, an appeal on such grounds does not fall under Tenn. R. Crim. P. 37(b)(2)(iii). Thus,
under the same rationale, an appeal of a guilty plea based on an alleged Boykin error cannot be addressed by an
intermediate court under Tenn. R. Crim. P. 52(b).
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or depositionsin addition to having theright to call and cross examine witnesses. See Tenn. R. Sup.
Ct. 28, 8 8; Tenn. Code Ann. § 40-30-210 (1997).

Whether a pleawas knowing and voluntary is an issue of constitutional dimension because
“[t]he due process provision of thefederal constitution requiresthat pleas of guilty be knowing and
voluntary.” Johnson v. State, 834 SW.2d 922, 923 (Tenn. 1992) (citing Boykin, 395 U.S. at 243,
89S. Ct.at 1712, 23 L. Ed. 2d at 279-80). Asthe United States Supreme Court reasoned in Boykin:

[a] defendant who enters such a plea simultaneously waives several
constitutional rights, including his privilege against compul sory self-
incrimination, hisright to trial by jury, and hisright to confront his
accusers. For hiswaiver to be valid under the Due Process Clause,
it must be“anintentional relinquishment or abandonment of aknown
right or privilege.” Consequently, if adefendant’sguilty pleais not
equally voluntary and knowing, it hasbeen obtained in violation of
due process and is therefore void.

Boykin, 395U.S. at 243n.5,89S. Ct. at 1712 n.5, 23 L. Ed. 2d. at 280 n.5 (citations omitted). Thus,
a clam such as Wilson's, which asserts that a plea was not voluntarily and knowingly entered,
implicates hisdue processrightsand thereforefalls squardy within the ambit of issuesappropriately
addressed in a post-conviction petition.

Post-conviction proceedings are also the appropriate forum for challenging guilty pleas on
the basis of aleged Boykin errors because, as we have previously noted, theinquiry necessary for
determining whether adefendant knowingly and voluntarily entered apleamay not be possiblefrom
“therecord of the proceedings aready had. ...” Tenn. R. Crim.P. 37(b)(2)(iii); see Tenn. R. App.
P. 3(b)(2). For example, when inquiring whether adefendant knowingly and voluntarily entered a
plea, a court must “ determine whether the defendant actually does understand the significance and
consequences of a particular decision and whether the decision isuncoerced.” Godinez v. Moran,
509 U.S. 389, 401 n.12, 113 S. Ct. 2680, 2687 n.12, 125 L. Ed. 2d 321, 333 n.12 (1993)(emphasis
omitted)." In making such a determination, courts are instructed to ensurethat the defendant is
“fully aware of thedirect consequences|of the plea], including the actual vdue of any commitments
made to him [or her] by the court, prosecutor, or his[or her] own counsel.” Brady v. United States,
397 U.S. 742, 755, 90 S. Ct. 1463, 1472, 25 L. Ed. 2d. 747, 760 (1970) (citation omitted).
Moreover, in order to knowingly and voluntarily enter a plea, the plea cannot be “induced by threats
(or promises to discontinue improper harassment), misrepresentation (including unfulfilled or
unfulfillable promises), or . . . by promises that are by their nature improper as having no proper
rel ationship to the prosecutor’s business (e.g. bribes);”* it may not be the product of “[i]gnorance,

Hsee North Carolina v. Alford, 400 U.S. 25, 31, 91 S. Ct. 160, 164, 27 L. Ed. 2d. 162, 168 (1970) (“The
standard was and remains whether the plea represents a voluntary and intelligent choice among the alternative courses
of action open to the defendant.”).

124, (citation omitted).



incomprehension, coercion, terror, inducements, [or] subtle or blatant threats.” Boykin, 395 U.S.
at 242-43,89 S. Ct. at 1712, 23 L. Ed. 2d. at 279. Finaly, aswehave noted, “the core requirement
of Boykinis‘that no guilty plea be accepted without an affirmative showing that it was intelligent
and voluntary.”” Blankenship v. State, 858 SW.2d 897, 904 (Tenn. 1993) (quoting Fontaine v.
United States, 526 F.2d 514, 516 (6" Cir. 1975)).

It will be difficult, and perhaps impossible, for an intermediate court, reviewing only the
record of the plea submisson hearing, to make an accurate determination of the knowing and
voluntary nature of a plea Post-conviction proceedings, however, permit the development of a
record to fully examine whether a defendant understood his or her rights and whethe he or she
voluntarily waived them by pleading quilty.

Findly, we notethat we have often reviewed casesinvolving alleged Boykinerrorsin apost-
conviction setting. For example, in Johnson, we reasoned tha a previous version of the Post-
Conviction Procedures Act “provide[d] the procedure for attacking a constitutionally defective
conviction based on a guilty pleathat was not knowingly and voluntarily entered, as required by
Boykin” 834 SW.2d at 925."* Thus, our holding, that challenges to guilty pleas on the basis of
alleged Boykinerrorsareproperly raisedin post-convictionproceedingsrather than ondirect appeal
isnot anovel proposition.*

V. Conclusion

For the reasons arti culated above, we hold that the seven indictments for delivery of cocaine
are sufficient. Wilson's convictions asto these charges are, therefore, reinstated. Additionally, we
hold that the issue of whether Wilson knowingly and vduntarily pleaded guilty was not properly
before the Court of Criminal Appeals. Wilson's conviction for cocaine possession is, therefore,
reinstated. Wilson, however, isnot by this opinion precluded from raising thealleged Boykinerror
in a petition for post-conviction relief.

Costs of this appeal are assessed to the defendant.

ADOLPHO A. BIRCH, JR., JUSTICE

13& Blankenship v. State, 858 S.\W .2d 897 (Tenn. 1993); Archer v. State, 851 S.W.2d 157 (Tenn. 1993);
State v. Prince, 781 S.W.2d 846 (Tenn. 1989).

14As the State aptly notes, there is an additional avenue through which a defendant may challenge hisor her
guilty plea on the basisof an alleged Boykin error which does notinvolve adirect appeal under either Tenn. R. Crim.
P. 37(b)(2) or Tenn. R. App. P.3(b)(2). The defendant may filea motion to withdraw the plea under Tenn. R. Crim. P.
32(f). See Tenn. R. Crim. P. 32(f) (“A motion to withdraw a plea of guilty may be made upon a showing by the
defendant of any fair and jug reason only before sentenceis imposed; but to correct manifest injugice, the court after
sentence, but before the judgment becomes final, may set aside the judgment of conviction and permit the defendant to
withdraw the plea.”). A direct appeal then liesfrom adenial of a Rule 32(f) motion. See Statev. Newsome, 778 S.W.2d
34 (Tenn. 1989).
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