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Appellant Bernard Dolenz as trustee appeals from the summary judgment

in favor of Appellee Juan Banda on Dolenz’s action to recover certain real

property located in Fort Worth, Texas.  In four issues, Dolenz argues that the

trial court erred by granting summary judgment because (1) the trial court ruled

against Dolenz before the time had elapsed for him to file a response; (2)
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Banda’s summary judgment evidence failed to negate Dolenz’s claim of no title

because of the irregular sheriff’s sale; (3) Banda’s summary judgment evidence

failed to show that Banda has a duly registered deed; and (4) Banda failed to

overcome Dolenz’s affirmative defense of equitable tolling.  Because we hold

that the trial court considered Dolenz’s response before signing its final

judgment, that Banda based his claim on a duly registered warranty deed, and

that Dolenz failed to raise a fact issue on the doctrine of equitable tolling, we

affirm.

Facts and Procedural History

Dolenz and his ex-wife Dalila had once owned the property he now seeks

to recover (“the property”).  The two divorced in 1980, and in 1990, Dolenz

conveyed his half ownership of the property to their son Bruce.

In 1993, Dale Wells sued and recovered a default judgment against “Ken

Topham a/k/a Bernard J. Dolenz.”  Dolenz and Ken Topham are not the same

person, however, and Wells did not intend to sue Dolenz in that suit.

Nevertheless, to satisfy the default judgment, in December 2001, the Tarrant

County Sheriff levied upon and sold the property to Gene DeVoll as trustee for

the North Texas Land Trust.  That same month, Banda purchased the property

from the Land Trust, and DeVoll as trustee executed a warranty deed to Banda.
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This deed was recorded in Tarrant County’s real property records on December

28, 2001.

In 2002, Bruce assigned his half interest in the property to Dalila.  In

2005, Dalila assigned to Dolenz as trustee her rights, if any, in the property.

Also in 2005, Dolenz brought an unsuccessful bill of review to set aside

the judgment against Topham.  At the hearing, Topham testified that he had

never held himself out as Bernard Dolenz, and Wells’s attorney testified that he

had never intended to sue Dolenz.  The trial court concluded that Dolenz did not

have standing to challenge a judgment against Topham by way of bill of review,

and, accordingly, the court denied his bill of review.  In 2007, the Dallas Court

of Appeals vacated the trial court’s judgment of denial and dismissed the action

on the ground that Dolenz did not have standing.2

In 2008, Dolenz, acting pro se, brought suit against Banda on a claim for

trespass to real property.  Banda answered and filed a motion for summary

judgment alleging that he had established title to the property by adverse

possession.  As summary judgment evidence, Banda attached the deed from

DeVoll.  He also attached his own affidavit stating that when he bought the

property, it was unimproved, that he made improvements by stabilizing the
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ground to allow for parking commercial trucks, that he began parking trucks on

the property two weeks after purchasing it, that he installed a metal privacy

fence to enclose the property, and that he has paid all property taxes on the

property.

Dolenz filed a competing motion for summary judgment.  He attached his

own affidavit asserting that he did not own the property at the time of the

sheriff’s sale.  He claimed that the sheriff could only convey what interest

Dolenz as the judgment debtor had in the property, and he had no interest in

the property at the time of its sale.  He also claimed that he had brought suit

to recover the property within five years because he filed a bill of review on

August 22, 2005.

The trial court apparently held a hearing on June 26, 2008, but continued

the case and requested that Dolenz submit evidence to show that he had

standing as trustee.  There is no record of the hearing in the appellate record.

On July 25, 2008, the trial court notified the parties by letter that it had

decided to grant Banda’s motion and deny Dolenz’s motion, but it did not at

that time sign an order.  Dolenz then retained counsel who, on August 22,

2008, filed a response to Banda’s summary judgment motion.  This response

asserted the affirmative defense of equitable tolling.  The summary judgment

hearing had been reset for August 29, 2008, and on that date the trial court
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signed an order granting summary judgment for Banda, from which Dolenz now

appeals.

Standard of Review

A defendant is entitled to summary judgment on an affirmative defense

if the defendant conclusively proves all the elements of the affirmative

defense.3  To accomplish this, the defendant-movant must present summary

judgment evidence that establishes each element of the affirmative defense as

a matter of law.4  When reviewing a summary judgment, we take as true all

evidence favorable to the nonmovant, and we indulge every reasonable

inference and resolve any doubts in the nonmovant’s favor.5

Analysis

Under Dolenz’s first issue, he argues that the trial court erred by granting

summary judgment because the trial court ruled against him before the time had

elapsed for him to file a response.  We disagree with Dolenz.  Although the

appellate record is not as clear as it could be, it demonstrates that the trial

court did not sign an order until after Dolenz filed a response and that even
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after it signed an order, while it still retained plenary power, it considered the

issue Dolenz raised in his response.

Banda filed his summary judgment motion on May 29, 2008, and Dolenz

filed his summary judgment motion on June 2, 2008.  A hearing on the motions

was originally set for June 26, 2008.  Dolenz did not file a response to Banda’s

motion within the deadline for filing a response under rule 166a(c) of the rules

of civil procedure.6  No record of a hearing on that date appears in the appellate

record, but both parties acknowledge that the trial court did begin the hearing

that day.  Dolenz noted in a filing in the trial court that on that date, the trial

court continued the case to allow him the opportunity to show the court that

he had standing as trustee to bring suit.  The hearing was then reset for August

15, 2008.

On July 25, 2008, the trial court notified the parties by letter that it was

granting Banda’s motion and denying Dolenz’s.  The court did not, however,

sign an order to that effect.  Instead, it asked Banda’s attorney to submit an

order to the court by August 13, 2008.  As of the day of the trial court’s letter,

Dolenz had still not filed any response to Banda’s motion.
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On August 5, 2008, by which time Dolenz had still not filed any response

to Banda’s motion, the summary judgment hearing was again reset, this time

for August 29, 2008.  Dolenz, having obtained counsel, finally filed a response

on August 22, 2008.

On August 29, 2008, the trial court signed an order granting Banda’s

motion and denying Dolenz’s motion.  This order stated that the motion was

heard on June 26, 2008.  Dolenz then filed a motion to reconsider on

September 24, 2008.  Dolenz filed a letter brief on November 5, 2008, on the

issue of equitable tolling.

On November 20, 2008, the trial court held what purported to be a

summary judgment hearing at which the court acknowledged that it had set

aside the summary judgment for the purpose of considering Dolenz’s equitable

tolling argument.  But at the end of the hearing, the trial court noted that it had

not been presented with, nor had it signed an order on the motion to

reconsider.  Accordingly, the trial court stated, the motion to reconsider had

been overruled by operation of law on November 12, 2008, and the court only

had plenary power for thirty days from that date.7  The trial court informed

Dolenz that, consequently, it had two weeks left with plenary power over the
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matter and that it would allow Dolenz to amend his pleadings within that time

to include the facts that Dolenz relied upon to support his claim that equitable

tolling applied.  Instead of amending, Dolenz filed this appeal.

The record demonstrates that the summary judgment hearing was

originally set for and commenced on June 26, by which time Dolenz had not

filed a response.  The trial court could have ruled on the motions that day

without allowing Dolenz time to respond.8  After the trial court’s letter of July

25 but seven days before the trial court’s signing of the August 29 order,

Dolenz filed a response to Banda’s summary judgment motion.  Thus, Dolenz

filed a response seven days before the trial court held the August 29 hearing

and signed its order granting summary judgment.  Accordingly, the trial court

did not grant Banda’s motion before the time had elapsed for Dolenz to file a

response.

Generally, when a trial court resets the date for the hearing on a summary

judgment motion, the nonmovant’s time to respond to the motion increases to

correspond with the new hearing date.9  We do not have the record from the

June 26 hearing, so we cannot determine whether the trial court continued the
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hearing only on the issue of Dolenz’s standing or whether the court would also

consider the parties’ summary judgment motions at the new hearing.  But

although the trial court’s August 29 order states that it heard the motion on

June 26, nothing in the order indicates that it did not consider Dolenz’s

response in its ruling.

Furthermore, the trial court apparently orally granted Dolenz’s motion to

reconsider, but Dolenz never provided the court with an order to that effect.

And the trial court still allowed Dolenz the opportunity to amend his pleadings

on the equitable tolling issue, which Dolenz declined to do.  The trial court not

only considered Dolenz’s response before signing its order, but it apparently

made every effort to allow Dolenz to assert a meritorious defense before it lost

plenary power.  We overrule Dolenz’s first issue.

In his second issue, Dolenz argues that the trial court erred by granting

summary judgment because Banda’s summary judgment evidence failed to

negate Dolenz’s claim of no title based on the irregular sheriff’s sale.  He states

that “Banda may have acquired his title by a Warranty Deed, but the Sheriff’s

sale would have been a quitclaim deed, and it is on the strength of the quitclaim

deed that all subsequent deeds in the chain of title base their claim.”  We

disagree with Dolenz.
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To show his entitlement to summary judgment, Banda alleged the

affirmative defense of adverse possession under section 16.025 of the civil

practice and remedies code.10  Under that statute, a person must bring suit

within five years to recover real property held adversely by another who

cultivates, uses, or enjoys the property; pays applicable taxes on the property;

and claims the property under a duly registered deed.  The last element is at

issue in this appeal.

The purpose of requiring a registered deed is “to define the boundaries of

the claim and give notice to the true owner of such adverse claim.”11  For

purposes of the statute, the validity of the deed as a conveyance of title is

immaterial.12  A deed is sufficient under the statute if it gives notice of the

adverse claim and is not void on its face.13
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To be effective as a deed, an instrument must be sufficient for the

grantor and grantee to be ascertained and must be signed and acknowledged

by the grantor and contain words showing the intention of the grantor to

convey title.14  Banda attached to his summary judgment motion the deed from

DeVoll.  This deed named North Texas Land Trust as grantor and was signed

by DeVoll as trustee.  It named Banda as grantee.  The deed described the

property conveyed by lot and block and also by street address.  Furthermore,

the deed stated that the grantor “does grant, sell, and convey” the property “to

have and to hold . . . to Grantee, his heirs, personal representatives,

successors, and assigns forever.”

The deed named the grantor and the grantee, contained a signature by

the grantor and an acknowledgment, described the land being conveyed, and

used language indicating an intent on the part of the grantor to convey the land

described.  Thus, the instrument had the appearance of validity on its face15
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and gave notice of exactly what property was being claimed adversely and by

whom.  The deed was therefore sufficient to satisfy section 16.025.16

Dolenz argues that Banda’s counsel made a judicial admission that Banda

claims the property through the sheriff’s sale and that the sheriff conveyed the

property by means of a quitclaim deed.  We disagree.  A quitclaim deed

generally will not satisfy the “duly registered deed” element of section 16.025

because such a deed purports to convey only whatever right, title, and interest

the grantor had and does not purport to convey the land itself or any particular

interest in the land.17  Banda’s counsel did state that she believed the sheriff’s

deed was a quitclaim deed, but she further asserted that her client based his

claim on the deed from DeVoll and not on the sheriff’s deed.

Finally, Dolenz cites Apex Financial Corporation v. Garza18 for the

proposition that the sheriff could only convey the interest in the property that

appeared of record at the time of the sheriff’s sale.  Thus, he argues, when a

judgment debtor—in this case, Dolenz—has no interest in the property sold at

the sale, then a purchaser acquires only the interest that the debtor had, which

in this case was nothing.  Apex is inapposite.  That case addressed a dispute
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over property between a party asserting that it was a bona fide purchaser for

value of the property and another party asserting ownership under a quitclaim

deed.19  That case has no bearing on whether a party asserting adverse

possession may base its claim on a warranty deed from a purchaser at a

sheriff’s sale.  Furthermore, the issue in this case is not whether the sheriff’s

deed conveyed good title but whether the deed from DeVoll to Banda satisfied

section 16.025.  We overrule Dolenz’s second issue.

In his third issue, Dolenz argues that the trial court erred by granting

summary judgment because Banda’s summary judgment evidence failed to

show that Banda has a “duly registered deed.”  Dolenz asserts that a quitclaim

deed does not constitute a “duly registered deed” under section 16.025 and

that therefore Banda did not establish his right to judgment under that statute.

Dolenz relies on Johnson v. McClintock20 for the proposition that a party

may not rely on a quitclaim deed conveying any interest of a grantor in real

property, when that grantor has in fact no interest in the property, in order to

demonstrate a duly registered deed for purposes of section 16.025.  But Banda

based his claim not on the sheriff’s deed but on the deed by which he acquired

the property—the deed from DeVoll.  That deed was a warranty deed that
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conveyed not only the North Texas Land Trust’s interest in the property, but

the real property itself.21  The deed was valid on its face22 and was registered

in the Tarrant County property records.  It therefore met the requirements under

section 16.025 for a “duly registered deed.”  We overrule Dolenz’s third issue.

In Dolenz’s fourth issue, he argues that the trial court erred by granting

summary judgment because Banda failed to overcome Dolenz’s affirmative

defense of equitable tolling.  Under this issue, Dolenz argues that the statute

of limitations in section 16.025 does not apply because he could not file suit

until he acquired the property, but if it does apply, the limitations period was

tolled.  We first note that Banda did not have the burden to prove that equitable

tolling did not apply; rather, once Banda established the elements of section

16.025, Dolenz had the burden to at least raise a fact issue as to whether

equitable tolling applied.23  Dolenz did not meet that burden.
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As to Dolenz’s argument that section 16.025 does not apply to him

because he could not file suit before he was harmed, that is, before he acquired

the property in 2005, we disagree.  Once an adverse claimant begins adversely

possessing property and the limitations period begins to run, its running will not

be interrupted by the conveyance of the property by the true owner to a

subsequent purchaser.24  Thus, it is immaterial that Dolenz, whose interest in

the property is only through the conveyance from Dalila, could not have brought

suit sooner.  Dalila’s conveyance of the property to Dolenz did not interrupt the

running of the limitations period, and he took the property burdened by Banda’s

adverse claim.25
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Dolenz further argues that if the statute of limitations does apply, the

doctrine of equitable tolling should also apply.  That doctrine works to toll the

applicable statute of limitations in situations “where the claimant has actively

pursued his judicial remedies by filing a defective pleading during the statutory

period or where the complainant has been induced or tricked by his adversary’s

misconduct” into allowing the filing deadline to run.26

Under the evidence produced in the trial court, neither situation applies

in this case.  Although Dolenz brought a bill of review in 2005, that action was

to set aside the judgment against Topham.  He did not bring a suit against

Banda to recover the property until 2008, well outside the statutory period.

And there was no evidence or suggestion that any party induced or tricked

Dolenz into allowing the limitations period to run before filing suit.  Dolenz

asserts that the circumstances of this case “are truly exceptional.”27  But the
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evidence does not demonstrate any “extraordinary circumstance” precluding

Dolenz (or his wife or son when they owned the property) from bringing suit to

recover the property.28  Thus, the trial court did not err by concluding that

Dolenz’s assertion of equitable tolling did not defeat Banda’s right to summary

judgment on his affirmative defense of title by limitations.

Although Dolenz asserts that “[t]here was obviously fraud committed by

someone before Banda,” this assertion does not help him establish an

“extraordinary circumstance.”  In Eckert v. Wendel, the Supreme Court of

Texas held that an adverse claimant could assert title by limitations under the

five-year statute even though the deed under which the claimant held the

property was, under the law at that time, void as in fraud of the grantor’s

creditors.29  The court quoted Davis for the proposition that although a deed

obtained through fraud “is without effect as a muniment of title,” when it is

valid on its face and duly recorded, it gives notice of an adverse claim, and,

“there being no issue of fraud undiscovered or concealed,” the five-year statute

of limitations applies to a suit by the owner to recover the land.30  Accordingly,
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in this case, even if “someone” committed fraud that resulted in the sheriff’s

sale, Dolenz and his predecessors had notice of the fraud, and thus section

16.025 was not tolled because of that fraud.  We overrule Dolenz’s fourth

issue.

Conclusion

Having overruled each of Dolenz’s four issues, we affirm the trial court’s

judgment.
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