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Having considered the parties’ joint motion to modify or clarify our original

memorandum opinion, we grant the motion, withdraw our memorandum opinion

and judgment of October 8, 2009, and substitute the following.

1… See Tex. R. App. P. 47.4.



We have considered the parties’ agreed motion, in which the parties ask

this court “to set aside the default judgment as to SailStar and remand to the

district court . . . for further proceedings consistent with the parties’

agreement.”  Therefore, without regard to the merits, we set aside the default

judgment, dismiss the appeal, and remand the case to the trial court for further

proceedings consistent with the parties’ agreement.  See Tex. R. App. P.

42.1(a)(2).

Costs of the appeal shall be paid by the party incurring same, for which

let execution issue.  See Tex. R. App. P. 42.1(d).

PER CURIAM

PANEL: MCCOY, J.; CAYCE, C.J.; and MEIER, J.

DELIVERED: November 12, 2009
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