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Before QUINN, C/]J., and CAMPBELL and PIRTLLE, JJ.

Through four issues, appellant Michael Andrada appeals his conviction and life
sentence in prison for possession of four grams or more but less than 200 grams of
methamphetamine with intent to deliver, enhanced by a prior felony conviction and a
drug-free zone finding.! The judgment also contains a deadly weapon finding. We will

affirm.

! TEX. HEALTH & SAFETY CODE ANN. §§ 481.102(6), 481.112(d) (West 2010). An
offense under section 481.112(d) is punishable by imprisonment for life or for a term of



Background

As part of a narcotics investigation, Lubbock police officers assisted by a
S.W.AT. team executed a no-knock search warrant at a two-bedroom residence
occupied by appellant. As officers entered appellant attempted to flee but was

apprehended.

A pat-down search yielded a package containing 4.66 grams of a substance that
proved to be methamphetamine. Also located on appellant's person was currency
amounting to $315 in various denominations. Elsewhere in the residence, officers
found a firearm and body armor. They also located scales, plastic bags, a surveillance
camera, marijuana, spiral notebooks which, according to trial testimony, contained a
record of narcotics transactions, and a substance later identified as a cutting agent for

methamphetamine.

Officers associated one bedroom with appellant. It contained a bed. A recently
issued traffic ticket found in the room bore appellant’'s name. A loaded nine-millimeter

handgun was on the bed.

not more than 99 years or less than 10 years, and a fine not to exceed $100,000. TEX.
HEALTH & SAFETY CODE ANN. 8§ 481.112(e) (West 2010). On a showing of a prior felony
conviction, the minimum term of confinement is increased to fifteen years. TEX. PENAL
CODE ANN. § 12.42(c)(1) (West Supp. 2014). If it is shown that an offense under section
481.112(e) was committed in a drug-free zone, the minimum term of confinement is
increased by five years. TEX. HEALTH & SAFETY CODE ANN. § 481.134(c) (West Supp.
2014). Appellant plead true to the prior felony conviction enhancement allegation and
not true to the drug-free zone allegation.



According to an investigating officer, the other bedroom appeared to be used for

storage. It contained tires and bags. In this bedroom, officers found body armor. 2
Appellant was charged, convicted, and sentenced as noted.
Analysis
Admissibility of Body Armor

Through his first issue, appellant argues the trial court abused its discretion by
admitting evidence of the presence of the body armor discovered in the residence. He
characterizes the error as one involving the admission of evidence of other crimes or

wrongs in violation of rule of evidence 404(b).

During testimony an officer explained body armor contains a “ballistic material”
intended to stop or slow the impact of a bullet. Another officer testified in his opinion a
person dealing narcotics might have “digital scales, baggies, and a lot of times, they’ll
have firearms, body armor, to protect the narcotics.” Another officer testified similarly.
The officer agreed that in the residence police located narcotics, money, body armor

and a firearm. Over objection, the court admitted the body armor into evidence.

The admissibility of evidence is within the discretion of a trial court and will not be
overturned absent an abuse of discretion. Moses v. State, 105 S.W.3d 622, 627 (Tex.
Crim. App. 2003). If the ruling comes within the zone of reasonable disagreement, an

appellate court should affirm. Id.

2 “IBlody armor means any body covering manifestly designed, made, or

adapted for the purpose of protecting a person against gunfire.” TEX. PENAL CODE ANN.
8 46.041(a) (West 2011). It is a third-degree felony offense for a previously convicted
felon to possess body armor. Id. at 46.041(b),(c).
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Under rule of evidence 401, evidence is relevant if it makes the existence of a
fact that is of consequence to the determination of the action more probable than it
would be without the evidence. TeXx. R. EviD. 401; Moses, 105 S.W.3d at 625. Relevant
evidence is presumed admissible. Tex. R. EviD. 402; Moses, 105 S.W.3d at 625.
Under rule 404(b), evidence of other crimes, wrongs, or acts is inadmissible to prove a
person’s character for the purpose of showing action in conformity therewith, but is
admissible for other purposes such as showing motive, opportunity, intent, preparation,
plan, knowledge, identity, or absence of mistake or accident. Tex. R. EviD. 404(b);
Montgomery v. State, 810 S.W.2d 372, 387-88 (Tex. Crim. App. 1991) (op. on reh’g);

Hollis v. State, 219 S.W.3d 446, 456 (Tex. App.—Austin 2007, no pet.).

Although as noted possession of body armor by a convicted felon is itself an
offense, the court did not instruct the jury of that fact, nor do we find an indication in the
record the jury otherwise was made aware of it during the guilt-innocence phase of
trial.®> It is our assessment that the body armor was not presented as evidence of a
separate wrongful act under rule 404(b). To assess appellant’s challenge to admission
of this evidence we will, however, consider it as addressing the body armor’s relevance.
See Tex. R. App. P. 38.1(f) (issue in appellant’'s brief treated as covering every

subsidiary question fairly included); 38.9 (briefing rules construed liberally).

% A limiting instruction in the charge pertained to evidence “tending to show that
the Defendant herein committed offenses other than the offenses alleged against him in
the indictment.” The jury could consider such evidence only for “determining the motive,
intent, preparation, plan, knowledge.” Had the jury also been told appellant was a
convicted felon and possession of body armor by a felon is unlawful, the instruction
would guide their consideration of the body armor.



In its context with the other evidence of narcotics dealings presented, we believe
the body armor was probative of appellant’s intent to deliver narcotics. See United
States v. Mays, 466 F.3d 335, 341 (5th Cir. 2006) (“The firearms, body armor, scales,
measuring cup, and baggies all qualify as ‘tools of the trade’ that indicate that [the
defendant] did not intend to keep the cocaine base for personal use”); United States v.
McDowell, 762 F.2d 1072, 1075-76 (D.C. Cir. 1985) (per curiam) (explaining “someone
who intends to sell a substantial amount of [a controlled substance] is more likely than
an ordinary drug abuser to fear that others might try to shoot him, and to acquire a
bulletproof vest in order to guard against that danger . ... The vest was logically part of
the specific equipment [the defendant] might use in selling the drug, and thus tended to

show that [the defendant] actually intended to make such sales”).

Further, the body armor was relevant to the deadly-weapon inquiry. See United
States v. Young, 68 Fed. Appx. 744, 2003 U.S. App. LEXIS 7432, at *3-4 (8th Cir. 2003,
Apr. 21, 2003) (per curiam) (bullet proof vest and ammunition were probative of felon’s
possession of firearms and the probative value of evidence was not outweighed by the
danger of unfair prejudice). “In both the case of drug paraphernalia and drugs and the
case of a bullet-proof vest and a firearm, the relationship between the contraband and
the tools sometimes used with contraband allows a logical inference to be drawn.”

United States v. Lee, 612 F.3d 170, 184 (3d Cir. 2010).

Finally, even if considered under rule 404(b), the vest was not offered to prove
appellant’s character but was “squarely relevant on the issue of intent.” McDowell, 762

F.2d at 1075.



Appellant’s first issue is overruled.

Improper Jury Argument

Through his second issue, appellant asserts the prosecutor, during jury argument
in the guilt-innocence phase of trial, misinformed the jury of the law on a deadly weapon
finding by stating, “Now, Ladies and Gentlemen, you don’t have to go back there and
say he actually had [the firearm] in his hand. The State does not have to prove that he

actually was putting it in his hand.”

Counsel for appellant objected, saying the prosecutor's argument was a
misstatement of the law. The trial court overruled the objection but immediately
instructed the jury, “The Jury is—is directed, however, to refer to the Court’'s Charge in
regards to what the law is.” Earlier in his argument the prosecutor told the jury, “[The
charge] gives you all the answers you need. If you have a question about the law, and

you refer back to this.”

The charge included the following deadly-weapon special issue to be answered
only if the jury first found appellant guilty of he charged offense: “Do you, the Jury, find
beyond a reasonable doubt that the Defendant used or exhibited a deadly weapon,
namely a firearm, during the commission of the offense for which he has been
convicted?” The question required the jury to respond either “we do” or “we do not.”
The charge did not define the terms “use” or “exhibit” or give the jury further instruction
regarding the application of those terms to this case. The charge contained a general

instruction that undefined terms should be given their common meanings.



During its deliberation the jury sent out two notes relating to the deadly-weapon
special issue. It first asked “what happens” if, having agreed to appellant’s guilt, the jury
could not agree on the deadly-weapon question. Next, it inquired “is testimony available

for us to review stating where and how the gun was discovered?”

On appeal, appellant does not explain in what sense the prosecutor’s statement
was a misstatement of the law. “The purpose of closing argument is to facilitate the
jury’s proper analysis of the evidence presented at trial in order to arrive at a just and
reasonable conclusion based solely on the evidence.” Harris v. State, 122 S.W.3d 871,
883 (Tex. App.—Fort Worth 2003, pet. refused). In so doing, counsel may correctly
guote or paraphrase the law found in the jury charge. Whiting v. State, 797 S.W.2d 45,
48 (Tex. Crim. App. 1990); see Bess v. State, No. AP-76,377, 2013 Tex. Crim. App.
Unpub. LEXIS 334, at *94 (Tex. Crim. App. Mar. 6, 2013) (not designated for
publication) (explaining during closing argument parties may correctly explain the law
contained in the jury charge and its application). “Each side is entitled to explain a legal
concept as long as the example given by counsel does not constitute a statement of the
law contrary to that in the charge.” Eckert v. State, 672 S.W.2d 600, 603 (Tex. App.—

Austin 1984, pet. refused).

The Court of Criminal Appeals in Patterson v. State, 769 S.W.2d 938, 941 (Tex.
Crim. App. 1989), stated that “used . . . a deadly weapon” during the commission of the
offense means that the deadly weapon was employed or utilized in order to achieve its
purpose, while “exhibited a deadly weapon” means that the weapon was consciously
shown or displayed during the commission of the offense. Id. “Used. . . during the

commission of a felony offense” refers to the wielding of a firearm with effect, but also



extends to any employment of a deadly weapon, even its simple possession, if such

[

possession facilitates the associated felony. Id. One can “use” a deadly weapon
without exhibiting it. Id. See Plummer v. State, 410 S.W.3d 855 (Tex. Crim. App. 2013)
(discussing Patterson); Coleman v. State, 145 S.W.3d 649, 655 (Tex. Crim. App. 2004)
(stating, in possession with intent to deliver case, defendant’s physical proximity to
deadly weapon is not determinative for deadly weapon finding; rather, the “[t]he real
guestion is whether the weapons are found to have facilitated [the defendant’s]
possession and intended distribution of the drugs”); cf. Gale v. State, 998 S.W.2d 221,
225-26 (Tex. Crim. App. 1999) (concluding that the evidence was legally sufficient to
find defendant “used” firearms found by police in a closet with marijuana for purposes of
the deadly weapon special issue). In the present case, an officer gave opinion
testimony that a person dealing narcotics might possess a firearm “to protect the

narcotics.” Thus the jury could have believed appellant used a firearm to facilitate the

charged offense. The prosecutor’s statement was not contrary to the law and charge.

Appellant’s second issue is overruled.

Expert Testimony on Gang Affiliation

At the punishment phase of trial, an officer rendered opinion testimony
concerning appellant’'s gang affiliation. By his third issue, appellant argues the
testimony should have been excluded because it was not reliable. Following a hearing
outside the presence of the jury the trial court overruled appellant’s objections to the

officer’s testimony, including one raising reliability.



The officer testified he has been a licensed peace officer since 1989. In that
capacity, he has worked in narcotics units, a police “gang unit,” as a robbery homicide
detective, and with a DEA task force. Currently he investigates offenses including
gang-and narcotics-related offenses. He is trained in gang-related matters, has dealt
with street and prison gangs in Lubbock since 1991, and has taught officers and others
involved in the criminal justice system about gang affiliation and identification. He has

testified in state and federal courts on gang affiliation.

During testimony the officer identified the Lubbock street gangs, including one
known as the North Side Locos. He also discussed the West Texas prison gang. The
officer explained that certain local street gangs such as North Side Locos do not
operate separately within prisons so their members are inclined to join West Texas for

protection.

In the officer's opinion, those involved in street gangs tend to obtain tattoos
containing symbols and numerals designating affiliation with a particular gang. The

officer discussed a series of admitted photographs depicting appellant’s tattoos.

In the photographs, the officer noted a tattoo containing a red bandanna which
he believed was indicative of the North Side Locos, whose color is red. Another tattoo
containing the words “north side” identified with the North Side Locos. The officer
attributed another tattoo to the North Side Locos gang and West Texas gang based on
red strains in the attire of its characters and the words “West Texas,” inscribed on a
character’s cap. The officer agreed that the North Side Locos traffic in narcotics for

financial gain. This he found represented by tattoo characters with money. The officer



rendered the opinion that appellant is a member of the North Side Locos and the West

Texas Tango.*

We review a trial court's ruling on the admissibility of expert testimony for an
abuse of discretion. Tillman v. State, 354 S.W.3d 425, 435 (Tex. Crim. App. 2011);
Coble v. State, 330 S.W.3d 253, 272 (Tex. Crim. App. 2010). Generally, testimony
concerning the gang affiliation of a defendant may be relevant and admissible at the
punishment phase of trial to show the defendant’s character. Garcia v. State, 239
S.W.3d 862, 866-867 (Tex. App.—Houston [1st Dist.] 2007, pet. refused); see TEX.

CobDE CRIM. PROC. ANN. art. 37.07 § 3(a)(1) (West Supp. 2014).

In performing its gatekeeper function as to the admissibility of expert testimony, a
trial court must determine that (1) the witness qualifies as an expert by reason of
knowledge, skill, experience, training, or education; (2) the subject matter of the
testimony is appropriate for expert testimony; and (3) admitting the expert testimony will
assist the fact-finder in deciding the case. See TeEx. R. EviD. 702; Vela v. State, 209
S.W.3d 128, 131 (Tex. Crim. App. 2006); Rodgers v. State, 205 S.W.3d 525, 527 (Tex.
Crim. App. 2006). These conditions are usually known as qualification, reliability, and

relevance. Vela, 209 S.W.3d at 131.

Here, the opinion testimony of the officer concerned “soft” science. See
Weatherred v. State, 15 S.W.3d 540, 542 (Tex.Crim.App. 2000) (distinguishing “hard”
from “soft” sciences). The reliability of soft science evidence may be established by

showing that the field of expertise involved is legitimate, the subject matter of the

* Earlier in his testimony the officer stated his opinion the West Texas gang and
the West Texas Tango gang are the same gang.
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expert’s testimony is within the scope of that field, and the expert’s testimony properly

relies on or utilizes the principles involved in that field. See id.

The study of gang behavior is a generally accepted field of expertise. Hernandez
v. State, No. 01-06-00779-CR, 2013 Tex. App. LEXIS 5228, at *52 (Tex. App.—Houston
[1st Dist.] Apr. 30, 2013, no pet.) (mem. op., not designated for publication); see Morris
v. State, 361 S.W.3d 649, 656 (Tex. Crim. App. 2011) (“Other generally accepted areas
of expert testimony may involve the gaining of specialized knowledge through
experience or personal research: the behavior of gangs . . .”); id. at 656 n.31 (citing
Ortiz v. State, 93 S\W.3d 79, 86 (Tex. Crim. App. 2002) (noting officer in sheriff's
department rendered expert testimony on prison gangs) and United States v. Padilla,
387 F.3d 1087, 1094 (9th Cir. 2004) (finding expert testimony of a detective based on
his “extensive experience with Los Angeles street gangs, and the Cuatro Flats gang in

particular” was reliable)).

The officer’s testimony concerning street and prison gangs, and particularly the
North Side Locos and the West Texas prison gang, included matters such as gang-
specific words, numbers, and colors, as well as gang purposes like narcotics trafficking
and protection in prison. Such testimony is within the scope of gang identification

expertise.

Finally, the officer’'s opinion testimony was supported by law enforcement
experience including dealing with street and prison gangs in Lubbock since 1991,
training which included instructing other criminal justice professionals in gang affiliation

and identification, and prior expert testimony in state and federal courts. We find the
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trial court did not abuse its discretion by implicitly finding the evidence of gang
identification and affiliation presented through the officer was sufficiently reliable to
permit its admission. See United States v. Thomas, No. 10-4725 and No. 10-4729, 490
Fed. Appx. 514, 2012 U.S. App. LEXIS 15001, at *14-15 (4th Cir. July 20, 2012) (noting
reliability of the testimony of a gang expert depends heavily on the expert’s knowledge

and experience rather than the methodology or theory behind it).
Appellant’s third issue is overruled.
Omission from the Record of the Charge and Verdict Forms

In his fourth issue appellant argues the trial court denied him due process by
failing to resolve a matter regarding an omission from the clerk’s record on appeal

pursuant to the procedure of appellate rule 34.5(e).”

In his initial appellate brief, appellant made us aware that the court’s charge on
guilt-innocence and the verdict forms were not contained in the clerk’s record. In a
letter to the parties we pointed out appellate rule 34.5(e) and granted appellant time to
pursue relief under the rule and supplement his brief if necessary. The parties did not

reach a stipulation under rule 34.5(e). We are not told the reason. But appellant filed in

> Appellate rule 34.5(e), entitled Clerk’s Record Lost or Destroyed, provides:

If a filing designated for inclusion in the clerk’s record has been lost or
destroyed, the parties may, by written stipulation, deliver a copy of that
item to the trial court clerk for inclusion in the clerk’s record or a
supplement. If the parties cannot agree, the trial court must—on any
party’s motion or at the appellate court's request—determine what
constitutes an accurate copy of the missing item and order it to be
included in the clerk’s record or a supplement.

TEX. R. APP. P. 34.5(e).
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the trial court a “motion to supplement clerk['s] record on appeal,” to which he attached
unsigned copies of a charge and verdict forms, bearing the style of appellant’s case in
the trial court. His motion stated that he believed his attachments were “correct copies.”
Nonetheless, his motion asked the court to determine “what constitutes an accurate
copy” of the missing jury charge and verdict forms, and order that they be included in
the clerk’s record. The trial court signed an order granting appellant's motion.® Shortly
thereafter, a supplemental clerk’s record containing appellant’'s motion and the court’s
order was filed in this court. Within the time allowed, appellant filed a supplemental
brief raising his due process issue. As we understand it, appellant’s complaint is that

the trial court did not render “a full judicial determination of the issue . . ..”

The State’s brief responds both to appellant’s initial and supplemental briefs.
With regard to this fourth issue, the State points out it had arranged for the court
reporter to submit a transcription of the trial court’s reading of the guilt-innocence
charge and the deadly-weapon special issue to the jury. A supplemental reporter’s

record was filed containing such a transcription.

Appellant’s fourth issue lacks merit. We have no record that appellant notified
the trial court of his complaint that the rule 34.5(e) order the court signed, or the court’s
action pursuant to the order, denied him due process. Thus, no complaint about the
trial court’s action is preserved for our review. TeEX. R. App P. 33.1(a). Appellant made
one objection to the charge at trial but does not complain of charge error on appeal.

Although the appellate record still does not contain a verdict form signed by the jury

® From our examination of the supplemental clerk’s record containing the court’s
order, it appears the order the court signed was provided by appellant.
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foreperson, the reporter’s record reflects the trial court asked, and was told, the verdict
was unanimous, and read the verdict. The court then read the special issue and the
affirmative answer, and remarked, “It is signed by the foreperson of the Jury.” Appellant
did not poll the jury, and raised no objection to the announcement of the verdict. Even
now appellant does not tell us what he thinks may be wrong with the charge or verdict
forms. We further note the charge at punishment, contained in the appellate record,
begins with the recitation that the jury found appellant guilty of the charged offense.
Appellant made no objection to this statement in the trial court and does not complain

about it here.’

For all these reasons, we overrule appellant’s fourth issue.

Conclusion

The judgment of the trial court is affirmed.

James T. Campbell
Justice

Do not publish.

" Appellant was represented at trial by the same attorney who represents him in
this court.
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